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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
CASE NO. 14-20479-CIV-BLOOM/VALLE

JOSEPH ALVAREZ, et al,

Plaintiffs,
V.

CARNIVAL CORPORATION |,
d/b/aCARNIVAL CRUISE LINES,

Defendant.
/

ORDER GRANTING IN PART AND DENYING IN PART
DEFENDANT'S MOTION TO DISMISS

THIS CAUSE comes before the Court on Defendant’s Motion to Dismiss, ECF No. [37],
Plaintiffs’ Sixth Amended Complaint, ECFAN[34], for failure tostate a claimSeeFed. R. Civ.
P. 12(b)(6). Plaintiffs filed the instant actigeeking monetary relief from Defendant after an
incident involving a power outage on a cruise ship to a fire in the engine room. The Court
has carefully reviewed the record, thetigs’ briefs, and the applicable law.

l. Background

This lawsuit arises out of the events on Carnival’'s shipTthenph in February 2013.
In their Sixth Amended Complain®laintiffs—almost all of whonare citizens and residents of
Texas (one is from Alaska and another frdiimdis)—allege that while aboard the ship, an
engine room fire knocked out its primary povseurce. The ship was about 150 miles off the
shore of Mexico’s Yucatan Peninsula at the time¢heffire. Plaintiffs allege that Carnival sent
rescue with “slow-to-arrive” tug boats. Whileettlaintiffs waited for the tug boats to arrive,
they allege they were “exposed and forceanoure extremely toxic, tditating, deplorable,

unsafe and unsanitary conditionsgluding but not limited to, sweltemg temperatures, lack of
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power and air conditioning, lack of hot or runningter, and lack of working toilets.” ECF No.
[34] at 12.

Plaintiffs further allege thathey were also exposed t§l) sewage tbwing throughout
the state rooms and hallways thie Vessel; (2) limited and adequate food and water; (3)
noxious odors emanating from the sewage pgstiroughout the Vessel; (4) smoke within the
hallways; (5) having to urinate within the shosi@nd bath tubs of the state rooms; (6) feces
stored in bags and un-flushed toilets; andefg)osure to and/or ingést of spoiled food.” Id.
While on the tug boats, Plaintiffs further alletfeat “the Vessel listegharply several times,
causing human waste to spill out of non-functigntoilets, flood across the Vessel's floors and
halls, and drop down the Vessel's walls, and credtiegisk and fear of the Vessel capsizing.”
Id. at 12-13. In other words, Plaintifilege they were aboard “a floating hell! at 13.

Il. Legal Standard

A pleading in a civil action must contain ‘€hort and plain statement of the claim
showing that the pleader is entitled to relief.” Fed. R. Civ. P. 8(a)(2). While a complaint “does
not need detailed factual allegations,” it mugivie “more than labels and conclusions, and a
formulaic recitation of the elements of a cause of action will not dBgll Atl. Corp. v.
Twombly 550 U.S. 544, 555 (200A&ee Ashcroft v. Igbab56 U.S. 662, 678 (2009) (explaining
that Rule 8(a)(2)'s pleading standard “dems more than an unadorned, the-defendant-
unlawfully-harmed-me accusation’Nor can a complaint rest oméked assertion[s]’ devoid of
‘further factual enhancement.”Igbal, 556 U.S. at 678 (quotingfwombly 550 U.S. at 557
(alteration in original)). “To survive a motido dismiss a complaint must contain sufficient
factual matter, accepted as trie,'state a claim to relief that is plausible on its faceld.

(quotingTwombly 550 U.S. at 570).
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When reviewing a motion to dismiss, a coad,a general rule, must accept the plaintiff's
allegations as true and evaluate all plausible inferences derived from those facts in favor of the
plaintiff. SeeChaparro v. Carnival Corp.693 F.3d 1333, 1337 (11th Cir. 201R)iccosukee
Tribe of Indians of Flav. S. Everglades Restoration Allian@®4 F.3d 1076, 1084 (11th Cir.
2002). While the Court is required to accept athef allegations contained in the complaint and
exhibits attached to the pleadings as true, tdmt is inapplicable to legal conclusionsibal,

556 U.S. at 678Thaeter v. Palm Beach Cnty. Sheriff's Offidd9 F.3d 1342, 1352 (11th Cir.
2006) (“When considering a motion to dismiss .. the court limits its consideration to the
pleadings and all exhibits attached thergt@nternal quotation marks omitted).

1. Discussion

After a number of concessions during the briefing protehks, remaining issue is
whether Plaintiffs’ Sixth Amended @uplaint states a claim of negligence. Plaintiffs allege that

Defendants were negligent By:

6.03.01 Negligently causing a fire on board the Vessel;
6.03.02 Negligenthallowing afire to occur on board the Vessel;
6.03.03 Negligently failing to have proper pealures in effect to avoid the Vessel

catching fire and damaging the propulsion system;

6.03.04 Negligently failing to have proper pealures in place to power the Vessel
after a fire did occur;

6.03.05 Failing to properly maintain the Vessel and its equipment, including but
not limited to the engine room, so tascause a fire to break out, resulting
in a loss of power to the Vessel,

6.03.06 Failing to provide saf@@ sanitary living conditions;

1 In their Response, Plaintiffs withelw their Declaratory Judgment clairBee ECF No. [38] at 8.

Defendant abandoned its subject matter jurisdiction argument in its Regf£CF No. [40] at 1.
2 These numbers reflect Plaintiffs’ system of numbering paragraphs from the Complaint.
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Negligently hiring, contracting, supiemyg, training, andr retaining the
persons or corporations responsibibe the safety of passengers on the
Vessel, such that planned maintenance was not completed, or not
completed properly, leading to thessel catching fire and damaging the
propulsion system;

Negligently maintaining the Vessel,

Failing to observe, obey and enfdioe applicable safety and sanitation
regulations aboard the Vessel,

Failing to comply with applicablaternational Maritime Organization
rules and regulations, including f@edants’ International Safety
Management Code;

Failing to maintain the Vessel in a safe and reasonable manner and remedy
known hazards or unsafe conditions on board the Vessel,

Failing to safely evacuate and/or care for the safety passengers on board
the Vessel;

Allowing an ongoing, recund, continuous, and/or repetitive problem to
occur on the premises which would sauncidents or injuries; and/or

Other acts of negligencathvill be shown at trial.

ECF No. [34] at 14-15.

General maritime law applies to this case beeatinvolves a claim of a tort “committed

aboard a ship sailing in navigable water&&efe v. Bahama Cruise Line, In867 F.2d 1318,

1320 (11th Cir. 1989). Where welladdoped maritime law does not riddo a particular claim,

general common law ansdtate law principles are supplementarjsee Smolnikar v. Royal

Caribbean Cruises, Ltd787 F. Supp. 2d 1308, 1315 (S.D. Fla. 2011) (citing cases).

A successful negligence claim in a maritime wase, like in a general negligence case,

requires a showing that “(1) the defendant hatlity to protect the plaiiit from a particular

injury; (2) the defendant breached that duty;tf® breach actually and proximately caused the

plaintiff's injury; and (4) the @intiff suffered actual harm."Chaparro v. Carnival Corp.693
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F.3d 1333, 1336 (11th Cir. 2012). “A pbiwner owes the duty of exercisingasonable care
towards those lawfully aboard the vedss#ho are not members of the crew.ld. at 1336
(quoting Kermarec v. Compagnie Generale Transatlantjqd®8 U.S. 625, 630 (1959)
(emphasis in original)). This standard “requir@s,a prerequisite to posing liability, that the
carrier have had actual or ctmstive notice of the risk-créag condition, at least where the
menace is one commonly encountered on land andl@aty linked to nautical adventureld.
(quotingKeefe 867 F.2d at 1322 (alterations omitted)).

Plaintiffs have filed a Notice with the Cauindicating tlat they haveno opposition to
the dismissal of:

- 6.03.03 Negligently failing to have proper peaures in effect to avoid the Vessel
catching fire and damaging the propulsion system;

- 6.03.04 Negligently failing to have proper pealures in place to power the Vessel
after a fire did occur;

- 6.03.07 Negligently hiring, contracting, supemg, training, ana'r retaining the
persons or corporations responsible far safety of passengers on the Vessel, such
that planned maintenance was not complete not completed properly, leading to
the vessel catching fire andrdaging the propulsion system;

- 6.03.09 Failing to observe, obey and enfdlue applicable safety and sanitation
regulations aboard the Vessel; and

- 6.03.10 Failing to comply with applicablaternational Maritime Organization
rules and regulations, includj Defendants’ International Safety Management Code.

ECF No. [46] at 2. As such, these ponts of the negligenagaim are dismissed.

Defendant argues that the Complaint “impesibly attempts to expand Carnival’'s duty
of care by alleging in a conclusory fashion that it failed to promulgate sufficient policies and
procedures, and that it breached thternational Safety Managemeé&®ade.” ECF No. [37] at 7.
Defendants rely oRinker v. Carnival Corp 753 F. Supp. 2d 1237 (S.D. Fla. 2011).Rinker,

a passenger sued Carnival after developing meningitis and other diseases while aboard the ship,
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and after she was administered painkillers wabeard the ship which the plaintiff alleged may
have caused her meningitign the motion to dismiss order frothat case, Judge Seitz granted a
motion to dismiss against a negligence clainthrejudice, becausedmegligence claim was
premised on violations of the International Safety Management Code. The court held that
because the plaintiff in that case had “failed to present any authority that establishes that the ISM
creates any duties that Carnival owes to RBfain. . it cannot be the basis of a negligence
claim.” Rinker, 753 F. Supp. 2d 1237, 1243 (S.D. Fla. 2010he court also held that though
plaintiff alleged that Carnivatiid not have systems in place to prevent the development or
aggravation of the plaintiff’s meningitis, the piaff did not plead causation—i.e., the plaintiff
did not allege what Carnival should have dolte.

Plaintiff does not rggond to Defendant’®inkerargument directly, but rather avers that
because Defendant has stipathto the applicability ofes ipsa loquiturin this caseseeECF
No. [20], duty and breach are presumed. And evemedfipsa loquiturdid not result in a
presumption of duty and breach, Plaintiffs argus they have clearly pled multiple breaches by
Defendant.SeeECF No. [38] at 7.

The parties have stipulatédl a district court ruling ones ipsa loquiturin a case arising
out of the same occurrencé&eeECF No. [20] (citingTerry v. Carnival 3 F. Supp. 3d 1363
(S.D. Fla. 2014)).The court inTerry found a sufficient showing th#tte vessel, the flexible fuel
lines, and the relevant diesel generator were utieexclusive control of Carnival during the
subject cruise See Terry3 F. Supp. 3d at 1373.

Once the inference of negligence is estalelis the defendant has the burden to rebut the
inference. See id. This burden shift means that dismissal based on duty and breach at this

juncture is inappropriate, and f2adants have not argued tlaek of causation, as was argued
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and decided irRinker. Accordingly, Defendant’s motion tdismiss the remaining portions of
the negligence count should be denied, and Defdrga attempt to rebut the inference of duty
and breach at a subsequent stage of this proceeding.

IV.  Conclusion

For these reasons, it is herdbRDERED AND ADJUDGED that:

1. Defendant’s Motion to Dismis&CF No. [37], is GRANTED IN PART andDENIED
IN PART;

2. Plaintiffs’ claim for a declaratory judgmgnnegligent hiring claims; claims that
Defendant failed to promulgate sufficient pas and procedures; claims that Defendant
failed to enforce sanitation regulations; and claims that Defendant failed to comply with
the International Management Safety Codeld@MISSED;

3. Defendant shall answer the remaining portioh®laintiffs’ Sixth Amended Complaint
by November 10, 2014.

DONE AND ORDERED in Chambers at Fort LauderdalFlorida, this 27th day of

October, 2014.

BETH BLOOM
UNITED STATESDISTRICT JUDGE

CC: counsel of record



