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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 14-CIV-20840-BLOOM/Valle
HECTOR SANTANA, as
Personal Representative of the
Estate of Michael Santana,
Plaintiff,

VS.

MIAMI-DADE COUNTY and
GERMAN ALECH,

Defendant.
/

ORDER ON DEFENDANTS' MOTION FOR SUMMARY JUDGMENT

THIS CAUSE is before the Court upon the Motion for Summary Judgment, ECF No.
[52] (the “Motion”), filed by Defendants MianDade County (the “County”) and Miami-Dade
police officer German Alech (togeer, “Defendants”). The Couhas reviewed the Motion, all
supporting and opposing filings anabsnissions, and the record in the case. For the reasons that
follow, Defendants’ Motiorfor Summary Judgment GRANTED.

l. PROCEDURAL BACKGROUND

Plaintiff Hector Santané'Plaintiff”), as representative of the Estate of Michael Santana
(“Santana”), initiated this action on Mardh 2014 against Defendants alleging civil rights
violations and wrongful death and battery claimgonnection with the death of his son. ECF
No. [1]. In response to the County’s motion terdiss, Plaintiff amended his original complaint
of right on April 18, 2014. ECF & [13] (“First Amended Complaint”). On June 18, 2014, the
Court denied the County’s motion to dismiss themwgful death count asserted against it in the

First Amended Complaint. ECF No. [24]. Qanuary 30, 2015, Plaifftsought leave of the
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Court to amend his First Amended Complaint adese claim for negligence against the County.
ECF No. [35]. The Court grantdaintiff leave to amend, findintpat Plaintiff's recent receipt
of discovery materials substaiing a new claim demonstest good cause as required under
Fed. R. Civ. P. 16. ECF No. [37]. Plaintiff ildnis Second Amended @mplaint, ECF No. [38],
on February 20, 2015. On April 22015, the Court denied thet@nty’s motion to dismiss the
wrongful death and negligence claims stated enShcond Amended Complaint. ECF No. [48].

Plaintiff's Second Amended Complaint, the oydese pleading heregsserts four claims
against the Defendants: wrongfigath based on tortious battexyainst the County (Count I);
illegal entry and search in violation of theufth Amendment to the United States Constitution
cognizable under 42 U.S.C. § 1983 against Alech (Count Il); excessive use of force in violation
of the Fourth Amendment to the United $&Constitution cognizable under 42 U.S.C. § 1983
against Alech (Count Ill); and state law neghge against the County (Count IV). By the
instant Motion, Defendants seek summary judgment in their favor on all four claims.

.  MATERIAL FACTS

This case involves the shaagi death of Santana by officer Alech on March 7, 2012. In
February and March, 2012, Sardanas engaged in the salernérijuana at 6915 Bottle Brush
Drive, Miami Lakes, Florida (th&#Property”). ECF No. [53] (Defndants’ Statement of Material
Facts)  7; ECF No. [59] (Plaintiff's Counter-f&aent and Statement of Material Facts) 7
(denying that Santana “was engaged in salesmafotics” because he was motivated only by the
ability to smoke marijuana for free); ECFON[53-9] (Retkofsky Dp. Tr.) at 38:18-41:5
(Santana sold drugs out of the propdmty did not make a profit doing so).

The Property was purchased in the name dfyK&antana, Santana’s sister-in-law, in

November, 2006. Def. St. Facts. | 1; Pl. C8tr Facts 1. Kelly Santana and her husband
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ceased making mortgage payments in Febri2098, and foreclosure proceedings with respect
to the Property began in June, 200Ris. 1 2. On April 14, 2009, the Circuit Court of the
Eleventh Judicial Circtiin and for Miami-Dade County, Flod(the “CircuitCourt”) issued a
final judgment of foreclosure concerning the Propeltis. 1 3; ECF No. [53-5] (Final Judgment
of Foreclosure). On Januaty, 2012, a sale of the Propertysaaeld pursuant to the Circuit
Court’s foreclosure judgment; the certificate diesaas filed with the clerk of court on January
18, 2012. Def. St. Facts. | 4; EBintr.-St. Facts § 4; ECF No. [53-(Certificate of Sale). On
January 30, 2012, the certificate of title fibre January 18, 2012 sat¥ the Property to
JPMorgan Chase N.A. (“*JPMorgan”) was filed wikie clerk of court. Def. St. Facts. § 5; PI.
Cntr.-St. Facts  5; ECF No. [53-8 (CertificateTitle). On May 29, 2012, JPMorgan filed for a
writ of possession, which it obtained from the @itcCourt on July 19, 2012PI. Cntr.-St. Facts

1 6; ECF No. [62-5] (foreclosure action docket sheet). The parties dispute whether and, if so,
when Santana wasb@na fidelessee of the Property.

Individuals purchasing nardos from Santana at the Property would typically come
through the front door or garage and leave shorttyetiiiter. Def. St. Fat ] 8; PIl. Cntr.-St.
Facts 1 8. Santana kept the wéigs either in a kitchen cabinet in a box that he kept in the
kitchen or in a bedroomlds. § 9. While inside the residen@antana always made it a point to
keep a firearm either in a holsten his person or close bylds. I 10; Retkofsky Dep. Tr. at
108:4-17.

On or around February 29, 2012, detectivaiisaCorrea from the Miami-Dade Police
Department’s Narcotics Bureau received iniation from a confidential informant that
marijuana was being sold and stored at the Prppddef. St. Facts. | 16; Pl. Cntr.-St. Facts

16; ECF No. [53-12] (Correa Dep..Jat 9:1-4. Thereafter, thxtive Correa observed what he
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described as activity “conducive of street levéésaat the Property. Correa Dep. Tr. at 9:7-13.
Later on February 29, 2012, detective Correa widt a confidential informant to conduct a

controlled purchase of marijuanaiin the Property. Def. St. Fac{s18; PI. Cntr.-St. Facts | 18;

ECF No. [53-14] (Affidavit for Search Warrant,ithv detective Correa as affiant). Detective
Correa prepared, directed and observed therated purchase; the confidential informant
purchased ten grams of marijugdn@am a male subject inside tiiRroperty. Def. St. Facts.  19-

22; Pl. Cntr.-St. Fast 19-22; Affidavit for Search Warrant.

The next day, on March 1, 201@etective Correa submitted a request for the Miami-
Dade Police Department’'s Special Response TESRT”) to assist in executing a search
warrant at the Property on March 7, 2012 at appnately 7:00 p.m. Def. St. Facts.  24; Pl
Cntr.-St. Facts § 24; ECF No. [3%] (Search Warrant Informatiddheet). The SRT is an elite
tactical unit within the police depgaent that is utilized for, aomg other things, the execution of
high risk search warrants, baaded subjects, hos&gescues, counterrterism operations, and
dignitary protection. Def. St. Facts. | 24; PItrG8t. Facts § 24; ECFd\ [53-16] (Smith Dep.
Tr.) at 10:11-12:13. The SRT commander determined that the warrant met the criteria for SRT
involvement, and execution ofdhsearch warrant was assigrtedSRT team leaders, sergeant
Luis Sierra and sergeant Mauricio Smith. D@&ff. Facts. { 27-28; Pl. Cntr.-St. Facts { 27-28;
Smith Dep. Tr. 13-23-25; 15:13-16 23:17-19; Search Warramformation Sheet.

On March 5, 2012, detective Correa again met with the confidential informant and
conducted a second controlled purchase of ma@djnthe Property. Def. St. Facts. § 29; PI.
Cntr.-St. Facts | 29; Affidavit for Search Warrarithe same procedures were followed and the
same controlled purchase observedds. 1 30-33. Detective Corrdastified that, after this

second controlled purchase, the confidential rmimnt advised him that the subject inside the
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property carried a firearm on his person. Carep. Tr. at 21:24-2202 34:4-17; 34:24-35:2.
Information that the subject was armed is mmluded in the Affidavit for Search Warrant,
Search Warrant Information Sheet, or in a supplaad “Cl” report prepared by detective Correa
on March 6, 2012. PI. Cntr.-Stat. Facts 1 34; Bé&dt. Facts § 49; Affidavit for Search Warrant;
Search Warrant Information Sheet; ECF No. [62-11] (Supplemental Cl Report).

On March 6, 2012, in preparation for executihg prospective search warrant, the SRT
commander (lieutenant James) and two SRam leaders (sergeants Smith and Sierra)
conducted initial drive-bys of the Property to eresaonsistency with dective Correa’s report
and to identify points of entry. Def. St. Fac§s35-39; PI. Cntr.-St. Ets § 35-39. With the go-
ahead from SRT, on March 7, 2012, detective €oappeared before state court Judge Migna
Sanchez-Llorens, who issued a search warranthi® Property. Def. St. Facts. { 39-40; PI.
Cntr.-St. Facts 1 39-40; ECF N®9-13] (Search Warrant). SRT team leader sergeant Smith
prepared a tactical plan to execute the searcramia Def. St. Facts.4R-43; Pl. Cntr.-St. Facts
1 42-43. At approximately 7:00 p.m. on Margh2012, all County police psonnel associated
with execution of the se&ch warrant arrived gglanned at a staging laoan. Def. St. Facts.

1 41, 44-46; PI. Cntr.-St. Facts 1 41, 44-46. Cppolice personnel conducted a final drive-by
at 7:40 p.m.Ids.  47. After that final drive-by and at approximately 8:00 p.m., SRT and police
narcotics officers held a iefing, where personnel were given their assignmefs. § 50, 52.
Officer Alech, a member of the SRT unitas assigned as the shield operatds. § 53.

Sergeant Smith, the SRT team leader, tesdtififeat during the final drive by, detective
Correa informed him that the subject insitie property was known to carry a firearm — and
specifically, a handgun — on his person at all §m&mith Dep. Tr. a66:10-68:10; 71:14-72:7.

Sergeant Smith and officers Alech and Garcia (aratiember of the SRT unit) all testified that
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the fact that the subject at the Property wasg$ armed with a gun was discussed at the 8:00
p.m. pre-execution briefing. Smifbep. Tr. at 82:7-10; ECF N¢53-20] (Garcia Dep. Tr.) at
36:1-4, 38:7-12; ECF No. [53-23] (éch Dep. Tr.) at 49:13-15; 58-54:19; 59:8-13. Santana,
while inside the Property, did, in fact, makeaipoint to always keep a loaded handgun within
reach. Retkofsky Defr. at 108:15-1, 109:14-17.

The SRT team members arrived at the Brgpto execute the search warrant at
approximately 8:20 p.m. on March 7, 2012. Def.F&cts. § 61; Pl. Cnift. Facts  61. The
SRT team arrived in two military-style vehicledDef. St. Facts. | 60; Pl. Stat. Facts | 2;
Driveway Video. The SRT officers were weayigreen or black uniforms and protective gear
which included prominently displayed policesignia and logos. ECKNo. [66] (four video
recordings of the encounter: Front Daédeo, Front Walkway Video, Driveway Video and
Living Room Video); Retkofsky Dep. Tr. at 94:21-95:12, 114:17-11&4rcia Dep. Tr. at
38:14-39:23. Officer Alech was equipped with adil bulletproof shield that contained white
block lettering that read “POLICE.Def. St. Facts.  55; Pl. @n-St. Facts § 55. Officer Alech
was also wearing a ballistic helmet and his gwlilepartment issued uniform, which contained
visible lettering on the chest and right anid $houlder area that read “POLICElds. § 56.

Santana and his girlfriend, Bany Retkofsky, were insidihe residence when the SRT
unit approached the residence. PIl. Stat. §c23; Living Room Video. The parties dispute
whether, upon approaching the front door, thembers of the entry team announced their

presence as police officers effecting a search wafraftight members of the SRT unit

! Several officers testified that various members of the SRT team announced their presence and purpose in
executing a search warrant as they approached the door. Garcia Dep. Tr. at 44:22-45:1; Smith Dey2:T5- at 1
16, 119:2-3. Plaintiff disputes this, stating that “none of the officers yelled or shouted prior totheithg forced
open.” PIl. Stat. Facts, Resp. § 63. Neither Retkofsky or Santana’s neighbor, Rolando Valdez, heard the officers
announce their presence prior to breaking through the front door. Retkofsky Dep. Tr. at 84; ECF No. [62-16]
(Valdez Dep. Tr.) at 16-18. The video evidence appears to conclusively demonstrate that the officets did

6
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approached the front door to execute thecteararrant. Front Door Video; Front Walkway
Video. Discovering the front dodocked, the SRT team detemad, in between one to two
seconds, to breach the door forcibly. Def. &ctB. 11 64-66; Pl. Cntr.-St. Facts {1 64-66; Front
Door Video. Team members sehalligan bar — a pry tool — imetween the front door and the
doorframe by striking a sledgehammagainst the door. Def. Staéts. § 67; PIl. Cntr.-St. Facts
1 67. The halligan bar was used to breach, or forcibly open, the front disoff 69. Officer
Alech was the first member of the SRT team to enter the residedsd] 71. Upon entering the
residence, the officers shouted commands the occupants to gaedown on their knees.
Retkofsky Dep. Tr. at 983-97:12. Retkofsky complie Santana did notid.

Upon entry into the residence, officer Aleehcountered a running wall directly in front
of him as he proceeded left down the hallwasated by the front entrance and the running wall.
Def. St. Facts. | 72; Pl. Cntr.-St. Facts | @her members of the SRT team proceeded to the
right. Ids. § 73. While proceeding left down the halyy officer Alech saw an opening to his
right side. Ids. | 76. Officer Alech saw Santana run ithat open space with a firearm in his
right hand. Ids. | 77. Officer Alech momentarily lostgéit of Santana as Santana passed by the
open space and went behind a nearby whlk. § 79. When officer Alech regained sight of
Santana, Santana was in a crouched position magthiight side towarsl a nearby wall and his
firearm still in his hand.ds. § 80. The firearm in Santana’snidawas pointed in officer Alech’s
direction. Ids.  81. With Santana pointing the firgaiin officer Alech’s direction, officer
Alech, using loud verbal commandsteatited Santana to drop the guds. § 82; Alech Dep. Tr.
at 133:15-17. Officer Alech providehese commands multiple timelgls. { 84. Officer Alech

discharged his weapon three timégds. { 88. Santana was shot and killed. Def. Stat. Facts { 38.

announce their presence during the one to two seconds of their approach to the door, setting the halligan bar and
breaching the entrance. Front Door Video; Front Walkway Video.

7
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Officer Alech testified that Santana — whipminting his firearm in officer Alech’s
direction such that had Santafw@d his weapon it would haveait Alech — refused to comply
with the repeated commands to drop his firearAlech Dep. Tr. at 131:24-132:25. He further
testified that, prior talischarging his weapon, he saw Santana still holding his fire&mat
103:12-14, 132:20-22, 133:9-13, 13&. Officer Alech testified tht he feared for his lifeld.
at 132:6-7. Retkofsky testified that Santanardittlcomply with the officers’ initial and multiple
commands. Retkofsky Dep. Tr.@f:13-105:3. However, she testd that, thereafter, Santana
said “okay, okay, okay,” “went to surrender,” sepadahis hands, and put “his hands . . . up as
he was on his way down.Id. She testified that she did not hear the gunshots and that she was
unsure whether Santana put down the pefore or after he was shotd. Retkofsky further
testified that from her vantage point she could not see officer Adechthat she had an
obstructed view of Santana whenvaas confronted by officer AlecHd. at 92:2-17, 102:15-17.

The entire encounter — from when the SRT team entered the residence until Santana was
shot and killed — took between six and ten seconds. Front Door \igéwy Room Video.

.  SUMMARY JUDGMENT STANDARD

A party may obtain summary judgment “if the movant shows that there is no genuine
dispute as to any material fatd the movant is entitled to judgnt as a matter of law.” Fed.
R. Civ. P. 56(a). The parties may suppoeirtipositions by citation to the record, includinger
alia, depositions, documents, affidavits, or dedlars. Fed. R. Civ. P. 56(c). An issue is
genuine if “a reasonable triesf fact could return judgnme for the non-moving party.”
Miccosukee Tribe of Indians of Fla. v. United States6 F.3d 1235, 1243 (11th Cir. 2008)
(quoting Anderson v. Liberty Lobby, IncA477 U.S. 242, 247-48 (1986)A fact is maerial if it

“might affect the outcome of the suit under the governing law.(quotingAnderson477 U.S.
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at 247-48). The Court views the facts in tlghtimost favorable to the non-moving party and
draws all reasonable inferences in its favBee Davis v. Williamgi51 F.3d 759, 763 (11th Cir.
2006);Howard v. Steris Corp550 F. App’x 748, 750 (11th Cie013) (“The court must view

all evidence most favorably toward the nonmovingypaand all justifiablenferences are to be

drawn in the nonmoving party’s favor.”). Howeyenaterial facts seforth in the movant’'s
statement of facts and supported by record evidence are deemed admitted if not controverted by
the opposing party. S.BLA.L. R. 56.1(b).

“[T]he court may not weigh cohé€ting evidence to resolve disputed factual issues; if a
genuine dispute is found, summaydgment must be denied.”Carlin Commc’n, Inc. v.
Southern Bell Tel. & Tel. Co802 F.2d 1352, 1356 (11th Cir. 1986¢e alsAurich v. Sanchez
2011 WL 5838233, at *1 (S.D. FlaoM. 21, 2011) (“If a reasonablecteinder could draw more
than one inference from the facts, and that imfegecreates an issue wiaterial fact, then the
court must not grant summary judgment.” (citidgirston v. Gainesville Sun Publishing C8.
F.3d 913 (11th Cir. 1993)). €hmoving party shoulders theitial burden of showing the
absence of a genuine igsof material fact.Shiver v. Chertoff549 F.3d 1342, 1343 (11th Cir.
2008). Once this burden is satisfied, “the normimg party ‘must make a sufficient showing on
each essential element of the case for which he has the burden of pRay.V. Equifax Info.
Servs., L.L.GC.327 F. App’x 819, 825 (11th Cir. 2009) (quoti@glotex Corp. v. Catretd77
U.S. 317, 322 (1986)). Accordingly, the nowving party must produce evidence, going
beyond the pleadings, and by its own affidavits, or by depositions, answers to interrogatories,
and admissions on file, designatingesific facts to suggest thatraasonable jury could find in
his favor. Shiver 549 F.3d at 1343. “A mere ‘scilté’ of evidence gpporting the opposing

party’s position will not suffice; there mu&te enough of a showing that the jury could
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reasonably find for that party.Brooks v. Cnty. Comm’n of Jefferson Cnty., Md6 F.3d 1160,
1162 (11th Cir. 2006). Even where an opposindypaeglects to submit any alleged material
facts in controversy, thcourt must still be safied that all the evience on the record supports
the uncontroverted material facts that thevard has proposed before granting summary
judgment. Reese v. Herber627 F.3d 1253, 1268-69, 1272 (11th Cir. 20Q8)jted States v.
One Piece of Real Prop. Located at 5800 S.W. 74th Ave., Miami3B&F.3d 1099, 1103 n.6
(11th Cir. 2004).
IV. DISCUSSION

Disposition of this Motion and summarudgment in favor of Defendants ultimately
turns on a simple set of facts which Plaintifhnat dispute: that thefficers knew Santana was
armed before they breached the residence; and that Santana, despite being ordered multiple times
to drop his firearm, took aim with that fiream officer Alech (who wasvearing tactical police
gear and carrying a black bulletproof shietdntaining white block lettering that read
“POLICE") before Alech shot him to death. \@n that factual contéxAlech is immunized
from suit under section 1983, and Plaintiff's state wrongful death by battery and negligence
claims against the County fail.

A. Alech Is Entitled To Qualified Immunity With Respect To Both Section 1983
Claims (Counts Il and IIl)

Defendants argue that Alechastitled to qualified immunityith respect to Plaintiff's
Fourth Amendment section 1983 claims for unlawdntry and excessive use of force, both
because Plaintiff cannot establish any constih&l violations and because officer Alech had
reasonable probable cause to undertake the comaglaf conduct. Defendants are correct.

1. Qualified Immunity In The Section 1983 Context

“Qualified immunity offers complete protectiofor government offi@ls sued in their

10
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individual capacities if theirconduct ‘does not violate cldar established statutory or
constitutional rights of which a asonable person would have knownKingsland v. City of
Miami, 382 F. 3d 1220, 1231 (11th Cir. 2004) (quotifigyard v. Wilson311 F.3d 1340, 1346
(11th Cir. 2002);Harlow v. Fitzgerald 457 U.S. 800, 818 (1982)). “This formulation of the
gualified immunity inquiry is itended to protect governmertffioials ‘from undue interference
with their duties and from potentially disabling threats of liabilityJbrdan v. Dog 38 F.3d
1559, 1565 (11th Cir. 1994) (quotittarlow, 457 U.S. at 806kee also Jackson v. Humphrey
776 F.3d 1232, 1241-42 (11th Cir. 2015) (“The purpose for qualified immunity is to permit
officials to act without feaiof harassing litigation as long dkey can reasonably anticipate
before they act whether their conduct will expose them to liability.”). The doctrine “gives
ample room for mistaken judgments’ but doesprotect ‘the plainly incompetent or those who
knowingly violate the law.” Kingsland 382 F.3d at 1231-32 (quotiridalley v. Briggs 475

U.S. 335, 343, 341 (1986)). “Qualified immunityas immunity from suit rather than a mere
defense from liability.”McClish v. Nugent483 F.3d 1231, 1237 (11th Cir. 2007).

“To receive qualified immunityithe public official must fist prove that he was acting
within the scope of his disdienary authority when the allegedly wrongful acts occurred.”
Kingsland 382 F.3d at 1232 (quotirigee v. Ferrarg 284 F.3d 1188, 1194 (11th Cir. 200X¢ge
also O’'Rourke v. Haye878 F.3d 1201, 1205 (11th Cir. 2004) (“be even poterdlly eligible
for qualified immunity, the official has the burden of establishing that he was acting within the
scope of his discretionary authority.”) (citationitted). Here, it is undisputed that officer Alech
was acting in his discretionary capacitgee2d Am. Compl. 1 5. Once a defendant raises the
issue of qualified immunity and demonstrates thatacts complained of were committed within

the scope of his discretionary aotity, “the burden then shift[s] to the [plaintiff] to show that

11
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gualified immunity should not applyecause: (1) the officers viotat a constitutional right; and
(2) that right was clearly established at the time of the incide@atczynski v. Bradshgvb73
F.3d 1158, 1166 (11th Cir. 2009).

“Additionally, the standard for determiningah officer violated clearly established law
is an objective one and does not include inquiry thi officer’'s subjective intent or beliefs.”
Jackson 206 F.3d at 1165 (citingon Stein v. BrescheB04 F.2d 572, 579 (11th Cir.1990).
“Thus, a police officer is entitletb qualified immunity if a reasable police officer could have
believed his or her actions were lawful in lighft clearly established law and the information
possessed by the officer at tivae the conduct occurredfd. (citing Stewart v. Baldwin County
Bd. of Educ.908 F.2d 1499, 1503 (11th Cir. 1990)).

2. Unlawful Entry

“The Fourth Amendment protecfs]he right of the people tde secure in their persons,
houses, papers, and effects, againstaswnable searches and seizured/ftiittier v. Kobayashi
581 F.3d 1304, 1308 (11th Cir. 2009) (qugtilU.S. Const. amend. 1V). MWilson v. Arkansas,
514 U.S. 927, 929 (1995), the Supreme Court hiedd the Fourth Amendment’s prohibition
against unreasonable searches and seizuresparated the common law requirement that
officers, when executing a search warrant,smardinarily announce their presence before
making a forcible entry into a home — the coomitaw “knock and announce” principle. But the
Supreme Court has also recognized that “[tHoairth Amendment’'s flexible requirement of
reasonableness should not be read to manaatmgid rule of announcement that ignores
countervailing law enforcement interestdd. at 934. Specifically, the Supreme Court has held
that forcible entry without fst knocking and announcing may betjtied on a case by case basis
when officers “have a reasonable suspiciat #nocking and annoumg their presence, under

the particular circumstances, would be dangerous or futile, or that it would inhibit the effective

12
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investigation of the criméy, for example, allowing the destruction of evidenc®&ichards v.
Wisconsin,520 U.S. 385, 394 (1997%eeUnited States v. Ramireb23 U.S. 65, 71 (1998)
(reiterating that a “no-knock entry is justifigll police have a ‘reasonable suspicion’ that
knocking and announcing would be dangerous, futile, or destructive to the purposes of the
investigation.”); Kobayashi 581 F.3d at 1308 (describirRjchardsas prescribing a “case-by-
case approach for determining if law enforemtnacted reasonably ientering a residence
without first knocking and announcing”). The cf#r must only establish “that one of these
grounds for failing to knock and announce exists, and . . . ‘this showing is not higidson v.
Michigan 547 U.S. 586, 590 (2006) (quotimRichards 520 U.S. at 394).

In the context of qualified immunity, the Elever@ircuit has stated #t “the issue is not
whether reasonable suspicion existed in fact,whether the officer tth‘arguable’ reasonable
suspicion.” Jackson v. Saul206 F.3d 1156, 1166 (11th Cir. 2000)n other words, [the Court
must] analyze whether a reasonable officer cdwdde had reasonable suspicion that exigent
circumstances, such as a threat of violenceoard#struction of evidence, existed to justify the
no-knock entry.” Kobayashj 581 F.3d at 1308-09 (citingrent v. Ashley247 F.3d 1294, 1303
(11th Cir. 2001));accord Case v. Eslinger555 F.3d 1317, 1327 (11th Cir. 2009) (“Absent
probable cause, an officer is still entitled qaalified immunity if arguable probable cause
existed.”).

In undertaking the arguable reasonable suspicion inquiry, this Court must

examine the totality of the circumstances to determine whether an officer had a

“particularized and objective” basis tsupport his suspicion. Whether the

officer's suspicion ends up being mistak is immaterial so long as it was
reasonable.

Kobayashi 581 F.3d at 1309 (citinBrent, 247 F.3d at 1303-04).

13
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a. Satisfaction of the Knock and Announce Requirement

Plaintiff raises a genuine issue of facttaswhether the SRT officers announced their
presence prior to entering the residence. Various members of the SRT term testified that, as they
approached the front door dfie residence, they announceeithpolice presence and their
purpose in serving a search vaat. Santana’s girlfriend angkeighbor both testified to not
hearing any verbal announcement prior to sieeinds of the officers’ forced entry. While
Defendants view the video (whialioes not include audio) aspieting the officers’ mouths
moving, ostensibly announcing their presentte&e video evidence apprs to conclusively
demonstrate that the officers did not announce their presence prlmedching the door.
Regardless, the Court cannot weigpnflicting withess accounts orake a factual assessment of
the video evidence when considering summary judgment. Ultimately, however, whether the
officers knocked or announced their presence padsreaching the residence is immaterial to
the Court’s adjudication dbefendants’ Motion.

b. Exigent Circumstances Exception: Destruction of Evidence

Again, where police, while serving a seasghrrant, “have a reasonable suspicion that
knocking and announcing their presenunder the particular circatances, would . . . inhibit
the effective investigation of ¢hcrime by, for example, allowinipe destruction of evidence,”
forced and unannounced entry does viotate the Fourth AmendmentRichards 520 U.S. at
394. Defendants argue that the information olet@iby detective Corrdfaom his surveillance
of the property and the two controlled purchases provided a reasdizeis to conclude that the
drugs being sold were readily assible and, therefore, easilysposable. They highlight that
the controlled purchases occurred, in their etyjrwithin no more than two to three minutes,
and that surveillance of the location confirmaxhgistent drug transactions occurring within a

brief period of time. Defendants summarize thetiVity at the property [as] consistent with a
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‘candy store’ drug operation, wheiredividuals would walk in andut of the location within a
very brief period of time to purése narcotics.” Mot. at 3.

However, Defendants offer no particularized, reasonable suspi@bmmmediate entry
was neededn this instanceto avoid the destruction of elence that would inhibit the
investigation of a crime. Defendants, without @wdence particular to the facts and context of
the case at bar, rely on a generalized assammbout the destructibility of drug-related
evidence. But there isothing in the record me supporting Defendant&ferencethat quick
drug transactions means easily disposable drugs. If anything, glédkiseround implies high
inventory volume and, therefore, too much ntosoevidence (and relatilyebulky evidence at
that, the drug at issue hereirige marijuana) to easily and akly destroy while the police
announce their presence.

Defendants’ construction of the disposafl evidence exception to the knock and
announce requirement would permit the govemimentry to any location containing any
perishable evidence, or perhaps more garstyp any location containg any destructible
narcotics contraband — essentially, any location whimuld justify a search warrant in the first
place — without first annouimy its presence. This is an extiep that clearly swallows the rule.
That construction would vitiate the Fourth Amginent’s protection against unreasonable search
and seizure, and the Couefuses to adopt itSeeKobayashi 581 F.3d at 1309 (explaining that
Richardsrejected “a blanket exception to the knock-and-annourgpé@resment in felony drug
cases” such that “the mere pgase of contraband, without momoes not give rise to exigent
circumstances”). Compare United States v. Harrigl3 F.2d 623, 626 (11th Cir. 1983) (no
Fourth Amendment violation where there vgagcificevidence that the conspirators might act to

conceal or destroy the drug evidence (cogasi®uld they suspect police involvemenSee
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also Whitehurst v. Harris2015 WL 71780, at *5 (N.D. Ala. da6, 2015) (“[L]aw enforcement
must offer acase-specific reasorfior believing that announag their presence would be
dangerous, futile, or lead to destroctiof evidence.”) (emphasis added).

C. Exigent Circumstances Exception: Danger

Defendants further argue that any reasonafileer in Alech’s position would have had
reasonable suspicion that exigent circumstancisseelxto breach the selence without the SRT
team first announcing its presence becausenblehas police colleagues knew that Santana was
armed prior to their entering therne. This information, they contend, would lead an officer to
reasonably suspect that announeamof a police presence cdukenable the subject in the
residence to arm himself and take cover, theli@ebreasing the peril faced by the officers in
executing the search warrant. Indeed, the ElbvEircuit has “repeatedly noted the dangerous,
and often violent, combinath of drugs and firearms.’Kobayashj 581 F.3d at 1309 (citing
United States v. Hromadd9 F.3d 685, 689 (11th Cir. 1995)Jtins and violence go hand-in-
hand with illegal drug operations.”)).

Here, detective Correa, sergeant Smith, offiderch and officer Garcia testified that
they were informed — prior to execution tife search warrant — that Santana was armed.
Specifically, during the second controlled narc®titirchase, the confidgad informant advised
detective Correa that Santana carried a firean his person. During the final drive by in
preparation for execution of the search warrdetective Correa informed sergeant Smith that
Santana was known to carry a firearm on his persaf titnes. That information was relayed to
the SRT team — including officers Alech and Gareat the briefing later that evening.

Importantly, officer Alech, receiving infmation from the SRT team leaders and
narcotics officers that Santana was armed andtligaspecific SRT tactics employed to effect

the search warrant were proper, was entitled lfoae that information “and fill in any gaps in
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the account with reasonableferences premised on [those officers] acting in a constitutional
manner and in good faith.Wilkerson v. Seymouv36 F.3d 974, 980 (11th Cir. 2013ge also
Doran v. Eckold 409 F.3d 958, 965 (8th Cir. 2005) (“Seat 1983 liability is personal. The
qguestion here is whether the conduct of [the individual officers] was constitutionally
unreasonable. The answer to that question takstinto account the skettl principle that law
enforcement officers may rely on infornati provided by others irthe law enforcement
community, so long as the realiee is reasonable.”) (citingnited States v. Hensle}69 U.S.

221, 232 (1985)Baker v. McCollan443 U.S. 137, 145-46 (1979)).

Plaintiff argues that the absence of atgycumentation in the Affidavit for Search
Warrant, Search Warrant Information Sheet, Seimeintal Cl Report, or other police records
that Santana was armed constitutes evidéyeemission that the police, in fact, had no
information about Santana being armed befergering the residence. That evidence-by-
omission, he continues, undermines the crétibof the officers’ testimony that they knew
Santana was armed prior to execution of the seasrhant and createsgenuine issue of fact
precluding summry judgment:

The omission of the information abouetbun in the warrarand the other police

documents raises a jury question as tethr the police were in fact told such

information. From the omission a jurgould infer and conclude that the
information was non-existent and that fhaice were not téng the truth. The

scrutiny of the absence of information in a docunvemére it would normally be

expected to be includeds a classic, time honoredneasure of veracity.

Impeachment by omission is powerful evidence which juries routinely consider in

weighing credibility.

Resp. at 8 (emphasis added).
However, Plaintiff presents no evidence ttied information he characterizes as missing

should have been there in the first place — thatdocumentation is absent, to use his words,

“where it would normally be expected to be udd.” That is, Plaintiff points to no testimony,
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evidence of standard police procedure, or expeition that the affidavit, reports, warrant
information, and other police records which dot contain documentation of Santana being
armed would normally include such informatioiVithout evidence justifying that expectation,
Plaintiff's argument devolves inta bare attack on the officers’ credibility. Factual disputes
cannot be created simply by chaligng a witness’ credibility Crawford-El v. Britton 523 U.S.
574, 600 (1998) (Once a defendant has moveddarmary judgment, “th@laintiff may not
respond simply with general attacks upon the riddeat’'s credibility, but rather must identify
affirmative evidence from which a jury coufthd that the plaintiffhas carried his or her
burden . .. .”);Penley v. Eslinger605 F.3d 843, 853 (11th Cir. 2010) (affirming summary
judgment for officer in Fourth Amendment usefofce context and rejecting plaintiff's attempt
to “question [officer’s] credibility[without] offer[ing] any evidencéo contradict the[] material
facts”); Allen-Sherrod v. Henry Cnty. Sch. Djs248 F. App’x 145, 147-48 (11th Cir. 2007)
(affirming summary judgment anholding that district courtlid not improperly assess or
accredit witness credibility where plaintiffrovided no record evidence to oppose witness
testimony);Fontanez v. Lambert2011 WL 4499016, at *2 (S.D. &I Sept. 27, 2011) (granting
officers summary judgment in section 1983 contelxere plaintiff failed tgprovide affirmative
evidence that defendants were lyingoat the subject’'s possession of a guNglson v.
Associated Press, Inc667 F. Supp. 1468, 1476 (S.D. Fla. 1987) (finding summary judgment
appropriate in the face of umatroverted witness testimonydf., e.g, Combs v. Town of Dayjie
2007 WL 879426, at *5 (S.D. Fla. Mar. 20, 2007) (g that genuine dmite of material fact
precluded summary judgment wheraiptiff “d[id] not simply make‘broad, conclusory attacks”
on the credibility of [thenitness’] testimony; he provide[d]\adeo that documents at least part

of the altercation and that seriously caltiquestion [the witness’] credibility”).
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Accordingly, there is no genuine disputger whether the offers had knowledge of
Santana being armed prior to executing the seamrhant. Armed withthat knowledge and,
consequently, the reasonable suspicion kinacking and announcing their presence would be
dangerous, the SRT team and Alech did wmtlate the Fourth Amendment when they
determined to enter the residence withfnst announcing theipolice presence.

Because Plaintiff cannot establish a constnai violation, Alechs accorded immunity
from suit on Plaintiff's seatin 1983 unlawful entry claim.

3. Excessive Use Of Force

Plaintiff's claim that Alechused excessive force when Bhot Santana is properly
cognizable as a Fourth Amendment violatikenning v. Brantley Cnty., G&b79 F. App’'x 727,
732 (11th Cir. 2014) ("When [theffacer’s] bullet struck him, plaitiff [] was seized within the
meaning of the Comisution.”) (citing Carr v. Tatangelp338 F.3d 1259, 1268 (11th Cir. 2003)
(“Although [the plaintiff] was noimmediately stopped by the bulligom [the officer’s] gun, he
nevertheless was seized within the meaning ®Rburth Amendment whehe bullet struck or
contacted him.”). “Fourth Amendment analysigrdgéntional physical agrol by police officers
in 8 1983 cases alleging excessiveed ‘[a]s in other Fourth Ameiment contexts,’ is subject to
an objective reasonableness inquiry: ‘theesiion is whether the officers’ actions are
‘objectively reasonable’ in lightf the facts and circumstancesnfronting them, without regard
to their underlying intet or motivation.” Carr, 338 F.3d at 1267 (quotif@raham v. Connqr
490 U.S. 386, 397 (1989)3ee also Vinyard v. Wilsp311 F.3d 1340, 1347 (11th Cir. 2002)
(“The question is whether the officer's conductoigjectively reasonable in light of the facts
confronting the officer.”)Lee v. Ferrarg 284 F.3d 1188, 1194 (11th Cir. 2002) (stating that “to

determine whether the amount of force usedalpolice officer was proper, a court must ask
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whether a reasonable officer would believe thatldus! of force is necessary in the situation at
hand”).
Reasonableness is dependent on all the circumstances that are relevant to the
officer's decision to use deadly forcmcluding the seriousness of the crime,
whether the suspect poses an immediate danger to the officer or others, whether
the suspect resisted or attempted to ewadest, and the feasibility of providing a
warning before employing deadly forcé&enley v. Eslinger605 F.3d 843, 850
(11th Cir. 2010). Perspective also ¢sucial to the analysis: “[tlhe only
perspective that counts is that ofemsonable officer on the scene at the time the

events unfolded.” Garczynski v. Bradshaws73 F.3d 1158, 1166 (11th Cir.
2009).

Jean-Baptiste v. Gutierre627 F.3d 816, 821 (11th Cir. 2010)[R]easonableness ‘must be
judged from the perspective of a reasonableceffion the scene, rather than with the 20/20
vision of hindsight’ and . . . ‘must embody alloveanfor the fact that police officers are often
forced to make split-second judgments — inwstances that are tense, uncertain, and rapidly
evolving.” Ryburn v. Huff132 S. Ct. 987, 992 (2012) (quotiGgaham 490 U.S. at 396-97));
see alsoPost v. City of Fort Lauderdale7 F.3d 1552, 1559 (11ti€ir.1993) (same).
Accordingly, courts “are loath to second-guess the decisions made by police officers in the
field.” Vaughan v. Cox343 F.3d 1323, 1331 (11th Cir. 20083 also Buckley v. Haddo&@982
F. App’x 791, 794 (11th Cir. 2008) (“We do not sitjudgment to determine whether an officer
made the best or a good or even a bad decision . . . . The Court’s task is only to determine
whether an officer's conduct fallwithin the outside borders afhat is reasonable in the
constitutional sense.”). In sum, “[rlegarsfeof whether probable cause actually existed, an
officer is entitled to immunity if he ‘reasongbtould have believed tharobable cause existed,
in light of the information the officer possessed.Garczynski 573 F.3d at 1167 (quoting
Montoute v. Carr114 F.3d 181, 184 (11th Cir. 1997)).

The undisputed facts here confirm the reasonableness of officer Alech’s use of ultimately

deadly force against Santana. Prior to entettiegoroperty, Alech had received information that
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the subject, Santana, was engaged in the salarobtics, and that he was always armed. Alech
wore a green uniform and black tactical gear, @ndied a black bulletproof shield; the gear and
shield both prominently displayed the wordOBICE” in white letterson a black background.
Alech was the first member of the SRT teametder the residence after the team used the
halligan bar to breacand forcibly open the front doorAccording to Retkofsky, upon entering
the residence the officers shouted commandshioccupants to get down on their knees; she
complied, while Santana did not. While othéicers proceeded to the right along the running
wall facing the front door, Alech, followed by afér Garcia, proceedddft down the hallway
created by the front entrance and the running waleéch saw an opening in the hallway to his
right. He saw Santana run into that open spate avfirearm in his right hand. Alech ordered
Santana to drop the firearm. Alech momentdokt sight of Santana as he traversed the open
space and went behind a nearby wall. When Ateglained sight of Santana, Santana was in a
crouched position, with his right side towardseany wall, and his firearm still in his hand.
Santana’s firearm was pointed in officer AlecHisection. With the gun pointed towards him,
Alech ordered Santana, several times and ukind verbal commands, to drop the firearm.
Santana did not comply with Alech’s initial commands.

Here, the parties’ statements of the factgedje. Alech testified that Santana, while
continuing to point the gun in his direction, redéd to comply with his repeated commands to
drop the firearm. Santana never lowered or drdpghe weapon. Alech feared for his life. He
then fired three shots at Santana. Re#ggfadmitting that she had only a partial view of
Santana during the encounter, téstifthat while Santana refused to comply with the officer’s
initial commands to put down his gun, he subsetiyelid begin to state his surrender, raise and

separate his hands, and drop higspan. That said, she testifiedther that she did not herself

21



CASE NO. 14-CIV-20840-BLOOM/Valle

hear the gunshots and that she was unsureheh&antana dropped his gun before or after he
was shot — that is, as part @@mplying with the officer's command or as a result of, after not
complying, having been shot. @lentire encounter between offieslech and Santana occurred
within a matter of seconds.

In effect, Plaintiff's case hangs on tlmplication from Retkofsky’s testimony that
Santana was in the process s@afrrendering when Alech shaind killed him. Defendant
characterizes Retkofsky’s testimy as speculative based on thié-peofessed limitations on her
personal knowledge. She did not have a fudlwiof Santana during the encounter, and cannot
say, to contradict Alech’s direeind unwavering testimony on tissue, that Santana moved to
lower his gun in compliance with Alech’s mulgpcommands before img shot. As such, the
Defendant urges the Court to rejéloe inference based on speculati®@eeMarshall v. City of
Cape Coral, Fla. 797 F.2d 1555, 1559 (11th Cir. 1986) (“Adlasonable inferences arising from
the evidence must be resolved in favor @& tlon-movant, but inferees based upon speculation
are not reasonable.”"Morrison v. City of Atlanta--- F. App’x ---, 2015 WL 3561228, at *3
(11th Cir. June 9, 2015) (“Amnst [the of]ficer's specifictestimony regarding when his
involvement with [plaintifff began, [plainitf6] conclusory and speculative assertion is
insufficient to raise a genuine issue for tfjal. Here, even without discounting Retkofsky’s
testimony, Alech’s conduct meethe objective reasonablenestandard, articulated above,
required for his use of force.

“[T]he law does not require offers in a tense and dangeraitsiation to wait until the
moment a suspect uses a deadgapon to act to stop the suspecLdng v. Slaton508 F.3d
576, 581 (11th Cir. 2007). Alech, wearing and dagygear emblazoned with police lettering

and logos, entered a known drug operation with knowledge that the subject was armed. He saw
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that subject rush past with a gimhis hand. Alech k&t and then regainesight of the subject,
who was still armed. The subject pointed tlhia gn his direction. Alech, shouting and using
unequivocal language, commandeahtdaa to drop his gun — motlean once. Santana did not
comply with those commands. He continued to ptiatgun in officer Alecls direction. Alech
made a split-second decision to deploy his weap@hether or not Santana then (or, in all
practicality, contemporaneously) decided and moved to comply, it was “constitutionally
reasonable for [Alech] to use deadly force” under those conditiesRobinson v. Arrugueta
415 F.3d 1252, 1256 (11th Cir. 2003gan-Baptiste627 F.3d at 821 (“Regardless of whether
[plaintiff] had drawn his gun, [plaintiff]'s gun was aNable for ready usend [the officer] was
not required to wait ‘and hope][] for the best.”) (quoti8gott v. Harris 550 U.S. 372, 385
(2007)); McCullough v. Antolini 559 F.3d 1201, 1208 (11th Cir. 2009) (no constitutional
violation where officers used “deadly force in ditspecond situation”). If Santana did in fact
attempt to comply, tragically, that compl@n came too late to give Alech any objectively
reasonable cause to stay his weapon.

Because Alech’s use of force was objeglfvreasonably under the conditions of his
encounter with Santana, Ri#iff cannot establish a FourtAmendment violation. Alech,
accordingly, is immune from suit.

B. Plaintiff Lacks Standing To Assert The lllegal Entry and Search Claim
(Count II)

Defendants additionally argu¢hat Plaintiff lacks standg to assert his Fourth
Amendment claim for unlawful entry becauSantana was a trespasser on the property under
Florida law on the day of the encounter. As sinehhad no reasonable expectation of privacy in

the residence. While moot by virtue of theutt’'s determination that Alech is entitled to

23



CASE NO. 14-CIV-20840-BLOOM/Valle

qualified immunity with respect to that claim, the undisputed facts here would require summary
judgment for Alech on the standing issue as well.

The Eleventh Circuit has explained thatcéese “the Fourth Amendment protects an
individual in those places where she can demonstrate a reasonable expectation of privacy against
government intrusion . . . only individuals wlaatually enjoy the reasonable expectation of
privacy have standing to challengeethalidity of a government search.United States v.
Cooper 203 F.3d 1279, 1283-84 (11th Cir. 2000) (citidgtz v. United States389 U.S. 347,

353 (1967) andRakas v. lllinois439 U.S. 128, 133-34, 143 (1978)ccordingly, “trespassers,
squatters, and others who occupy premiselowit consent of the owner of the property do not
have a reasonable expectation of privacthat property for Fourth Amendment purposes [and
consequently] lack standing to object to entry onto such premises Christiansen v. City of
Orlandg, 2012 WL 3025160, at *4 (M.D. &l July 24, 2012) (citingnter alia, United States v.
Curlin, 638 F.3d 562, 565 (7th Cir. 201¢holding that “individuad who occupy a piece of
property unlawfully have no claim under theuh Amendment,” and collecting cases).

Here, the record evidence demonstrates csily that title tothe property at 6915
Bottle Brush Drive had transferred from Kelly Santana, Santana’s sister-in-law, to JPMorgan
pursuant to a state court-ordd foreclosure sale in January, 2012. As such, Santana was
trespassing on the property on March 7, 2012erwkhe SRT unit breached the premises.
Plaintiff argues that Santana msil at the property pursuant tb@na fidelease agreement and,
therefore, was entitled to protection under thetéating Tenants at Foreclosure Act of 2009, 12
U.S.C. 8 522t seq.(“PTFA"), which, in his argument, auld have precluded JPMorgan from
evicting Santana prior to the date in questi@antana, the argumerdrdinues, had possessory

rights in the property sufficient tprovide Plaintiff standing t@ssert his Fourth Amendment
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section 1983 claim. However, the PTFA does aygly under the undisited facts here. The
foreclosure action with respettd the property at issue hecemmenced on June 5, 2008. The
Circuit Court issued its fingudgment of foreclosure on Apri4, 2009. The PTFA specifically
states that it apies only “[ijn the case ofray foreclosure on a federalhglated mortgage loan or
on any dwelling or residential reabtate property after the dateesfactment of this title . . .”
PTFA 8§ 702(a) (emphasis added)The PFTA was enacted on May 20, 200%eceid.
Accordingly, the PTFA and its protections do apply to the property do Santana, regardless
of whether he was laona fidelessee in March, 2012. The certificate of title for the January 18,
2012 foreclosure sale of the property was asglsto JPMorgan on January 30, 2012. Under
Florida law, “[tlhe purchaser at foreclosure sale is entitled possession of the premises from
the time title vests in the purchaseNeuschatz v. Rahi760 So. 2d 1018, 1018 (Fla. 4th DCA
2000) (citingMartorano v. Spicola148 So. 585, 586 (Fla. 1933)). As such, JPMorgan held
valid title to the property asf January 30, 2012. That JPMaryglater obtained a writ of
possession in order, ostensililyremove any persons or profyewhich unlawfully remained on
the property is irrelevant to that legal fact. Accordingly, Santana was trespassing on the property
on March 7, 2012, stripping Plaintiff of standingdioallenge the validity of Alech’s entry onto
the property.

C. Fla. Stat. § 776.085 Does Not Require Summary Judgment for the County on
Plaintiff's State Law Claims (Counts | and V)

Plaintiff seeks to hold the County vicarioudigble in tort for wongful death by battery
and for negligence based on the SRT officemiduct on the day in question. Under Florida
law, “[i]t shall be a defense to any action fomdeges for personal injury or wrongful death . . .
that such action arose from injury sustaibgda participant during ghhcommission or attempted

commission of a forcible felony.” LA. STAT. § 776.085. A forcible felony is defined as
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aggravated assault, aggravabedtery, and “any other felony wihignvolves the user threat of
physical force or violence against any individual.'LAFSTAT. § 776.08. Finally, Fla. Stat.

§ 784.021 defines aggravated assaslt'an assault with a deadiyeapon without an intent to
kill.” Accordingly, a plaintiff who “incurred hisnjuries while committing a forcible felony . . .

is statutorily barred from recovering for personal injurie®Vhittier v. City of Sunrise395 F.
App’x 648, 651 (11th Cir. 2010)Defendants argue that Santana’s conduct — arming himself
with a firearm, pointing that firearm at officengho were in tactical gdize gear, and failing to
lower his weapon when commanded multiple 8me do so — constitutes a forcible felony
barring Plaintiff's state law aims against the County.

Summary judgment is appropriate on the factual reconeére. Plaintiffcontends that
there is a material dispute of fact as toetfier Santana knew the meho, within a matter of
seconds, breached the residence and confrdmtedwith guns drawn were, in fact, police
officers. The record is cleand undisputed that the membef the SRT team were fully
outfitted with uniforms and tactical gear whiphominently displayed the word “POLICE” in
white letters on a black background. They shouted to the residence’s occupants, multiple times,
to “get down” and to “put down the gun.” Retkkyf’s view of the encouat was diffeent than
Santana’s — for example, she could not see@ffAlech from her vantage point when Santana
was shot. But, just like Santana, she heard the halligan bar breaghtih® door and saw the
same officers — wearing the same gear, cagryite same weapons and emblazoned with the
same police identification and logos — rush th&dence. Yet, she testified that she did not
know, at that time, that they were law enforeetnofficers who had entetéhe home: “I had no
idea at the moment. It was so fast. hbught maybe it was — we were being robbed or

something, | had no idea.” Refsky Dep. at 107:1-3. She ontgalized that the men were
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police officers once she had been removed from the home and placed into a police car. The
video evidence — which illustrates the speedwimch the officers breached the residence —
reinforces Retkofsky’s testimony. Given thatitesny, it is reasonable to infer that, in the brief
chaos of the encounter, Santana was similarly unsure whether Alech was a law enforcement
officer and not an unlawful home invader. aths, it is reasonable to infer, based on the
evidence presented here, that Santana did tetdnto commit a forcible felony. Because all
reasonable inferences must be drawn in Plaintiff's fasee, Davis451 F.3d at 763doward

550 F. App’x at 750, summary judgment in favortlodé County is precludeah the basis of Fla.

Stat. § 776.085.

Retkofksy’s testimony and the confirmatorydeo evidence distinguish this case from
Whittier. There, the Eleventh Circuit affirmed tgeant of summary judgnmé by the district
court where it had concluded that the subjeatl “committed a forcible felony — aggravated
assault — by raising the firearm and #teming the police officers with it."Whittier, 395 F.
App’x at 651. As the panel explained:

When the police officers, dressed imditional SWAT gear that prominently

displayed “POLICE” on the officers’ chests, entered [plaintiff's] home and

commanded that he get on the ground, [plaintifftead ran through the house

toward his bedroomwhere the officers knew [plaifffi stored his firearms. The

officers then kicked down the doaand entered [plaintiff's] bedroomagain

yelling, “Police!” Even assuming that the officers did not identify themselves

before entering the house and that [thbjact] could not tell that the men were

police officers from their distinctive SWAgarb labeled “POLICE,” [the subject]

certainly knew the men were police offisawhen they screamed “Police!” within

the close confines of [theubject’'s] bedroom. Thug$the subject’s] decision to

nevertheless raise and point his gun atdffieers constituted not an act of self-

defense, as [plaintiff] claims, but ratha forcible felony against the police
officers.

Id. at 651-52 (emphasis added). That isWiiter, the plaintiff and te clearly identified
officers engaged in prolongedencounter, during which the phiff fled to defensive position

in a different room where he kept weapons, anghith the plaintiff, retrieving his weapon after
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first seeing the officers, and after the officeraiagdentified themselves as police, decided to
raise and point his gun at the officers. Bgntrast, here, Retkdfg's testimony creates a
reasonable inference that, given the speed andaifabe four- to six-second encounter (speed
and surprise being part of tivedended effect of the SRT’s &n tactics), Santana did not know
that Alech and the other members of the SRimtavere police officers when he raised and
pointed his gun in their direction and refuseddwer it in compliance with their directives.
Accordingly, the County cannot obtain summpanygment on the basis of Fla. Stat. § 776.985.

D. The County Is Due Summary Judgment orPlaintiff's Wron gful Death Claim
(Count I)

Under Florida law, a wrongful death claim ass[w]hen the deatbf a person is caused
by the wrongful act, negligence, or breach ohtcact or warranty of any person . . . /LAF
STAT. 8§ 768.19. The “wrongful acth Plaintiff’'s claim againsthe County is Alech’s alleged
battery against Santan&ee2d Am. Compl. 11 51-55. In ord&r establish a claim for battery,
the plaintiff must demonstrate that the alleged tortfeasor acted in a manner “intending to cause a
harmful or offensive contact with [another] person. and . . . an offensive contact with [that
other] person . . . directly or indirectly result[ed|City of Miam v. Sanders672 So. 2d 46, 47
(Fla. 3d DCA 1996). “A battery claim for excessiforce is analyzed by focusing upon whether
the amount of force used was reasonable under the circumstaftesihally, “a ‘presumption
of good faith attaches to an offitce use of force in making a lawfakrest’ [such that a] cause of

m

action for excessive force will lie only wreerthe ‘force used is clearly excessive.

2 The consistency of the Court’s rulings on qualified immunity above and Fla. Stat. § 776.085 here
underscores the space between an objective analysis ofdbonable officer's actions and determining intent to
commit a forcible felony, even given the very same séaats. That officer Alech’sise of force was objectively
reasonable where he, knowing Santana was armed, seeatagp&was armed, confrontedith Santana’s aiming the
gun in his direction, and with Santana refusing to comply with his multiple orders to lower his weapon, elischarg
his weapon, does not necessarily mean that Santana hadetd«nown Alech was a podi officer executing a valid
search warrant when Santana threatened Alech with his weapon.
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Ruizdelatorre v. City of Miami Beac008 WL 5381431, at *14 (S.D. Fla. Dec. 22, 2008)
(quotingSanders672 So. 2d at 47).

As determined abovesee supra8 IV.A.3, Alech’s use of force against Santana was
objectively reasonable under the circumstanaesl not clearly excessive. Accordingly,
summary judgment must also be granted tdQbenty on Plaintiff’'s clan for wrongful death by
battery.

E. The County Is Due Summary Judgmenton Plaintiff's Negligence Claim
(Count IV)

Plaintiff claims that the County — vi@spondeat superiowith respect to the supervising
officers on the scene — was negligent in failitng adequately secure the perimeter of the
residence and authorizing the use of the SRT unit in this instance to ultimately forcibly enter the
home to execute the search warrant. He alleges that the negligent “manner in which the SRT
officers broke into and charged into the howas in violation of Mami Dade County Police
policy and procedures.” 2d Am. Compl. { 69.aiftiff claims that that negligence caused
Santana’s fatal injuries.

As established abovesee supra8 IV.A.2.c, exigent circumstances warranted officer
Alech’s forced entry into the residence withdiost announcing a policpresence such that the
forced entry cannot substantiate a Fourth Adment violation. However, Plaintiff's common
law negligence claim turns on a separate analysis.

“The elements of a negligence claim undidorida law are: (1)a legal duty on the
defendant to protect thegphtiff from particular injuries; (2)he defendant’s breach of that duty;

(3) the plaintiff's injury being actually angroximately caused by éhbreach; and (4) the
plaintiff suffering actual han from the injury.” Zivojinovich v. Barner525 F.3d 1059, 1067

(11th Cir. 2008) (citingClay Elec. Coop., Inc. v. Johnsa8i73 So. 2d 1182, 1185 (Fla. 2003)).
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“[T]he enforcement of facially sufficient and validissued arrest warrants are duties that law
enforcement and the governmental entities assatiith them owe to the general public and
not to any individual person.”Eslinger v. Shields91 So. 3d 185, 186 (Fla. 5th DCA 2012)
(quoting Willingham v. City of Orlando929 So.2d 43, 50 (Fla. 5th DCA 2006)). “However,
when an officer acts to enforce the law, Flaridw has consistently recognized that a special
relationship may arise between an officer andravietim when the officer’s conduct creates a
foreseeable zone of risk to a determinate individual or groljabBance v. Dawsyl4 So. 3d
1256, 1259 (Fla. 5th DCA 2009) (citingity of Pinellas Park v. Browr604 So.2d 1222, 1226
(Fla. 1992) (officers conducting high-speed chasemotorist who ran red light had duty to
reasonably safeguard surrounding motoridiglis v. City of St. Petersbyrg60 F.3d 1260,
1263 (11th Cir. 2001) (“[R]eiterating Florida law, when a defendant, including a police officer,
by his or her conduct creates a foreseeable zone of risk, the law imposes a duty owed by the
defendant taall individuals within the zone to actitlv reasonable care.”) (emphasis added);
Kaisner v. Kolh 543 So.2d 732, 734 (Fla. 1989) (officer who detained motorist pursuant to
traffic stop had duty to reasdrig safeguard the well-being tiie detained motoristBrown v.
Miami-Dade Cty,. 837 So.2d 414, 417-18 (Fla. 3d DCA 20Qdhen conducting sting operation

in hotel, police had duty to reasonablyferct safety of innocent bystanderSjty of Miami v.

De La Cruz 784 So.2d 475, 478 (Fla. 3d DCA 2001) (wheringj chase to criminal suspect in
midst of crowded street festival, police had digstyeasonably safeguard surrounding revelers)).
In terms of breaching that duty, “[ijn Florida, aseWhere, negligence is defined as the failure to
observe, for the protection of another’s interesich care and precaution as the circumstances
demand, or the failure to do what a reasonableg prudent person would ordinarily have done

under the circumstancesWitt v. Norfe, Ing. 725 F.2d 1277, 1278 (11th Cir. 1984) (quotation
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omitted); Birge v. Charron 107 So. 3d 350, 361 (Fla. 2012) (“Undéorida law, negligence is

the failure to use reasonaldare under the circumstancesagcordWallace v. Dean3 So. 3d

1035, 1041 n.9 (Fla. 2009) (“After a gamenental policy or program has been adopted, it cannot
be carried out with operational impunity and in a manner with total disregard to the injuries that
it may inflict upon Floridians.”).

Here, Plaintiff adequately states the &mee of a special relationship based upon the
officers’ creation of a foreseeal#ene of risk tahe occupants of Sants residence at the time
of the execution of the search warrant. As stioh operative question on summary judgment is
whether the County has establislied absence of any factual isageto its vicarious breach of
that duty. More specificallytp succeed on summary judgment, the County must establish based
on undisputed fact that its authorization and ogplent of the SRT team to effect the search
warrant on the Property did not breach their dutgavwo those within the residence, including
Santana — that it was reasonableler the circumstances. Irhet words, the question is not
simply whether the SRT unit executed the searairant non-negligently, but whether use of the
SRT unit — as Defendants state, ‘&ite tactical unit within the police department that is utilized
for, among other things, the executiorhajh risk search warrantdemphasis added) — and the
tactics they employ was non-negligent (for epéan proportionate to the threat faced and
circumstances present) in the first place.

The undisputed evidence demonstrates ttatSRT's commander first determined that
the prospective search warrant for thegerty met the criteria for SRT involvemdrgforethe
confidential informant advised detective Cortkat the subject at the Property was armed, and
consequenthbefore detective Correa relayetiat information to anyaninvolved in planning

execution of the search warrant. Detective Correa submitted a request for SRT assistance after
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the first controlled purchase but before thecond controlled purcha. The confidential
informant mentioned Santana being armed onlynduhe second controlled purchase. Sergeant
Smith testified that the primareason for determining that SRT involvement was justified was
police knowledge that the subject was armetWell, obviously, criteria one was that this
individual was known to be armeehd carry a weapon on him. . . .this particular case, we had
information that he was armed, or he is oftemed. So, that alone values that parameter.”
Smith Dep. Tr. at 13:4-14:17. But detective @ardid not provide Smithr anyone else with
that information untilafter the decision to involve the SRT wakeady made. This set of facts
gives the Court pause. It appedénat the County, through its p@iéorce, determined to use its
elite, militarized, special response unit to effect a search warrant on what they describe as a well-
functioning but low-level marijuana dispemgain a middle-income neighborhood without
pointing to any specificsason — exigency, danger, etc. — to do so.

That said, by the time the police acted tfe@ the search warrant after the second
controlled purchase, after the SRT team leaders devised a tactical plan, after the multiple drive-
bys and after the pre-executitwiefing — all personnel involvedad been informed that the
subject inside the property, which wasrgioperated as a “candy store” drug operation, was
known to carry a gun on or near his person dirakks. Therefore, the ultimate determination to
deploy the SRT team and utilize the specifiditacemployed to execute the search warrant was
made with the police fully infaned about the danger the adnsubject inside the Property
presented to them and anyone else invohi2efendants have submitted uniform testimony from
the SRT commander and the SRT team leader, bhasvirom other offices involved, justifying
the tactics deployed by the SRT tegiwen the conditions present herernter alia, a subject

known to be armed at all times, a known drugragion, a high-volume of customers generating
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significant foot traffic, and theonfiguration of the residenceseeSmith Dep. Tr. at 40:16-41:2
(operation complied and was corteigt with standard operatingqmedures); 66:68:6 (subject
was armed with handgun on person); 69:4-20nlyastore” drug operation means significant
foot traffic); 70:11-72:7 (subjeatas armed at all times); 94:14-96:8 (purpose of specific tactics
employed was to gain quick control and “diminish risk of harm”); 124:24-125:23 (danger inside
residence — armed suspect — justified speed of entry); 127:8-17 (armed subject and multiple
window views from residence increased risk); BGF: [62-18] (Herrera Deplr. Vol. I) at 16:4-
19:1, 20:1-23 (purpose of speed and stealth taiticentain threat); EE No. [62-19] (Herrera
Dep. Tr. Vol. 1) at 53:25-54:14 (all drug warrarase effectively high risk); Correa Dep. Tr. at
24:20-25:12 (informed all policgersonnel involved about arthesubject). Plaintiff has
presented no contradictory evidence on this issue whatsoever in briefing the instant Motion.
Rather, Plaintiff concedes that if exigent amtstances warranted the SRT unit’s forced entry
into the residence without first announcing thaiesence, a reasonable jury could not find the
County negligent.SeeECF No. [60] (Plaintiffs “Response”) at 20-21.

Based on the uncontroverted evidence heee(Cihunty’s method of executing the search
warrant was reasonable; the Coudity not breach its duty to protect those in the zone of danger

created by that execution. The County is siuemary judgment on this count as well.
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V. CONCLUSION
For the foregoing reasons, it is herédbRDERED AND ADJUDGED that Defendants’
Motion for Summary Judgnmé, ECF No. [52] iSSRANTED.
The Clerk of Court is directed ©OLOSE this case. Any pending motions &&NIED
as moot Any impending deadlines aif&ERMINATED .

DONE and ORDERED in Miami, Florida, this 28th day of August, 2015.

BETH BLOOM
UNITED STATES DISTRICT JUDGE

Copies to:
Counsel of Record
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