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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
CASE NO. 14-21077-CIV-BLOOM/VALLE

ARCH SPECIALTY INSURANCE COMPANY,

Plaintiff,
V.

JOSEPH MAYA, d/b/aLA BODEGUITA,
And JORGE OQUENDO,

Defendants.
/

ORDER GRANTING SUMMARY JUDGMENT

THIS CAUSE is before the Court on Plaintiff’Motion for Summary Judgment, ECF
No. [68]. The Court is fully advised after carefelview of the Motion, the parties’ briefs, the
record, and the applicable ldw.

l. Background

Plaintiff filed this action on March 24, 2014, seek declaratory relief that the claims
asserted in another lawsuit between Defendanssn@ifrom a physical assH, are subject to the
Assault and Battery Coverage Form of theumance policy between dhtiff and Defendant
Joseph Maya d/b/a La Bodeguita (“La Bodeditaln the other lawsuit, Defendant Jorge
Oquendo sued La Bodeguita for negligent hiring and retention, vicdradikty, assault and
battery, and punitive damages after Defentddorge Oquendo, “without provocation, was
physically attacked by sersd agents and/or servants andéonployees of [La Bodeguita], who
served as security guards anddouncers.” ECF No. [1-2] at 5.

The insurance policy between Plaintifich Defendant provides coverage for, among

other things, “Bodily Injury and Property Damagability.” ECF No. [76] at 26. Referred to

! Defendant Joseph Maya d/b/a La Bodeguitef4itesi to make an appearance in this case.
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as “Coverage A,” the insurance agreemepntains two sectionspne titled “Insuring
Agreement,” and the other titled “ExclusiondJhder the section “Insuring Agreement,” the
policy provides that Plaintiff “will pay those sums that the Insured becomes legally obligated to
pay as damages because of ‘bodijury’ or ‘property damage’ tovhich this insurance applies. .

. . The amount we will pay for damages is limited as described in Section Il — Limits of
Insurance.”Id. The policy indicates the limit of insuranéor personal and adiesing injury is
$1,000,000.See idat 7.

The policy also contains a niser of endorsements, onewhich is titled “Assault and
Battery Coverage” (the “Endorsement’ld. at 34. The Endorsement provides a $100,000 limit
for “all . . . damages because of ‘bodily injury’ or ‘property damage’ and medical expenses
attendant thereto, arisirgut of ‘assault and/or battery’ as trhessult of all occurrences’; and/or
damages because of all ‘personal injury’ arisiog of ‘assault and/or battery’ sustained during
the policy period.”ld. The endorsement also defrf@assault and/or battery” as:

1. any actual or threatened assault or battery whether caused by or at the instigation or
direction of any insured, his “emplegs”, patrons or any other person;

2. the failure of any insured or anyone elsevidiom any insured ikgally responsible
to prevent or suppress assault or battery; or

3. the negligent: a. employment; b. investigatia. supervisiond. training; or e.
retention of a person for whom any insuisdor ever was legally responsible and
whose conduct is described by 1. or 2. above.

Id. at 35.
. Legal Standard
A party may obtain summary judgment “if the movant shows that there is no genuine

dispute as to any material faamtd the movant is entitled to jutig@nt as a matter of law.” Fed. R.

Civ. P. 56(a). The parties may support theirifpmss by citation to the record, including inter
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alia, depositions, documents, affidavits, or deafions. Fed. R. Civ. P. 56(c). An issue is
genuine if “a reasonable triesf fact could return judgnm for the non-moving party.”
Miccosukee Tribe of Indians of Fla. v. United States6 F.3d 1235, 1243 (11th Cir. 2008)
(quoting Anderson v. Liberty Lobby, Inc177 U.S. 242, 247-48 (1986)). A fact is material if it
“might affect the outcome dhe suit under thgoverning law.”ld. (quotingAnderson477 U.S.

at 247-48). The Court views thacts in the light most favorébto the non-moving party and
draws all reasonable inferaagcin the party’s favoiSee Davis v. Williamsi51 F.3d 759, 763
(11th Cir. 2006). “The mere existence of a st of evidence in support of the plaintiff's
position will be insufficient; tare must be evidence on which a jury could reasonably find for
the plaintiff.” Anderson477 U.S. at 252. Further, the Court does not weigh conflicting evidence.
See Skop v. City of Atlanta, G485 F.3d 1130, 1140 (11th Cir. 200@u6éting Carlin Comm’n,

Inc. v. S. Bell Tel. & Tel. Cp802 F.2d 1352, 1356 (11th Cir. 1986)).

The moving party shouldersehnitial burden of showing ¢habsence of a genuine issue
of material fact.Shiver v. Chertoff549 F.3d 1342, 1343 (11th CR#008). Once this burden is
satisfied, “the nonmoving party ‘must do more tisanply show that theris some metaphysical
doubt as to the nterial facts.” Ray v. Equifax Info. Servs., L.L,B27 F. App’x 819, 825 (11th
Cir. 2009) (quotingviatsushita Elec. Indus. Co., Ltd. v. Zenith Radio Cotfg5 U.S. 574, 586
(1986)). Instead, “the non-mag party ‘must make a sufficiershowing on each essential
element of the case for which he has the burden of prddf.(uotingCelotex Corp. v. Catrett
477 U.S. 317, 322 (1986)). Accordingly, thenmmoving party must produce evidence, going
beyond the pleadings, and by its own affidavits, or by depositions, answers to interrogatories,
and admissions on file, designatingesific facts to suggest thatraasonable jury could find in

the non-moving party’s favoShiver 549 F.3d at 1343. Even “whetiee parties agree on the
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basic facts, but disagree abdbe factual inferences that should be drawn from those facts,”
summary judgment may be inappropriadi€arrior Tombigbee Transp. Co., Inc. v. M/V Nan
Fung 695 F.2d 1294, 1296 (11th Cir. 1983).
IIl.  Discussion
a. Theinclusion of the policy in therecord

Defendant Jorge Oquendo’s response fazusa Plaintiff's failwe to properly
authenticate the insurance pgliat issue in this case in itsotion for sumrary judgment. See
ECF No. [72] at 7 (citing FedR. Civ. P. 56(c)(4) and cases) Defendant Jorge Oquendo
explains that “it is unknown wheth®laintiff’'s declarations page iacorrect or the versions of
Plaintiff's insurance poli@s supplied by Plaintiff in this case are incorread’ at 8, and thus,
Plaintiff has failed to meet itlsurden. Because Plaintiff has ®ncorrected this authentication
issue,seeECF No. [76], the Court decks to deny Plaintiff's motion on this basis and proceeds
to the merits—which Defendant Jor@guendo’s response does not address.

b. TheAssault & Battery endor sement

Subject matter jurisdiction in this casebiased on diversity of citizenship, 28 U.S.C. §
1332, and Florida law, accordingly, goverBge State Farm Fire & Cas. Co. v. Steinb&93
F.3d 1226, 1230 (11th Cir. 2004). “In insurance cage cases under Florida law, courts look at
the insurance policy as a whole and give eyeoyision its full meaning and operative effect.”
Id. (internal quotation marks omitted)Under Florida law, courtsxamine insurance policies by
starting with “the plain language of tipelicy, as bargained for by the partiedd. (citing Auto-
Owners Ins. Co. v. Andersoii56 So. 2d 29, 34 (Fla. 2000)JP]rinciples governing the
construction of insurance contracts dictate Waén construing an insurance policy to determine

coverage the pertinent provisions should be neguhri materia” U.S. Fire Ins. Co. v. J.S.U.B,,
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Inc., 979 So. 2d 871, 877 (Fla. 2007). Unambigupo$cy language controls, but if the
language is “susceptible to more than oneaealle interpretation, on@oviding coverage and
the other limiting coverage, ¢hinsurance policy is consigsl ‘ambiguous,” and must be
‘interpreted liberally in favoof the insured and strictly aget the drafter Wwo prepared the
policy.” Id. The insurer bears the burden of prmaithat a provision of a policy limits
coverage.SeeU.S. Concrete Pipe Co. v. Bou#B7 So. 2d 1061, 1065 (Fla. 1983).

Florida law recognizes that the term “amg out of” is unambiguous and should be
interpreted broadly.See Taurus Holdings, Inc. v. U.S. Fid. & Guar. (313 So. 2d 528, 539
(Fla. 2005). “The termarising out of’ is broader in mearg than the term ‘caused by’ and
means ‘originating from,” ‘having itsrigin in,” ‘growing out of,” ‘flowing from,’” ‘incident to’ or
‘having a connection with.”ld. (citations omitted). “This requires more than a mere
coincidence between the conduct..and the injury. It requise‘some causal connection, or
relationship.” But it does naequire proximate causeld. at 539-40 (citations omitted).

Here, Defendant Jorge Oquendo’s lawsuit agdiasBodeguita sound in assault, battery,
and negligence, which occurrexs a result of a physt attack by “secity guards and/or
bouncers” of La BodequitaSeeECF No. [1-2] at 5. The claims for assault and battery clearly
fall within the purview othe policy’s Endorsement.

The negligence claims do as weBee Century Sur. Co. v. Seductions, L&@ F. Supp.
2d 1273, 1277-78 (S.D. Fla. 2009). The courBeductionsvas presented with cross-motions
for summary judgment in a case brought by asuier for declaratory relief regarding an
underlying negligence action between a nightclnd a patron who was allegedly attacked and
beaten by the nightclub’s security personnel. The insurance company sought to apply an

endorsement which limited coverage under tHepdo $25,000 for any claim “arising from” an
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assault and battery. Grantimummary judgment as to tha&pplicability of the policy’s
endorsement, the court held that “in the specifintext of assault and tbary exclusions, other
Florida courts have addressedstissue and held that relatedgligence claims “arose from” the
assault and batteryld. at 1277 (citingPerrine Food Retailers, In@. Odyssey Re (London) Ltd.
721 So. 2d 402, 404 (Fla. 3d DCA 1998)iami Beach Ent., Inc. v. First Oak Brook Corp.
Syndicate 682 So. 2d 161, 162 (Fla. 3d DCA 199B)jtamco Underwriter’s, Inc. v. Zuma
Corp, 576 So. 2d 965, 965 (Fla. 5th DCA 1991)).

Here, as inSeductionsthe policy’s Endorsement api¢o the underlying negligence
claims because they arose out of an asseudtbattery. Cf. Colony Ins. Co. v. Barne&89 F.
App’x 941, 943 (11th Cir. 2006) (applying Floaidlaw, holding that assault and battery
exclusion does not apply where negligence actagainst nightclub wdre other patrons of
nightclub fired guns in parkintpt because assault and batteequires intent, and underlying
complaint did not specify whethelhaoter intended to threatentat anyone). Thus, because the
Endorsement applies to all of the claims time underlying complaint, Defendant Jorge
Oquendo’s claims as asserted against La Batieds subject to theapplicable terms and
provisions of the Endorsement. A grant of summadgment in favor of Plaintiff is warranted.

V.  Conclusion
For these reasons, it@GRDERED AND ADJUDGED as follows:
1. Plaintiff's Motion for Summary JudgmenECF No. [68], is GRANTED,;

2. TheCLERK shallCL OSE this case.
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DONE AND ORDERED in Ft. Lauderdale, Florida, this 4th day of May, 2015.

BETH BLOOM
UNITED STATESDISTRICT JUDGE

CC: counsel of record



