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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case N0.14-CV-21599-B. OOM/VALLE
EILEEN KROPF,
Plaintiff,
V.
CELEBRITY CRUISES, INC.,

Defendant.

ORDER

THIS MATTER is before the Court on Defendant Celebrity Cruises, Inc.’s Motion to
Preclude Attendance of Plaintiff's Counsel and Videographer at Indepeeéeical Examination
(“Motion”) (ECF No. 24), which has been referred to the undersigned byedJStates Distric
Judge Beth Bloom.See (ECF No. 21). The Court has reviewed Defendant’s Motion, Plaintiff’s
Response (ECF No. 26), and Defendant’s Reply (ECF NpaB@d is otherwiséuly advised in the
premises.

For the reasons set forth below, the Court finds that Defendant has shown good cause for
Courtordered medical examination of Plaintiff's allegeguries under Federal Rule of Civil
Procedure 35, but that Plaintiff has not shown good causyahird-parties to attendr record
the medical examinationTherefore Defendant’s Motion i$SRANTED.

. BACKGROUND

This case concerns Plaintiffallegedslip-andfall aboard Defendant’s cruise shign her
one<count Complaint, Plaintiff allege$A s a result oflefendant'snegligence in allowing this tile to

remain in a wet andippery condition, the Plaintiff slipped and fell on the tile thereby injuring her
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hip and required revision surgery of a prior hip replacement. This in turn has lednanpaet,
debilitating and significannjuries.” (ECF No. 1 { 10).

On October 14, 2014, Defendant’s counsel emailed Plaintiff's counsel a Notice of Rule 35
Compulsory Medical Evaluation See (ECF Nos. 241 and 242). The notice advised that
Defendanintended to have Plaintiff undergoreedical examinatioby Defendant’s medical expert,

Dr. Marc Ulmas onDecember 1, 2014 at 4:00p.at.a specifiedlocationin Miami Beach, Florida.

See (ECF No. 241). The Notice also explained that the “examination is being conducted for the
purpose of determining the exact nature and extent of the Plaintiff's injuréasy,iind disabilities,
resulting from her alleged illness or injury caused by the Defend&ht.”

On November 14, 2014Plaintiff's counsel responded to Defendant’s emadvisingthat
“we intend b send a videographer to videotape your defense medical examination of our client.”
(ECF No. 242). Five days laterDefendant filed the instant Motion opposing the request.

II. DISCUSSION

In its Motion, Defendant asks the Court to preclude Plaintiff's counsehamdeographer
from attendingPlaintiff's medical examinatioby Defendant’'s medical expertee (ECF No. 24).

As grounds, Defendant firargues that the parties “effectively stipulated” to a medical examination
of Plaintiff by Defendant'smedical experuunder Federal Rule of Civil Procedure 3%d. at 1.
Defendant nextontends that Plaintiff cannot show goaisefor her lawyer ora videographer to
attend the medical examinatiofd. at 3-4. Defendanfurther posits that the presence of Plaintiff's
counsel and a videographer at the medical examination would be unwieltenpatic, and
unnecessaryld. at6.

In responsePlaintiff disputes that she stipulated to a medical examinatierely “by her
counsel’'s cooperation in disclosing to defense counsel when she and her couaselaNable.”

(ECF No. 26 at 2) Plaintiff further arguesthat Defendanthas neither filed a motion foa
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compulsory medical examination under Rulen®b shown good cause for an order compelling one.
Id. at 1-3. Plaintiff alsoclaims that Defendant failed toticulatea reasonable scope and manner of
the medical examinationld. at 3. lastly, Plaintiff claimsthat she has the right to haleth her
lawyer and a videographer attend her medical examinaijobefendant’'s medical expeunder
Florida law. Id. at 4.
A. Plaintiff agreed to a Rule 35 nedical examination.

At the outsetwhile the Court appreciates Plaintiff’'s argument that Defendahhot move
for a Courtordered medical examination under Rule'38e Courtagrees with Defendant that
Plaintiff stipulatedto amedical examinatioby Defendant’s medical experT.o be sure, Defendant
gave Plaintiff notice of the medical examinatian October 14, 2014most seven full weeks
before the datef the scheduled December 1, 20f#edical examination.Nothing in the record,
moreover, suggests that Plaintiff or her counsel objected to Defendatite of the medical
examination Insteadthe recordevidenceshows that Plaintiff waited until November 14, 2614
approximately one month afteeceivingthe notice andabouttwo weeks before the date of the
scheduledexaminatior—to inform Defendantiia emailthat she intended to bring a videograptoer
hermedical examination Although Plaintiff’'s counsel’s email did not explicitly state that Plaintiff
“agreed” or “stipulated” to the adical examinationt clearlyimplied that shewvould appear fothe
medical examination at the time and place noticed by Defendant. Under thesestainuas, the
Court finds that Plaintiffagreedto the medical examinatioby Defendant’s medical expert on

December 1, 2014.

! In any eventin resolving this dispute between the parties, the Court construes Defendaitis Mot
as one to compel a medical examination under RuleS3&Evans v. Noble Drilling Corp., No. G
06599, 2007 WL 2818001, at *2 (S.Dex. Sept. 25, 2007) (“Rule 35(a generally construed
liberally in fava of granting discovery.”) (citation omitted). In the instant case, such a cdisiruc
is in the interest of justice, considering that Plaing8idesout-ofstate andalreadyplansto be in
South Florida on the day of tkeheduled medical examination.

3



B. Defendant has shown good cause for Rule 35 medical examination.

Under Federal Rule of Civil Procedure(8)the Court may order a partyvhose mental or
physical condition . .is in controversy to submit to a physical or mental examination by a suitably
licensedor certified examinér upon a showing of good causd~ed. R. Civ. P. 35(a)(4(R).
According to the Supreme Courfa} plaintiff in anegligence action who asserts mental or physical
injury . . . places that mental or physical injury clearly in controversy and provigeddafendant
with good cause for an examination to determine the existence and extent of sttel agsey”?
Schlagenhauf v. Holder, 379 U.S. 104, 119 (1964).

Here, Plaintiff alleges thatAs a result of defendant’s negligence in allowing this tile to
remain in a wet and slippery condition, the Plaintiff slipped and fell on the tildotham@iring her
hip and required revision surgery of a prior hip replacement. This in turn has pedntanent,
debilitating and significaninjuries.” (ECF No. 1  10)see also id. f 20 (alleging that Plaintiff
suffered “bodily injury, possible aggravation of preexisting conditions, pain, suffemental
anguish, loss of enjoyment of life, physical impairment and disability, income®iescarring,
[and] disfigurement on a permanent basis”). The Cduws finds that Plaintiffs mental and
physical healthis in controversy and, therefore, good cause existsaafGourt-ordered medical
examinationuncer Rule 35 See Calderon v. Reederei Claus-Peter Offen GMBH & Co., 258 F.R.D.
523, 52930 (S.D. Fla. 2009) (Seltzer, Mag. J.) (finding good calssea Rule 35 medical

examination where Plaintiff alleged that Defendants’ negligence caused rsost@in“serious

personal injuries” and sought damages for those injuries). The Court furthethirhd@efendant’s

2 While Plaintiff argues that Defendant does meedto conduct its own medical examination
because Plaintiff's medical records awarious discovery tools are available to Defendasge
(ECF No. 26 at 2)the Court rejects Plaintiff's argumen€ompulsory medical examinations “are
often necessary, even when the plaintiff's medical records are available, becaeiswaHhexv, if
any, acceptable substitutes for a personal physical examinatieuméz v. Wal-Mart SoresE., LP,
No. 1:12€V-0259-WSD, 2013 WL 123566, at *7 (N.D. Ga. Jan. 9, 2013) (citation omitted).
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proposed scope and manner of the medical examination is reasonable in lighttdf' ®&lieged
injuries in this case.

C. Plaintiff may not bring a videographer or any other third -parties to her
medical examinationby Defendant’s medical expert

Rule 35 is silent as to who may attend a Goudered “mental or physal” examination.
See Fed. R. Civ. P. 35The answer to it question, therefore, is left to teurt’s discretion. See,

e.g., Calderon, 258 F.R.D. at 526.

“Most courts analyze a request for a recording device the same way theyeewdletiter to
permit the presence of an attorney at a Rule 35 . . . [medigathination.” Lerer v. Ferno-
Washington, Inc., No. 0681031, 2007 WL 351318@t *1 (S.D. Fla. Nov. 14, 2007{Rosenbaum,
Mag. J.)(internal quotation marks and citations omitted). doing so, “courts have found that the
party seeking to have the observer or recording device preseattheaburden of demonstrating
‘good causefor the request under Rule 26(b) . , as the presence of a third party is not typically
necessary or proper.rd. (citation omitted). “Indeed, courts have held that the presence of a third
party or recording device subvert[s] the purpose of Rule 35, which is to put bqifaithteéf and
defendant on an equal footing with regard to evaluating the planfifiedical] status. Id.
(internal quotation marks and citations omitted). In other words, bepausanal injuryplaintiffs
are generally able to be examined by phgsis of theirown choosingn the absence atcording
devices,those same plaintiffs should not be allowed to record Guddred medical examinatisn
by defense medical expertnless they can show thapecialconditions are present which call for
a potective order tailored to the specific problems presentéd.’(internal quotation marks and
citations omitted).Put simply, what is good for the goose is good for the gander.

Here, Plaintiff has noshowngood cause for the presence afydhird partes or recording

devices at her medical examination by Defendant’'s medical exWfiile the Couris aware of the



general concem aboutthe potential bias of @efenseselected physiciaonducting Plaintiff's
medical examination, Plaintiff @8 not propounded any evidensaggesting that Defendant’'s
medical expert, Dr. Ulmas, will not “make a fair examinationd. at *2 (citation omitted).

The Court, therefore, finds that no good cause or special conditions exist to warrant
disturbing the “level playing field” intended to be established by Rulé 3%e id. (denying
plaintiff's motion to videotapelefendant’s Rule 35 medical examination becawsgood cause or
special conditionexisted) see also Osgood v. Disc. Auto Parts, LLC, No. 3:13-CV-1364-J-34,
2014 WL 212323, at *@ (M.D. Fla. Jan. 21, 2014(prohibiting third-parties from attending or
videotaping defendant's Rule 3®edical examination because no special circumstsneere
apparent Funez v. Wal-Mart Sores E., LP, No. 1:12CV-0259WSD, 2013 WL 123566, at *8
(N.D. Ga. Jan. 9, 2013denying plaintiff's request to have her attorney attend and videotape
defendant’s Rule 35 medical examination because plaintiff did show that such special
conditions were necessarylantel, 2009 WL 3247225 at *1 (denying plaintiff's motion for a
protective order to allow her lawyer to attend and videotape defendant’s Rule @&alme
examinationin light of the “majority view” amongst federal court3pmlinson v. Landers, No. 07-
CV-1180JTEM, 2009 WL 2496531, at *1 (M.D. Fla. Aug. 12, 20@8enying plaintiff’'s motion to
permit a videographer to attend defendant’s Rulen88icalexaminationbecause plaintiff did not

offer any evidence that defendantisctor would not conduct a fair examination).

3 While Plaintiff cites Florida state case law permitting the presence of an attorney and videographer
at a Courordered medicatxaminationsee (ECF No. 26 at 4) (citiné’rince v. Mallari, 36 So. 3d

128 (Fla. 5th DCA 2010) and.S. Sec. Ins. Co. v. Cimino, 754 So. 2d 697 (Fla. 20Q0}s shown
above, “[t]here is substantial case law within the Federal Courts that expedsiges third parties

and any recording devices from a Rule 35 physical or mental examinafidantel v. Carnival

Corp., No. 09CV-20042, 2009 WL 3247225, at *1 (S.D. Fla. Oct. 9, 2009) (King, J.) (citations
omitted).



[ll. CONCLUSION

Accordingly, it is hereb RDERED AND ADJUDED as follows:

(1) Defendant’s Motion to Preclude Attendance of Plaintiffs Counsel and Videographe
Independent Medical Examination (ECF No. 246RANTED.

(2) Plantiff shall appear for a medical examination Monday, December 1, 2014 at
4:00p.m. at 4302 Alton Road, Suite 950, Miami Beach, Florida, 33140 The
examiration will be performed bipr. Marc Ulmas.

(3) The scope of the medical examination shallitvéted to investigating theause, nature,
and extent of Plaintiff's injuries allegedly caused by her-atigfall on Defendant’'s
cruise ship, andscertainingPlaintiff’'s medical history and current medical condition.

(4) No thirdparties shalattendthe medical examination.

(5) Plaintiff shallnot videotaper otherwise record the medical examination.

DONE AND ORDERED in Chambersit Fort Lauderdale, Floridan November25, 2014.

v L Vaca

ALICIA O. VALLE
UNITED STATESMAGISTRATE JUDGE

Copies furnished to:
United States District Judd&eth Bloom
All Counsel of Record



