
UNITED STATES DISTRICT COURT FOR THE

SOUTHERN DISTRICT OF FLORIDA

M iami Division

Case Num ber: 14-22651-CIV-M ORENO

ADRIENNE BOW M AN,

Plaintiff,

VS.

G.F.C.H. ENTERPRISES, lNC., a Florida for

protit corporation,

Defendant.

ORDER GRANTING M OTION TO DISM ISS W ITHOUT PREJUDICE

Plaintiff Adrierme Bowman filed a lawsuit against Defendant G.F.C.H. Enterprises, lnc.,

owner, operator and lessor of a shopping center in M iami-Dade County, alleging violations of the

Americans with Disabilities Act (ADA),42 U.S.C. j 1218 1 c/uçcçandthe FloridaAccessibility Code

(FAC). Plaintiff seeks a declaratory judgment that Defendant is in violation of the ADA and an

injunction directing Defendant to bring its facilities into full compliance with the appropriate ADA

and FAC regulations.

For the reasons provided below, the Court finds that Defendant's M otion to Dismiss is

granted pursuant to Fed. R. Civ.P. 12(b)(1) due to lack of standing under Article II1 of the

Constitution. This action is dismissed without prejudice. Plaintiff is granted leave to amend the

Sacomplaint
, consistent with this Order, by no later than . 2014.

1. Discussion

Plaintiff, a resident of Broward County, is an am putee who m ust use a wheelchair and çdhas

difficulty operating m echanism s that require tight grasping, pinching, or twisting of the wrist.'' On
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February 28, 2014, Plaintiff visited Defendant's commercial property, a small strip mall located in

Miami-Dade County. Defendant owns, operates and leases the commercial property. During that

visit, Plaintiff also visited M iller's Cafeteria, owned by one of Defendant's tenants. Plaintiff alleges

she encountered certain architectural boundaries at the subject properties, including, inter alia, an

insufficient number of disabled parking spaces and access aisles, inaccessible routes connecting the

parking spots with the entrance of the property, and various deficiencies in the Miller's Cafeteria

restrooms. She alleges that, as a result of these boundaries and Defendant's failure to implement

proper policies and procedures required under the ADA, she was injured and discriminated against.

Plaintiff further alleges she ttdesires to, and would re-visit'' the subjectproperties, butremains

unable to do so as long as the baniers remain and the Defendant does not implement the proper

policies and procedures. Lastly, while Plaintiff does not enumerate the mileage between her

residence and the subject property, Defendant has alleged, and Plaintiff in her response does not

refute, a distance of roughly 25 to 30 miles.

Defendant moves to dismiss the complaint, arguing that Plaintiff lacks standing to bring a

cause of action under Title 111 of the ADA, has failed to state a cause of action under the ADA, and

has failed tojoin indispensable parties, in this case the commercial tenants. Because the Court finds

Plaintiff lacks Article l11 standing, it will not address the second and third arguments.

II. Legal Standard

l'Standipg is a thzeshold jurisdictional question which must be addressed prior to and

independent of the merits of the parties' claims.'' U.S. Const., Art. 111, j 2, cl.1; f ujan v. Defenders

ofWildlfe, 504 U.S. 555, 560-61 (1992). Further, Slstanding must be determined as of the time at

which the plaintiff s complaint is filed.'' Focus on the Family v. Pinella Suncoast TransitAuthoritys



344 F.3d 1263, 1275 (1 1th Cir. 2003).

Standing requires the following three elements: (1) the plaintiff must have suffered a

'tconcrete and particularized'' and tsactual or imminent'' injurpin-fact of a legally protected interest;

(2) there must be a causal connection between the plaintiff s injury and the defendant's conduct; and

(3) it must be likely that the injury will be redressed by a favorable decision. 1d. W ith respect to the

tirst element, because Plaintiff is suing Defendant for injunctive relief, he must also allege ç$a real

and immediate - as opposed to a merely conjectural or hypothetical - threat of future injury.''

Wooden v. Board ofRegents ofuniversity Sys. ofGeo., 247 F.3d 1262, 1284 (1 1th Cir. 2010). In

ADA cases, the plaintiff must allege ûta concrete and realistic plan of when he would visit'' the public

accommodation again. Houston v. Marodsupermarkets, Inc. , 733 F.3d 1323, 1340 (1 1th Cir. 2001);

see also Wooden, 247 F.3d at 1284 (the plaintiff çfmust show a sufficient likelihood that he will be

affected by the allegedly unlawful conduct in the f'uture.''l; City ofL os Angeles v. Lyons, 461 U.S.

95, 1 18 n.8 (1993) (içlt is the reality of the thrtat of repeated injury that is relevant to the standing

inquiry, not the plaintiff s subjective apprehensions.').

Plaintiff bears the burden of establishing his standing to sue Defendant for injunctive relief.

Bochese v. Ftlwn ofponce lnlet, 405 F.3d 964, 976 (1 1th Cir. 2005). If the Plaintiff fails to meet this

burden, the Court lacksjurisdiction. Miccosukee Tribe oflndians ofFlorida v. Florida State Athletic

Com 'n, 226 F.3d 1226, 1230 (1 1th Cir. 2000). Article 11I's standing requirements apply equally to

ADA cases. Norkunas v. Seahorse NB, LL C, 444 Fed. Appx. 412, 415 (1 1th Cir. 201 1).

Challenges to Article lIl standing may attackjurisdiction facially or factually. Morrison v.

Wvlwly Corp., 323 F.3d 920, 924 n.5 (1 1th Cir. 2003). Where the jurisdictional attack is based on

the face of the pleadings, the Court looks to the four corners of the complaint, and the allegations



in the plaintifps complaint are taken as true for purposes of the motion to dismiss. Lawrence v.

Dunbar, 919 F.2d 1525, 1529 (1 1th Cir. 1990).

111. Analysis

The Court finds Plaintiff lacks Article llI standing.Plaintiff has failed to satisfy the first

element of standing where she has insufficiently alleged a t'real and immediate . . . threat of future

injury,'' Wooden, 247 F.3d at 1284, and has failed to meet her burden of demonstrating the requisite

itconcrete and realistic plan'' to return to the subject properties. E.g., Houston, 733 F.3d at 1340. To

assess the threat of future ADA violations in the context of standing, the Eleventh Circuit employs

a tktotality of circumstances'' test, and has looked to the following factors: (a) proximity of the public

accommodation to plaintiff s home; (b) plaintiff s past patronage of defendant's accommodation;

(c) the definiteness of plaintiff s plan to return to defendant's accommodation; and (d) the frequency

of plaintiff's travel near defendant's accommodation. Id at 1337.

W ith respect to the proximity factor, the Court does not find that a distance of 25 to 30 miles,

by itself, demonstrates Plaintiff s inability to allege a future violation. However, when considered

in conjunction with the remaining factors, Plaintiff has failed to provide any support for the bare

assertion that she would return to the subject properties. First, with respect to the dipast patronage''

and Slfrequency of travel'' factors, the sole instance Plaintiff has visited the subject properties is the

underlying Febnzary 28, 2014 visit. Plaintiff does not allege to have visited the properties before the

underlying visit, between the time of the visit and when she filed the complaint, or since she filed

the complaint. Simply put, there is no personal history of use of the subject facilities other than the

lone, underlying visit. See Access Now, lnc. v. South Florida Stadium Corp., 161 F. Supp. 2d 1357,

1364-65 (S.D. Fla. 2001) (finding personal history of use of facility and residence in the area
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supported Article IIl standing). Nor does Plaintiff allege any connection to the properties, such as

friends or family located nearby.

Plaintifps factual allegations demonstrate isolated and therefore infrequent contact with the

subject properties, and a complete lack of connection to the subject properties. For these reasons

alone, Courts have dismissed cases for lack of standing. See, e.g., L amb v. Charlotte Ct?/zn/y, 429

F. Supp. 2d 1302, 1309-1 1 (M.D. Fla. 2006) (tinding infrequentcontactwithpropehy, failingtovisit

property since filing complaint, and no cormection to the property warranted finding of no standing);

Gomez v. Dade C/lfn/.p Federal Credit Union, 2014 W L 1217965, at *4 (S.D. Fla. Mar. 24, 2014)

(plaintiff lacked standing where, inter alia, there was no factual support for contention that the

subject facilitywas convenientli#tuea/ewn/zv. Markopoulos, 254 F. Supp. 2d 1250, 1253-54 (M.D.

Fla. 2003) (plaintiff lacked standing where, in part, plaintiff s travel to the area was fsirregular,

occasional, and infrequenf').

Lastly, Plaintiff has no ltconcrete and realistic'' plan to return to the subject properties.

Plaintiff has instead made the conclusory allegation that she tçdesires to, and would re-visit'' the

subject properties Stto avail herself of the goods, senices, facilities, privileges, advantages and/or

accommodations'' and to assure dfcompliance with the ADAg.)'' See Compl. at !! 1 1, 13. Indeed,

Plaintiff concedes in her response to the M otion to Dismiss that these paragraphs demonstrate a

'fclear desire to return.'' Plf. Resp. at 5-6. The Court does not agree. Plaintiff professes a nonspecific

and entirely unsupported desire to return,l and her tsfuture travel plans arejust Ssome day' intentions

and lack any description of concrete plans or anything more defnite'' than that she (Cdesires to, and

' Plaintiff even fails to allege she would visit the subject property in the near fmure,
though such an allegation would seem dubious for the reasons provided in this Order.



would'' return to the subject facilities.'' Rosenkrantz, 254 F. Supp. 2d at 1253; see also Hoewischer

v. Joe 's Properties, LLC, 2012 WL 1393 19, at *4 (M.D. Fla. Jan. 18, 2012) (lsWhile specific dates

of retum may not be required, Ssome day' intentions - without any description of concrete plans, or

indeed even any specification of when the some day will be - do not support a finding of lactual or

imminent' injury that our cases require.'') (citing Lujan, 504 U.S. at 564).2 Plaintiff, therefore, has

failed to allege a real and immediate threat of future injury required to establish standing in ADA

cases seeking injunctive relief.

IV. Conclusion

Accordingly, Defendant's M otion to Dismiss is granted due to lack of Article lll standing.

Plaintifps Complaint is dismissed without prejudice, with leave to file an amended complaint

istent with this Order by no later than X'-D . 2014. lf Plaintiff fails to file ancons

amended complaint by the deadline, the Court may close the case.

DONE AND ORDERED in Chambers at M iami, Florida, this day of October, 2014.

FED . OM NO

> 1 STATES DISTRICT JUDGE

Copies provided to:

Counsel of Record

2 See also National Alliancefor Accessibility, Inc. v. Par Re Bc Cf L L C, 2013 W L
1296272, at *3-4 (M.D. Fla. Mar. 12, 2013) (finding no standing due to tkvague and speculative''
allegations that Plaintiff intends to return to Defendant's property); f amb, 429 F. Supp. 2d at
13 1 1 (no standing where dtallegations of intent to return to the property . . . lack the specificity
required to maintain a suit for injunctive relief.'').
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