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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 1:14CV-23897GAYLES/TURNOFF
CORY CLEVELAND andANN
CLEVELAND , his wife,
Plaintiffs,
V.
KERZNER INT'L RESORTS, INC., et al,

Defendants.
/

ORDER DISMISSING CASE

THIS CAUSE came before the Court on Defendaikeszner International Resorts, Inc.,
Kerzner International Bahamas Limited, Kerztaternational Limited, Island Hotel Company
Limited, Paradise Island Limited, amtookfield Asset Management, Inc.’s Motion to Dismiss
[ECF No. 14. The Court has carefully reviewed the Motion, the parties’ submissions, the
record, and the applicablewa For the reasons set forth below, the Defendants’ Motion to
Dismiss is granted.

BACKGROUND *

Plaintiffs Cory Cleveland“Mr. Cleveland”) and Ann Cleveland“Mrs. Cleveland”)
residents of lllinois,vacationed with their family at the Atlantis Paradise Island Resort
(“Atlantis”) in The Bahamas in January 2014. [ECF No. 1 & &B4]. On or about January 10,
2014,Mr. Cleveland wasnvolved in an accidenwhile riding in an inner tube on a river ridé
Atlantis. [Id. at § 34-38 As a result of the accident, Mr. Clevelarwllided with the concrete,

landed on his head, and suffered injuries to his head, neck, and body, for which he had requi

1 The Court takes the allegations from the Complaint [B®F1] as true for purposes of a Motion to Dismiss.

See Brooks v. Blue Cross & Blue Shield of Alec., 116 F.3d 1364, 1369 (#1Cir. 1997).
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extensive medical treatmentd][at § 38].Plaintiffs bringvariousclaims against Defendantfisr
negligence and vicarious liability, seeking damaigethe form of medical expenses, pain and
suffering, disability and physical impairment, emotiodatress, and loss of companionship,
among othelosses|ld. at 139-74].

Defendant kerzrer International Resorts, Ings, a Floridacorporation [ECF No. 1 at |
10]. Defendant Brookfield Asset Management, Inc., is a Canadian compdngt [ 23].The
remaining four Defendants, Kerznémternational Bahamas Limited, Kerzner International
Limited, Island Hotel Company Limited, and Paradise Island Limited, areBaitlamian
companies(ld. at 11 4, 9, 12, 14)All six Defendantgointly filed this Motion to Dismiss on
February 20, 2015, moving the Court to dismiss the complaint with prejudice pursuant to a valid
forum selection clause and the doctrindaytim non convenien$ECF No. 14 at 1]In support
of their motion, Defendants have provided the Court with additional information regarding Mr
and Mrs. Cleveland’s reservation astdy at Atlantis’

In November 2013, Mr. and Mrs. Cleveland made reservations for a vacation in The
Bahamas through Viking Trav8lervice located in Naperville, lllinoisfECF No. 264 at 6-24.
Viking Travel Service is an agent for Funjet Vacatidhe vendor for Mr. and Mrs. Cleveland’s
vacation [ld. at 22]. Funjet Vacationsin turn, is part of a Net Rate Agreement between
Defendant Kezner International Resorts, Inc., and Mark Travel Corp. [ECF Nd. 447-10;

ECF No. 262 at 2]. Section 17.2.3 of that Net Rate Agreement provfgeshe clientguests of
Funjet Vacationat Atlantis “will beasked to sign a form agreeing . . . to the Supreme Court of
The Bahamas as the exclusive venue for any such proceedings whatsoever” atmtist At

[ECF No. 14-1 at 9].

2 In considering a motion to dismiss pursuantoimm non conveniensthe Court may, in deciding Defendants’

motion, consider facts alleged by Defendants in their moving paper by Plaintiffs in response, in addition to the
facts alleged by Plaintiffs in the ComplainDabbous v. Am. Exp. GoNo. 06 CIV.11345(DAB), 2009 WL
1403930, at *31.1(S.D.N.Y. May 8,2009)
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Upon checkin at Atlantison January 8, 2014, Mr. and Mrs. Cleveland both sigred
“ACKNOWLEDGEMENT, AGREEMENT AND RELEASE"(“Agreement”),which contained
a forum-selection clause stating the following: “I agree that any claims | may havestagan
Resort Parties resulting from any events occurring in The Bahamas shall dvaegbby and
constructed in accordance with thevéaof the Commonwealth of The Bahamas, and further,
irrevocably agree to the Supreme Court of The Basaas the exclusive venue for any such
proceedings whatsoever[ECF No. 143] (emphasis added). The signatures of both Cory
Cleveland and Ann Cleveland appear on the executed copy afttement, which cautions the
signors to “READ BEFORE SIGNING” in bold at the top of the patgk].[

DISCUSSION

The Supreme Court has statédt “the appropriate way to enforce a forselection
clause pointing to a state or foreign forum is through the doctriferwh non convenierisAtl.
Marine Const. Co. v. U.S. Dist. .Gor W. Dist. of Tex 134 S. Ct. 568, 58(®013).In a typical
case, a court evaluated@um non conveniensotion by consideringvhetherl) an adequate
alternate forum is available; 2) private interest factors favor the altefiorata, with a strong
presumption in favor of Plaintiffs’ initial choicef dorum; 3) public interest factors favor the
alternate forumand 4) Plaintiffs can reinstate their suit in the alternate forum without undue
inconvenience or prejudic&eeWilson v. Island Seas Invs., Lt890 F.3d 1264, 1269 (11th Cir.
2009).“The doctrine offorum non conveniensermits a court with venue to decline to exercise
its jurisdiction when the parties’ and the court’'s own convenience, as vak aslevant public
and private interests, indicate the action should be tried in a different forgrarfe-Louis v.
Newvac ©rp., 584 F.3d 1052, 1056 (11th Cir. 2009).

“The calculus changes, however, when the parties’ contract contains a vaim for

selection clause.Atl. Maring 134 S. Ct. at 58 MVhen there is a valid forwselection clause
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the court'sforum non conveniengnalysis changes in three ways: (f)e plaintiff's choice of
forum merits no weight (2) the court‘should not considearguments abouhe parties’ private
interests; and (3)the choiceof-law rulesof the original venue are nttansferred to the new
venue—a factor that in some circumstances may affect ptihtierest considerations.’ld. at
581-82 (citing Piper Aircraft, 545 U.S.at 241 n.6)."As a consequence, a district court may
consider arguments about pubinterestfactors only. Id. at 582.Because the public interest
factorswill “rarely defeat” aforum non conveniensotion, “the practical result is that forum
selection clauses should control except in unusual cddes.”

The Court’'spreliminary step thereforejs to determine whether there is a valid forum
selection clauseSee id.at 581 n.5If the forumselection clause is valid, the Court must then
apply the modifiedforum non convenienanalysis fromAtlantic Marine outlined aboveThe
Court must also consider whether “an adequate alternate forum exists which possesses
jurisdiction over the whole case, including all the parteasd must'ensure[] that plaintiffs can
reinstate their suit in the alternate forum without undue inconvenience or pegji&be Wilson
590 F.3d at 126€iting Aldana v. Del Monte Fresh Product, N.A., Ine78 F.3d 1283, 12890
(11th Cir. 2009).

A) The forum-selection clause here is valid and enforceable.

“Forum-selection clauses are presumptively valid and enforceable uhlkesslaintiff
makes a ‘strong showing’ that enforcement would be unfair or unreasonable under the
circumstances.’Krenkel v. Kerzner Int'l Hotels Ltd579 F.3d 1279, 1281 (11th Cir. 2009)

(citing Carnival Cruise Lines, Inc. v. Shyt499 U.S. 585, 5335 (1991)and M/S Bremen v.

®  This third factor isessentially irrelevantb the current case, as this is a motion to dismiss baséatum non

conveniensnot a motion to transfer venue un@&rU.S.C. § 1404(a) as Atlantic Marine Additionally, Bahamian
law would applywhether this case were tried in this District or in a Bahamian c8ad.Bishop v. Fla. Specialty
Paint Co, 389 So. 2d 999, 1001 (Fla. 1980) (the law of the state in which both the amdrthe conduct causing
the injury occurred is, in most casesphlgable law).
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Zapata OfShore Cq.407 U.S. 1, 10, (197R)“A forum-selection clause will be invalidated
when: (1) its formation was induced by fraud or overreaching; (2) the plaiotifidvbe deprived
of its day in court because of inconvenience or unfairness; (3) the chosen law would tteprive
plaintiff of a remedy; or (4) enforcement of the clause would contravene public polcty.
(citations omitted).

In determining whether there was fraud or overreaching in anegotiated forum
selection clausesourts must determine whether the clause was “reasocafgnunicated to the
consumer.”ld. The Eleventh Circuit has adopted a tpart “reasonable communicativeness”
testfor this analysisld. The Court looks first to the clause’s physical characterigiidetermine
whether the forumselection clause was hidden or ambigycarsd second td'whether the
plaintiffs had the ability to become meaningfully informed of the clause areject its terms.”
Id.

Regarding the first part of the test, the Eleventh Circuirenkelhas already found that

the forumselection clause in question was “not hidden or ambigudédisThe form inKrenkel
like the one signed my Mr. and Mrs. Cleveland h&raswritten on one page, contained only
eight paragraph@ndadvised the signaio “READ BEFORE SIGNING."ld. at 128182. The
paragraph containing the foruselection clause began with the words “I agree” and contained
plain language that gave suf@at noticeto Mr. and Mrs. Clevelanthat they‘were agreeing to
litigate any disputes that might arise from their visit in The Bahansa®'dl.; [ECF No. 143].
As the Eleventh Circuit has previously determined that the same or sulligtamdar forum
selection clause wdsot hidden or ambiguousthis Court finds that the form signed by Mr. and
Mrs. Cleveland likewise satisfies the first prong of the tesé Krenkel579 F.3d at 1281-82.

The second part of the test is satisfied here as a&Mr. and Mrs. Clevelandvere

meaningfully informed bthe forumselection clause and had the ability to reject its tehns.
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and Mrs. Cleveland had constructive notice of the terms and conditions of the Atlamtis Res
throughtheir travel agenas well as actual noticat the time of checkh when they read and
signed theAgreement In a similar case, the Eleventh Circuletermined that a party has
constructive notice wher§tlhe travel agent, via its contract with the resort, knew that the
attendees at the resort were subject to certain additional terms and condifiead, ta notify
their clients regarding the terms and conditions, and knew where to obtain tiie $peus and
conditions.”McArthur v. Kerzner Intern. Bahamas Lt607 Fed. App’x 845847-48 (11th Cir.
2015).1t is well settled that when plaintiffs makevel arrangemesathrough the use of a travel
agent, “they are charged with constructive notice of the terms and conditions in tlaetcibwatr
travel agent hdvwith the Atlantis Resort.'See d. at 848;see also Warrick v. Carnival Corp.
No. 1261389CIV, 2013 WL 3333358, at *12 (S.D. Fla. Feb. 4, 2018doting Lurie v.
Norwegian Cruise Lines, Ltd305 F. Supp. 2d 352, 360 n.1 (S.D.N.Y.2004k)i§ settled law
that travel agents are to be construed as agents of ticket purchaser, andepsasasn
accordingly charged with constructive knowledge of ticket terms and conditiolestivaitickets
are n their agent's possession.”).

Here, Mr. and Mrs. Cleveland made their travel arrangements through theausawel
agent at Viking Travel Service, who in turn was an agent for Funjet Vacations, the f@ndor
Mr. and Mrs. Cleveland’s vacation to Atlantis. [ECF No-4L6ét 22].Funje Vacationsthrough
its agreement with Kerzner International Resorts, Inc., had knowleddee dbtumselection
clause in question. [ECF No. -I4at 7~10; ECF No. 2& at 2]. Therefore, Mr. and Mrs.
Cleveland had notieeconstructive notice-of the forumselection clause before their vacation
andwere free to reject itwith impunity.” See Carnival Cruise Lines, Inc. v. Shut€9 U.S.
585, 595 (1991)se= Sun Trust Bank v. Sun Int'| Hotels, Ltt184 F. Supp. 2d 1246, 1261 (S.D.

Fla. 2001);see also Barilotti v. Island Hotel GoNo. 1323672CIV-MORENO, 2014 WL
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1803374, at *5 (S.D. Fla. May 6, 2014) (“Plaintiffs are charged with constructive krgevigd
the terms and conditions of the Guest Registration, and cannot properly claimivaetadirst
informed of the existence of the Forugelection Clause[th checkin.”).

Additionally, by signing the Agreement at chaok Mr. and Mrs. Clevelandhdicated
that they read and agreed to the forsmlection clause in the fourth paragrakee McArthur
607 Fed. App’x at 848Mr. and Mrs. Cleveland could havejected the forurselection clause
before checkin—by not proceeding with their vacati@ Atlantis—or at checkin by rejecting
the specific termin the Agreement Accordingly, the Court concludes that the forsgiection
clause here is validnd enforceable.

The Court also finds that the other three factors for invalidating a feal@ction clause
are not present herds explainedbelow, Mr. and Mrs. Clevelandill not be deprived of their
day in court because they can bring their case in a court of The Bahamasisvdisdhcapable
of conducting hearings at the Bahamian consulate in Miami, Flaitththe Defendants have
stipulatel that they are subject to the jurisdiction of the Bahamian cBaltamian lawprovides
for remedies in negligence cases, as discussed in the following sdataitionally, for the
reasons articulated abowhe Court finds that the foruselection clause in this case does not

contravene public policy.

*  Defendants presentete Declaration of Ruth NeilyDirector of Room Operations and Training and Audit at

Atlantis, who asserted that Mr. and Mrs. Cleveland could have raddlie Agreement before signing at chétk
“All guests over the age of 18 years of age are required to sign the gussatiegicard; however, any portion of
the guest registration card, with the exception of the paymenteetgrits, may be modified or crossed out without
penalty. It is a longstanding hotel policy to allow guests to strike out the forum selectiosecbn the gst
registration card.Agents are trained to accept such permissible changes.” [ECF Noatl¥1, 3 & 6] (emphasis
added).Plaintiffs respond that this “secret intention” to allovesfis to delete the foruselection clause was never
communicated to them or their travel agents. [ECF No. 22-t2]1However, this allegethck of communication
regardingpossible modifications to the guest registration cdwds not change the constructive notice analysis
providedabove.
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B) The Bahamas is an adequatelter native forum.

The nextstep in theforum non convenienanalysis is “whether an adequate alternative
forum exists which possesses jurisdiction over the whole caSeX’ La Suguridad Transytur
Line, 707 F.2d 1304, 1307 1fh Cir. 1983). The forum must be both available and adeguate
which are separate issuekseon v. Million Air, Inc, 251 F.3d 1305, 13111.1th Cir. 2001) see
Aldana v. Del Monte Fresh Produce, N.A., In&78 F.3d 1283, 1290 (11th Cir. 2009he
Southern District of Florida has found The Bahamas as both an available and adequate alte
forum in similar casesSee, e.g., Sun Trust Barl84 F. Supp. 2d at 126Barilotti, 2014 WL
1803374, at *7.

A foreign forum is available if it is able to assert jutigtion over the action and the
parties will not be deprived of remedies or treated unfaiBgeBeaman v. Maco Caribe, Inc.
790 F.Supp. 2d1371, 1376 (S.D. Fla. 2011Hlowever, the forum istill “available” even if it
does not provide the same benefits as courts in the Upiteds. Seeid. (citing Piper Aircraft,

454 U.S. at 255 n.22). A defendant may usually meet its burdéenodnstratingan available
forum by indicating it is amenable to service of process or consenting to juoisdictthe
foreign forum. SeeTycoFire & Security, LLCv. Alcocer 218 Fed. Apjx 860, 865 (1th Cir.
2007). In their Motion, Defendants assert that “all of the relevant Defendants are BRaham
corporations headquartered in Paradise Island, The Bahamas” and are, th&efenable to
sewvice of process in The Bahamas.” [ECF No. 14 at Additionally, the Bahamian legal
system “allows access to evidence, relevant sites, and witnesses, recognizesbasiohon
common law negligence, and supports enforcement of judgmeidy;’ §ee ato Sun Trust
Bank 184 F. Supp. 2d at 1263 (“[T]he Bahamian law is derived from English common law and
recognizes theories of negligenceArcordingly, the Court finds The Bahamas is an available

forum.



A forum is considered adequate if it can providkef to a plaintiff as“[a] remedy is
inadequatewhen it amounts toho remedy at all See Aldana578 F.3d atl290 (nternal
citations omitted)emphasis addegd¥eeTycq 218 Fed. App’xat 865 The substantive law of
the foreign forumneed notbe as favorable tthe plaintiff as the law of the plaintiff's chosen
forum. Tycqg 218 Fed. App’x at 86%citing Piper Aircraft 454 U.S. at 247)[T]he mere fact
that the alternative forum does not provide for contingent fee agreements, operades
different procedures, is less substantively generous, or lacks jury triats,ndoeender that
forum inadequate.’Sun Trust Bank184 F. Supp. 2d at 12@@citations omitted).Plaintiffs
contend that they “do not have the financial means with which to litigate thislorase A[ECF
No. 22 at 13]. Specifically, given the additional costs, Mr. Cleveland contends that @dtit
imposes a requirement to litigate the case in The Bahamas, “he will be unable redses& for
his injuries and it will act as an adjudication on the mérifdd. at 19]. Defendants assert that
there is “affordable counsel” in the Bahamas andtthéte extent that Mr. and Mrs. Cleveland’s
witnesses are unwilling to travel to the Bahamas, “Bahamian courts will makesagces
accommodations so to ensure a fair trffa] ECF No. 14 at 2021]. Mr. and Mrs. Cleveland'’s
“generic averments of financidardship and inconvenience are insufficient to specifically show

that litigating in The Bahamas will be so gravely difficult and inconvenienttihey] will, for

5 Mr. and Mrs. Clevelandegesidents of Illinois, have chosen Miambver a thousand miles from their homas

the forum for the cas&iven the availability of conducting Bahamian court hearings in Mienfna note 5,as well

as the relatively close distance of The Bahamas to Mihaey, have failed to demonstrate how tests render their
claims impossible to litigata the Bahamas but possible to litigate in Flori#ae Morrone v. Sun Int'l Hotels, Ltd.
No. 0561600CIV, 2006 WL 6842082, at *4 (S.D. Fla. Sept. 22, 2008)(5ch, by choosing Miami as the forum
in which to litigate—a forum over a thousand miles from Plaintiff and his witnesesilances in New Jerseyany
additional burden of traveling to the Bahamas is necessarily margicahiparison. . . Put differently,if Plaintiff
and his witnesses can travel from New Jersey to Miami without vecdence, then they cannot be heard to
complain, nor have they offered any evidence to show, that travel tattaars is unduly burdensoie.

® Defendants presented thedbaration of Ferron J. M. Bethell, a Partner in a law firm in the City aishla, The
Bahamas. Mr. Bethell asserts that “it is possible for the judge and theegton a case pending in ThaHamas to
travel to Miami and convene the Supreme Court of Babamas at the Bahamian Consulate and to take witness
testimony there. . . . Thus, the testimony of any witnesses who tidisio to travel to [T]he Bahamas could be
taken in Florida in proceedings conducted at the Bahamian Consulate in"MiE®# No. 14-4 at 1 3].
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all practical purposes, be deprived[ibfeir] day in court. See &bino v. Kerzner Int Bahamas
Ltd., No. 12-22715-CIV, 2014 WL 7474763, at *6 (S.D. Fla. Jan. 10, 2014).

Defendantsfurther assert that the statute of limitations for negligence claims in The
Bahamas is three years from the date of the accident. [ECF No. 14 d@h2dfore Mr. and
Mrs. Cleveland have until January 2017 to file their claims in the appropriataran forum.
Defendants further provide that they will “consider agreeing to anymah conditions the
Court may deem necessary to reinstate action in The Bahdrfldsat 24 n. 19]Accordingly,
the Court findsThe Bahamasis an adequatalternativeforum.

(@3] The public interest factors under themodified forum non conveniens analysis
of Atlantic Marine balance in favor ofdismissal.

As noted above, the Court must apply the modifiedim non convenienanalysis
because a valid forwselection clause exists in this casénder the modifiedforum non
conveniensanalysis Mr. and Mrs. Cleveland’s choice of the Southern District of Florida merits

no weight, the Court does not consideguments about the parties’ private inter@siad the

" Accordingly, this case will be dismissed without prejudice. Sholdéhffs find themselves unable to assert

their claims in The Bahamas on account of Defendants’ actiorefusing to waive any jurisdictional or statute of
limitationsdefenses which may be available under BahamianRéaintiffs will be able to return to this Court to re
file their case.

8 This case merits dismissaven if this Court conducts theaditionalforum non conveniens whichthe Court
primarily consides the private interest factors of the “relative ease of access to sources fpfapadability of
compulsory process for attendance of unwilling, and the cost of obtaiilinggwwvitnesses; possibility of view of
premises, if view would be appropriate to the action; and all other practataeprs that make trial of a case easy,
expeditious and inexpensivePiper Aircraft, 454 U.S. at 241 n. 6 (quotigulf Oil Corp. v. Gilbert330 U.S. 501,
508 (1947)). The Got, when balancing these factors, must be mindful of the strongrppésn in favor of a
plaintiff's choice of forum.See Gulf Oil330 U.S. at 50&iper Aircraft, 454 U.S. at 255.

Here, the evidence of the incident and the corresponding evidence of Mr. Glevédlaspital care are outside
of this District.[ECF No. 14 at 1920]. Mr. Cleveland sustained his injuries in The Bahamas. Mr. Clevelasd wa
treated for his injuries in The Bahamas and in lllind@ise bulk of the evidence, including theygftal evidence
from the ride, is located in The Bahamas. This fact tips the scales indhu@smissal Additionally, a Bahamian
court will take testimony out of the Bahamian consulate in Miami for thaseesges unable to travel to the
BahamasSee spra note 5.

The second factor, availability of compulsory process for unwillingesges, favors dismissalhd majority of
the witnesses, including Atlantis employeesl hospital medical staff, are all located in The Bahamas. This Court is
unable to compel the attendance of Bahamian witnesses who are foagignals for trial in FloridaSee Perez
Lang v. Corporacion de Hoteles, S.A75 F.Supp.2d 1325 (S.D. Fla. 2008) (applying the dawgriand dismissing
action because critical witnesses resided in the Dominican Republic and theocddimot compel the testimony of
such witnesseslrurthermoreptherwitnesses in this caseill have relatively the same inconvenience of traveling to
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Court does not apply Florida chotoélaw rules, but rather Bahamian choigielaw rules would
apply.SeeAtl. Marine, 134 S. Ct. at 581-82ee Barilottj 2014 WL 1803374, at *7.

In analyzing a motion to dismiger forum non conveniensith a valid forumselection
clause, the Court may only consider arguments about pobdiest factorsAtl. Marine, 134 S.
Ct. at 582 see also Pappas v. Kerzner Int'l Bahamas L585 Fed. App’x 962, 964 (11th Cir
2014) (“[T]he burden is on the plaifi to show that dismissalfadhe complaint is unwarranted,
and a court may weigh only public interest factors in determining if a plaivagf met this
burden.”). While public interest factors “rarely defeat”farum non conveniensotion, Atl.
Marine, 134 S. Ct. at 582, the Cowrill still consider the following public interest factors: “the
administrative difficulties flowing from court congestion; the local interest in havaited
controversies decided at home; the interest in having the trial of a diveaséyn a forunthat is
at home with thdaw that must govern the action; the avoidance of unnecessary problems in
conflicts of law, or in the application of foreign law; and the unfairness of buglertinens in

an unrelated forum with jury duty.’Piper Aircraft, 454 U.S. at 241 n.6.

The SuthernDistrict of Florida has one of the busiest dockets in the coutiteyefore
the administrative burden for a matter with little connection to Florida is a contleenincident
took place inThe BahamasandPlaintiffs arelllinois residents. The only connection to Florida

is thatone of the six Defendantss aFlorida @rporation. This simply is not enough to justify

the Bahamas as they would of traveling to Mia®éee Wiwa v. Royal Dutch Petroleum (26 F.3d 88, 107 (2d
Cir. 2000) (“For any nonparty witnesses, the inconvenience of a trial in Y& is not significantly more
pronounced than the inconvenience of a tndngland.”).

The third factor, the costs and inconvenience of obtaining the attendawidlng witnessespalances evenly
for the parties in this case.

The fourth factor, the ability of the jury to view the accident scene, alsoosis dismissal. The accident
occurred in The Bahamas at Atlantis, where a jury visit to the accident scene megelssaryHowever, this Court
cannot transport jurors internationallks a result, this factor weighs in favor of dismiss@ee Peretang v.
Corporacion de Hoteles, S,A75 F. Supp. 2d 1345, 1351 (S.D. Fla. 20@8yling that dismissal is warranted if a
visit to the accident scene might hecessarydue to the nature of the allegations in the complaint). Viewed
together, the private interest factors clearly outweigh Plaintiffsicghof forum and support a dismissal based
the traditionaforum non convenierenalysis
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keeping the case in this district. Indeed, the action would be an unfair burden on the state of
Florida andthis district. Plaintiffs’ claims involve very litde-if any—association to Florida.

As a result, Florida jurors would have to make findings about an incidefihenBahamas
concernindllinois residents.

Plaintiffs assert that the United States and Florida have interests in the litigation, as this is
an action between a U.S. citizen and Defendants that do “extensive business henelaintféor
United States and abroad.” [ECF No. 22 at Bdintiffs add that “this country and its citizens
certainly have a significant interest in determining that resort opsrasoch as Kerzner
Defendants, take reasonable steps to ensure the safety of their gle$taNHile the United
States a whole may have an intereshia safety of its vacationing citizeA®laintiffs urge this
Court to incorrectly apply the publinterest test’ The relevant test here is the public interest of
litigating the case in the Southern District of Flori8ae Pappa$85 Fed. App’x at 967 The
facts that the [plaintiffs] are American citizens (albeit of New Jersey, notd&)oand that
Kerzner is headquartered within the Southern District of Florida do not overcomalbe&s
[sic] undisputed strong interest in the case.”).

In addition,Bahamianlaw will govern this action.See Bishop v. Fla. Specialty Paint
Co, 389 So.2d 999, 1001 (Fla. 198@he law of the state in which both the injury and the
conduct causing the injury occurred is, in most cases, applicable law). Itithe\eere to stay
in Florida, this Court would have tmterpret Bahamianlaw, including any particularities of

Bahamian negligence law Any interpretation would require the use @fpert testimony

°  The Eleventh Circuit has recognized that there is a “federal interest in ertsiatings a general rule, United

States citizens have access to the courts of this country for resaftitizeir disputs. There is a strong federal
interest in making sure that plaintiffs who are United States citizamesajty get to choose an American forum for
bringing suit, rather than having their case relegated to a foreign junsdidEsfeld v. Costa Crociere,’SA, 289
F.3d 1300, 1311 (11th Cir. 2002)

12 |f Plaintiffs had filed this case in the Northern District of Illinois, had shown a more direct relation to the
Southern District of Floridethe publicinterest analysis may habalancedlifferently.
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regarding substantivBahamian law Theincreasd expense anddministrative burden on the
Courtis yet anther factor supporting dismissal.

The Bahamashowever likely hasa compelling interest in adjudicating this caSee,
e.g., Miyoung Son v. Kerzner Int'l Resorts, Jito. 0761171CIV, 2008 WL 4186979, atll
(S.D. Fla. Sept. 5, 2008) (“The Commonwealth of the Bahamas has the stromgest iin
protecting tourists and visitors from the conduct of its own citizens.”). “Thrherently a local
interest of Bahamian concern, all the more so given thastous the single largest industry in
the Bahamas and the Atlantis is the largest hotel and single largest employer ahdmeaB.”
Morrone 2006 WL 6842082, at *Ssee also Foster v. Sun Int’l Hotels, LtNo. 0£01290CIV-
KING, 2002 WL 34576251, at *85.D. Fla. Feb. 5, 2002) (“The tourism industry is vital to the
Bahamas, and the Bahamas has an interest in regulating the conduct of theuB&reiendants
and the duty under Bahamian law that they owe visitors to the Atlantis Rekertargest resort
on the islands.”)Accordingly, the Court finds that the public interest factors weigh in favor of
dismissaland having this action tried iFhe Bahamas

D) Plaintiffs can reinstate their suit in The Bahamas.

Defendants have declared that tlaeg subjecto the jurisdiction of @8ahamiancourt in
this matter andhat the statute of limitationsas notexpired As a result, the Court findbat
Plaintiffs can reinstate their suit without undue prejudice or inconvenieSee. Wilson590

F.3d at 1272.

CONCLUSION

Plaintiffs Mr. and Mrs. Clevelandiere notified of Atlantiss policies prior to their trip
andsigned a valid and enforceable forslection clause upaheir checkin to Atlantis. The
Court has weighedllaof the factors in themodified forum non convenienanalysisunder

Atlantic Marine The Bahamas is aavailable and adequate forum for this action, the public
13



interest factorstronglysupport dismissalind Plaintiffs can reinstate their suit in The Bahamas
without undue inconvenience or prejudice. Accordingly, itis

ORDERED AND ADJUDGED that Defendarst Motion to Dismiss[ECF No. 16] is
GRANTED. Thiscause isDISMISSED without prejudice and Plaintiffs are directed 1d)
file this actionin The Bahamasvithin gxty (60) daysof the date of thi©rder and (2) seek
reconsideration of thi©rder if Defendants refuse to waive any jurisdictional or statute of

limitations defenses which may be available to Defendants under Bahamialt ifurther

ORDERED AND ADJUDGED that thisaction shall beCLOSED for administrative

purposes, and all pending motions BEENIED as moot

DONE AND ORDERED in Chambers at Miami, Florida, thzgth day of September,

D/

DARRIN P. GAYLES
UNITED STATES DIS T JUDGE

2015.

cc: Magistrate Judge Turnoff
All Counsel of Record
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