
UN ITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF FLORIDA

CA SE NO. 14-24756-C1V-SE1TZ/TURN OFF

ROBERT STEIN,

Plaintiff,

VS.

MARQUIS YACHTS, LLC and
CATERPILLAR, INC.,

Defendants.

ORDER DENYING M OTION TO AM END

THIS M ATTER is before the Court on Plaintiff's M otion for Leave to File First

Amended Complaint (DE-201, which both Defendants oppose. This case arises from Plaintifps

purchase of a yacht which quickly developed mechanical and other problem s. Defendant

Marquis Yachts, LLC (Marquis) manufactured Plaintiff s yacht and Defendant Caterpillar, lnc.

(Caterpillar) manufactured the yacht's engines.By prior order, the Court dismissed all claims

against both Defendants except for a breach of express warranty claim against each. Plaintiff

now seeks to amend his complaint to add a count against each Defendant for breach of the

M agnuson-M oss W arranty Act. Defendants m aintain that the m otion m ust be denied because

any such amendment would be futile.Because there is a presumption that a statute does not

apply extraterritorially and there is nothing in the language of the statute indicating that Congress

intended the M agnuson-M oss W arranty Act to apply to exports, the M otion to Amend is denied

as futile.
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1.

Plaintiff is a resident of Toronto, Ontario, Canada. On April 19, 20 13, in Toronto,

Plaintiff purchased a new Carver 54' Voyager yacht (the Yacht) for $902,405.00.2 The Yacht

FACTS ALLEGED IN TH E PROPOSED AM ENDED COM PLAINTI

was m anufactured by M arquis and the engines were m anufactured by Caterpillar. In June 2013,

Plaintiff took delivery of the Yacht in Ontario, without the formal delivery process involving

inspection and instruction.The engines on the Yacht began experiencing problems even before

Plaintiff took delivery and the problems continued after delivery.Additionally, there were

problems with non-m echanical parts of the Yacht.3

On July 16, 2013, Caterpillar inspected the engines and determ ined that pal'ts were

needed to fix the problem s. The engine problems were supposedly resolved as of July 29, 2013.

Also, on July 29, 20l 3, Plaintiff notified Marquis' distributor that he planned to drive the Yacht

from Ontario to Florida in Septem ber 2013 and needed everything fixed before then. The

distributor assured Plaintiff that evelything would be fixed before then. On July 3 1, 20 1 3 and

again on August 9, 2013, Plaintiff notitied M arquis of numerous non-engine problem s with the

Yacht. M arquis assured Plaintiff that al1 repairs would be tim ely made.

l'rhe facts do not differ significantly, if at all, from those alleged in Plaintiff's original

complaint. The real difference is the addition of the M agnuson-M oss W arranty Act claims.

zw hile not alleged in the complaint, the parties do not dispute that the Yacht was

purchased from a third-party, Crate M arine Sales, Ltd., with whom Plaintiff had a written

purchase contract, and that Plaintiff has a pending action in Ontario against Crate M arine Sales,

Ltd.

3'rhe proposed am ended com plaint contains lengthy lists of those problem s. See DE-I at

!! 23-25, 28. Other than the fact that the problems were non-mechanical, the specitic problems
are not relevant to the pending motions.
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Given M arquis' and Catep illar's assurances that the engines had been repaired and the

Yacht was in proper working order, on October 1, 2013, Plaintiff began his trip from Ontario to

Florida on the Yacht. ln early October, during the trip, the engines failed off the coast of N ew

York. After three days of repairs, the trip to Florida resum ed. Soon afterwards, an engine

sustained a major oi1 leak and Plaintiff was forced to dock for repairs in North Carolina. The

repairs took over a week and resulted in significant out-of-pocket expenses for Plaintiff. The

Yacht reached M iami, Florida on October 30, 2013, despite continued engine problem s.

Significant repairs were needed and, on November 19, 2013, the Yacht was rendered inoperable.

M arquis hired a company to perform some of the repair work. Various mechanics who have

inspected the Yacht have declared it unsafe and unseaworthy. Despite several requests, M arquis

refused to refund the full purchase price to Plaintiff. Ultimately, Plaintiff received a $600,000.00

credit from a third-party toward the purchase of a new boat in exchange for the Yacht.

Counts 1 and 11 of the proposed am ended com plaint are the express warranty claims

against M arquis and Caterpillar, respectively.4 Counts 111 and IV of the proposed amended

complaint are the new M agnuson-M oss W arranty Act claim s against M arquis and Caterpillar,

respectively.

1l. Discussion

W hile generally leave to am end should be freely given, a motion to amend may be denied

if amendment would be futile. Maynard v. Board ofRegents ofthe Division ofuniversities of

4count I of the proposed am ended com plaint is Count 11 of the original complaint against
M arquis and Count 11 of the proposed nmended complaint is Count Vl1 of the original com plaint

against Catep illar. By prior order, the Court denied Caterpillar's m otion to dism iss Count VI1.

M arquis never challenged Count 11.
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the Florida Department ofEducation, 342 F.3d 1281, 1287 (1 1th Cir. 2003). Marquis and

Caterpillar both oppose amendm ent because Plaintiff's proposed amendment would be futile.

M arquis asserts that Ontario law, not United States law, applies to Plaintiff's warranty claims and

that the M agnuson-M oss W arranty Act does not apply to warranties that arise outside of the

United States. Caterpillar also asserts that Ontario law applies, foreclosing the application of the

Magnuson-Moss W arranty Act (the Act). Caterpillar also maintains that the Act does not apply

to the claim s against it because Caterpillar's engines were not iddistributed in com merce,'' as

required by the Act, and, if Ontario law does not apply, general m aritim e law would preem pt the

The Act applies to consumer products which are Cddistributed in commerce.'' 15 U.S.C. j

230141). Under the Act, the çtterm (distributed in commerce' means sold in commerce,

introduced or delivered for introduction into com merce, or held for sale or distribution after

introduction into commerce.'' 15 U.S.C. j 2301(13). The term idcommerce'' means:

trade, traftic, com merce, or transportation -

(A) between a place in a State and any place outside thereof,

(B) or which affects trade, traffic, commerce, or transportation described in
subparagraph (A).

15 U.S.C. j 2301414). The law is not settled as to whether the Act applies to consumer goods

manufactured in the United States but exported to and sold in another countl'y, as is the case here.

The Federal Trade Com mission has issued regulations relating to the Act, one of which

specifically addresses the term iidistributed in com mereeJ''

The Act covers written wanunties on consum er products tsdistributed in comm erce'' as

that term is defined in section 101(3). Thus, by its terms the Act arguably applies to



products exported to foreign jurisdictions. However, the public interest would not be
served by the use of Comm ission resources to enforce the Act with respect to such

products. M oreover, the legislative intent to apply the requirem ents of the Act to such

products is not sufficiently clear to justify such an extraordinary result. The Commission
does not contemplate the enforcem ent of the Act with respect to consumer products

exported to foreignjurisdictions. Products exported for sale at military post exchanges
remain subject to the same enforcement standards as products sold within the United
States, its territories and possessions.

16 C.F. R. j 700. 1(i). Thus, while the agency tasked with enforcing the Act has found the

language of the Act might encompass goods exported to another country, it has also found that

the statutory language is too ambiguous to justify applying the Act extraterritorially.

This conclusion is supported by the statutory rule of construction that there is a

presumption that Congress did not intend for a statute to apply extraterritorially unless a contrary

intent clearly appears.See Morrison v. National Australia Bank L ft;l , 561 U.S. 247, 255 (2010);

f.f. &. C. v. Arabian American Oil Co. , 499 U.S. 244, 248 (1991) superceded by statute on other

grounds. In Arabian American Oil, the Court stated that Ctunless there is the affirm ative intention

of the Congress clearly expressed rto give a statute extraterritorial effectj, we must presume gthe

legislation) is primarily concerned with domestic conditions.'' 561 U.S. at 248 (internal citation

and quotation marks omitted).Looking at statutory language, virtually identical to the language

in the Act, of Sdaffecting commerce'' and S'between a State and any place outside thereof,'' the

Arabian American Oil Coul't found that the statutory language was ambiguous and that no other

statute using sim ilar language had been given extraterritorial effect. 1d. at 249-50.

While Plaintiff has submitted a decision from this district, Barnext Om hore L td v.

Ferretti Group USA, Inc. , Case No. 10-CV-23869-CM A , M ay 16, 201 1, that found that the Act

does apply to exports, that decision did not address the presumption against the extraterritorial
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affect of a statute. On the other hand, another district court that did consider this presum ption

found that the Act does not apply to goods exported from the United States. See ln re Toyaota

Motor Corp., 785 F. Supp. 2d 883, 915 (C.D. Cal. 201 1). Given the presumption and the

am biguity of the Act's language, it is not clear that Congress intended the Act to apply to goods

exported and sold in foreign countries.Consequently, because Congress m ust express a clear

intent to overcome the presum ption and there is none expressed in the Act, Plaintiff's proposed

am endment is futile. Accordingly, it is

ORDERED that Plaintiff's Motion for Leave to File First Amended Complaint (DE-201

is DENIED .

?W
DONE AND ORDERED in Miami, Florida, this X G day of May, 2015.

PATRICIA A. SEITZ

UNITED STATES DISTRICT JUDGE

Honorable W illiam C. Turnoff

All Counsel of Record
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