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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No. 15-cv-21215-GAYLES

STATE FARM MUTUAL AUTOMOBILE
INSURANCE COMPANY and
STATE FARM FIRE & CASUALTY
INSURANCE COMPANY,

Plaintiffs,

V.

FIRST CARE SOLUTION, INC., et al.,
Defendants.

ORDER

THIS CAUSE comesbefore the Courbna Motion for Summary JudgmejiiCF No. 166]
filed by Plaintiffs State Farm Mutual Automobile Insurance Comg&atate Farm Mutual”) and
State Farm Fire & Casualty Insurance Company (“State Farm &ird, together with State Farm
Mutual, “State Farm”)In the instant motion, State Farm seeks summary judgmémeirfavor
against Defendant Noel Ruiz, the only remaining Defendant in this aationheir claims for
unjust enrichment and violations tife Florida Deceptive and Unfair Trade Practiéet
(“FDUTPA"), Fla. Stat. § 501.2048t seq? arising from their allegations that Ruiz engaged in a
scheme to circumvent Florida health care clinic licensure laws and, in so doagediftundreds
of thousands of dollars in Personal Injury Protection (“PIP”) benefits from theenCourt has
reviewed the parties’ briefs, the record in this case, and the applicable lasvathdrivise fully

advised in the premiseBor the reasons that follow, the Plaintiffs’ motion for summary judgment

! The Court entered default judgments against Defendants Birst3®lution, Inc. [ECF No. 33], and Marcos Padron

[ECF No. 17], on April 24, 2015, and May 22, 2015, respectively. The @ateteda consent judgment against
Defendant King of Billing and Collection, LLC d/b/a Insurance Reg&milServices, Incon August 24, 2016 [ECF

No. 162]. The Plaintiffs reachetsettlement with Defendant Yoryana Balbuena a/k/a Yoryana Hernde@Ez |
No. 166 at 1 n.1].

2 State Farm asserts that they are no longer pursuing their claim for asggi@ount I11).SeePls.’ Mot. at 3 n.3.
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shall be granted.
. LEGAL STANDARD

Summary judgment, pursuant to Federal Rule of Civil Procedure 56(a), “is appropriate
only if the movant shows that there is no genuine issue @sytmaterial fact and the movant is
entitled to judgment as a matter of lawdlan v. Cotton572 U.S—, 134 S. Ct. 1861, 1866
(2014) (per curiam) (quoting Fed. R. Civ. P. 56(a)) (internal quotation marks omsgedalso
Alabama v. North Carolingb60 U.S. 330, 344 (2010). “By its very terms, this standard provides
that the mere existence of some alleged factual dispute between the paltied deéfeat an
otherwise properly supported motion for summary judgment; the requirement iseitgabé no
genuineissue ofmaterial fact.” Anderson v. Liberty Lobby, Inet77 U.S. 242, 247-48 (1986).

An issue is “genuine” when a reasonable trier of fact, viewing all of the record esjden
could rationally find in favor of the nonmoving party in light of his burden of phdafrison v.
Culliver, 746 F.3d 1288, 1298 (11th Cir. 2014). And a fact is emal’ if, “under the applicable
substantive law, it might affect the outcome of the cadeKson Corp. v. N. Crossarm C&57
F.3d 1256, 125%0 (11th Cir. 2004) (citations and internal quotation marks omitted). “Where
the material facts are undisputadd all that remains are questions of law, summary judgment
may be granted Eternal Word Television Network, Inc. v. Sec’y of U.S. Dep’t of Health & Human
Servs, 818 F.3d 1122, 1138 (11th Cir. 2016).

The Court must construe the evidence in the light most favorable to the nonmoving party
and draw all reasonable inferences in that party’s f&©6€ v. Monteross@56 F.3d 1326, 1333
(11th Cir. 2014). However, to prevail on a motion for summary judgment, “the nonmoving party
must offer more than a mere stila of evidence for its position; indeed, the nonmoving party
must make a showing sufficient to permit the jury to reasonably find on @df.bébrquilla-Diaz

v. Kaplan Univ, 780 F.3d 1039, 1050 (11th Cir. 2015).



Where, as here, theoving party beas the burden of proof at trial:

that party must showaffirmatively the absence of a genuine issue of material fact:
it must support its motion with credible evidence . . . that would entitle it to a directe
verdict if not controverted at trial. In other words, the moving party must shaw that
on all the essential elements of its case on which it bears the burden of miabf at t
no reasonable jury could find for the nonmoving party. If the moving party makes
such an affirmative showing, it is entittedgommary judgment unless themo
moving party, in response, comes forward with significant, probative evidence
demonstrating the existence of a triable issue of fact.

United States v. Four Parcels of Real Prop4l F.2d 1428, 1438 (11th Cir. 1991) (en hanc
(citations, internal quotation marks, and alterations omitted). The nonmovant, irt@el®id
summary judgment must

come forward with evidence sufficient to call into question the inference created

by the movant’s evidence on the particular matéaiet. Only if after introduction

of the nommovant’s evidence, the combined body of evidence presented by the two

parties relevant to the material fact is still such that the movant would be entitled

to a directed verdict at triatthat is, such that no reasonable jury could find for the

non-movant—should the movant be permitted to prevail without a full trial on the
issues.

Fitzpatrick v. City of Atlanta2 F.3d 1112, 1116 (11th Cir. 1993).
% %

Before proceeding further, the Coumstructsthat it “places great emphasis upon, and
implores the parties to be mindful of, the fact that local rules have ‘the forae.6f tate Farm
Mut. Auto. Ins. Co. v. B&A Diagnostic, Ind45 F. Supp. 3d 1154, 1158 (S.D. Fla. 2015) (quoting
Hollingsworthv. Perry, 558 U.S. 183, 191 (2010)). Southern District of Florida Local Rule 56.1
requires that “[a] motion for summary judgment and the opposition thereto shattda@anied
by a statement of material facts as to which it is contended that there tegsna genuine issue
to be tried or there does exist a genuine issue to be tried, respectively,1é&58. DREF56.1(a). A
statement shalinter alia, “[b]e supported by specific references to pleadings, depositions, answers

to interrogatories, admissions, and affidavits on file with the CddrtR. 56.1(a)(2). Furthermore,



a statement of material facts submitted in opposition to a motion for summary juicttptmai|
correspond with the order and with the paragraph numbering scheme used by the’ ntb\nt.
56.1(a). Local Rule 56.1(b), which governs the effect of a nonmovant’s failure to controvert a
movant’sstatement of undisputed facts, provides: “All material facts set forth in thantis
statement filed and supported as required aboldbe deemed admitted unless controverted by
the opposing party’s statement, provided that the Court finds that the movant’s stasesge
ported by evidence in the recordld! R. 56.1(b)emphasis added}his rule “serves a vital purpose
in ‘help[ing] thecourt identify and organize the issues in the caB&A Diagnosti¢ 145 F. Supp.
3d at 1158 (quotingylann v. Taser Int'l, In¢.588 F.3d 1291, 1303 (11th Cir. 2009)).also pre-
serves scarce judicial resources by preventing a court from ‘*havéoguacthe record and perform
time-intensive fact searching.Td. (quotingJoseph v. Napolitan@39 F. Supp. 2d 1324, 1329
(S.D. Fla. 2012)).

Given the purpose that these rules serve, “litigants ignore them apéngit Caban
Hernandez v. Philip Morris USA, In&86 F.3d 1, 7 (1st Cir. 2007)he Plaintiffs filed a Stat
ment of Undisputed Material Facts in support of their Motion for Summary Judgg@htNo.
167], which the Court finds is supported as required and substantially complies weitpad-r
ments of Local Rule 56.1. Ruiz filed no response to this Statement in conjunction witinthe fi
of his opposition to the motion for summary judgment. Therefore, pursuant tbRuleab6.1(b),
all facts contained in the Plaintiffs’ Statement are hereby deenneittedl

Because Ruizhas failed to comply with Local Rule 56-2he only permissible way for
him to establish a genuine issue of material fact at [this]-stdge[C]ourt has before it the fgn
tional analog of an unopposed motion for summary jueigi’i Mann, 588 F.3cdat 1303 see also
B&A Diagnosti¢ 145 F. Supp. 3d at 11§8Although a failure to comply with the locallles can

often result in harsh, if not fatal, outcomes for a party, such results are ‘calchiatedcchoice of



t[he] Court.” (quotingGossard v. JP Morgan Chase & C612 F. Supp. 2d 1242, 1248.D. Fla.
2009))).That said theCourt “cannot base the entry of summary judgment on the mere fact that
the motion was unopposedJhnited States v. 5800\8. 74th Ave,. 363 F.3d 1099, 1101 (11th
Cir. 2004). “Even in an unopposed motion [for summary judgment], . . . ‘the movant is-not a
solve[d] . . . of the burden of showing that it is entitled to a judgment as a matter”bfdad the
Court “must still review the mant’s citations to the record to determine if there is, indeed, no
genuine issue of material facMann, 588 F.3d at 1303 (quotirigeese v. Herberb27 F.3d 1253,
1268 (11th Cir. 2008)). To that end, the Court must “consider the merits of the "naoiidneview

all of the evidentiary materials submitted in support of the mot&00 S.W. 74th Aye&63 F.3d

at 110202, in order to “satisfy itself that theovant’'s]burden has been satisfactorily discharged,”
Reese527 F.3d at 1268.

. BACKGROUND

With the abovestandardsn mind, the following facts are undisputed and supported by the
record before this Court.

DefaultedDefendant First Care Solution, Inc. (“First Care”), was a health ciauie ttiat
operated in MiamDade County, Florida, from May 15, 2007, through approximately June 2010.
Pls.” Statement of Undisputed Material Fa€Bs.’ Statement”) 1.First Care submitted bills to
State Farm Mutual and State Farm Fire to recover Personal Injury PrnotEBiB”) benefits in
connection with the purported treatment of State Farm Mutual’s anel ISdai Fire’s insureds
who were purportedly injured in motor vehicle accidelutsy 2.

Around May 15, 2007, Ruiz formed First Cale. § 3. However, to give the appearance
thatformer Defendant Yoryana Balbuena a/k/a Yoryana Hernandez (“Yoryana”) owseQé&re,
Ruiz listed Yoryana as an Officer, Director, and Registered Agent of Farst@ its corporate

records filed with the State of Florida Division of CorporatiddsAt all times,though Ruiz was



the actual owner of First Carlel.

In May 2005, Yoryana met Ruiz in connectwith her attendance at Professional Hands
Institute (“PHI”), a massage therapy school Ruiz ovwasy 4. In addition to attendingchool
at PHI, Yoryana worked at PHI until about Decemd@d6.Id. Yoryana obtained her massage
therapy license from the Florida Department of Health on October 30, 2006, fajlber grd-
uation from PHIId.

In early 2007, Ruiz, who has never been a licemsadth cargrofessional, approached
Yoryana and told her that he was going to opkaath carelinic but that he needed her to appear
as the owner because she had a massage therapy lldeff§e56. Ruiz told Yoryana he would
take care of everything elsel. 1 5. Yoryana did not know how to opehealth carelinic and
had not worked as a massage therapist at the time Ruiz approached her to open.thk tlinhi
Her entire involvement in setting up First Care was a simgleting with Ruiz for about twenty
minutes to discuss the creation of First Care and her role tdeffe8. Shortly followingthat
twentyminute meeting, Yoryana agreed to allow Ruiz to use her name and massage trearsgy li
to list her as the ownelf &irst Care so that First Care would appear to comply with the then
existing Florida lawgoverningowning ahealth careclinic.? Id. 9. Yoryana never researched
the laws governing opening a clinic, and she never contacted a lawyer or astowudnnection
with First Careld. { 8.

Ruiz submitted an Application for Certificate of Exemption from Licensurddoda’s
Agency for Health Care Administration (“AHCA”), representing that Yoy owned FirsCare.

Id. § 10. Based on this representatiBhlCA issued First Care a Health Care Clinic Certificate

of Exemption effective July 2, 200[@. § 11.

¥ In 2007, a licensed massage therapiss warmitted to own a health care clinic without a license under the

Health Care Clinic Act, Fla. Stat. § 400.980seq In 2007, the law changed, precluding a licensed massage
therapist from owning a health care clinic at which a chiropractor woitk®wiobtaining a clinic license. Fla.
Stat. § 460.4167 (200&ee alsd?ls.’ Statement at 2 n.2.
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Yoryana worked at First Care as a massage therapist and was conapgseatper week.

Id. § 12. At one point, Yoryana approached Ruiz askled him tgay her more money;eh
agreed to increase her wages to $450 per wdekoryana neverrivested any money in First
Care, butRuiz inveséd the money to open First Capaty First Care’s administratifees;and
purchase First Care’s equipment, furniture, and computkr§. 13.Yoryana never received
profit distributions or payments from First Care other than her weekly s&daffy14.Yoryana
did not know how First Care obtained patiemds.J 15. She did rtcchoose First Care’s office
location, as Ruiz selected its location in a building he owided. 16.

Yoryana had no written agreement or other document regarding her purportedrogvner
of First Careld.  17. She did not have a key to First Care’s offidey 18.Ruiz maintained
control over First Care’s premises, holding all keys and determining(arsts hours of opar
tion. Id. Yoryana did not have the authority to hire or fire employees; Ruiz madeFaisoCare’s
hiring, firing, and compensation decisiofg. § 19. She did not set policies at First Care, such as
types of patients or insurance that First Care would addeffit20.Ruiz implemented and enforced
these types of policietd. Yoryana dd not determine the amount to charge for services provided
at First Careld. 1 21. She did not pay bills related to First Care’s overhead expahseise did
not select or have contawith First Care’s accountantg@ther, Ruiz selected, retained,trasted,
and paid First Care’s accountaritk.f 22.Ruiz also provided documents for First Care’s tax returns
and signed those tax returns on behalf of First Gdr&.oryana did not have any control of First
Care’s bank account or financial recortk.| 23. Ruiz opened First Care’s bank accounts and
maintained control over them throughout First Care’s existence and alieChneclosed.ld.
Yoryana did not hire lawyers or make litigation decisions for First Cér§.24. Ruiz hired First
Care’slawyers and made all litigation decisions while First Care was open and altsed.td.

Yoryana admitted that her sole responsibility at First Care was to proxseage therapy



to patients and that she never actually owned the dhi§.25.In December 2007, she told Ruiz

she did not want to be listed as the owner any longer because she was only invohstcCar&ir

as a massage therapist. I 26. Ruiz told her that he would look for a new owséortly thee-

after, Ruiz informed her th&r. John Romano, a licensed chiropractor, would be the new owner.
Id. 11 26, 28Ruiz and Yoryana never discussed anything further regarding the purported sale of
First Care from Yoryana tRomanold. § 26.Yoryana continued to work at First Care as a nggssa
therapist during which time she was paid the same amount of money she was previously paid,
until February or March 2009vhenshe returned to working at PHidl. 11 27, 32.

In early 2008defaulted Defendarilarcos Padron introduced Ruiz Rmmanold.  28.
Together, Ruiz, Padron, afbmanoorchestrated the purported sale of First Care from Yoryana
to Romanold. § 29.However,Romanopaid no money to acquire First Care, made no investment
in First Care, and acquired none of First Care’s assatsydtme.ld.

On February 15, 200&;irst Carefiled an Application for Certificate of Exemption from
Licensure as a Health Care Clinic, which representedRibi@ianowas First Care’s whole owner
Id. § 30.Based on this representation, AHCA issued First Care a Health Care Clihfc&ter
of Exemption effective March 11, 2008.

Like Yoryanabefore him dthough Roman@ppeared on paper as First Care’s owher,
had no authority as the purported owneFwst Care, afkuiz continued to maintain complete
control over the clinicld. I 31 Romanadmitted he managed patient treatment at First Care, but
he never controlled First Care’s deyday operationdd. 1144-45. He did not control First Care’s
bank accounts or financial records, nor did he control who was paid from First Co@sis.

Id. 1 34. He did not control hiring, firing, or compensation of employkked. 35.He did not
maintain First Care’s patient recordd. § 36. He did not select First Care’s insurance provider

for First Care’s general liability policy and did not obtain First Gamesuranceld. § 37.He did



not handle First Care’s marketinld. 1 38. He did not oversee First Care’s corporate filings with
the State of Florida Division of Corporations, nor did he pay the state atlatinesfeeslid. I 39.

He did not select, instruct, or pay First Care’s accountiht§.40.He did not set up or maintain
First Care’s accounts with utilities or thipérty vendorsld. 1 41. He did not make the decision
to close First Care and was not involved in winding down First Care after itclds$ 42.

All decisions made during First Care’s existence continued to be made bySieain.
1934-43. Ruiz handled orporate filings and was listed as president/treasurer of First Care on
documents submitted to the Florida Department of Revedu$.39.Ruiz unilaterally decided
to close First Care and wind it down after it cloddd{ 42.When First Care close®omanodid
not receive any monies or other assets, and did not determine the disposition ofgbisse.as
143. Ruiz handled all such issudd. After Romanaostopped working at First Care, Ruiz paid
Peter Henry Locksmith to change First Care’s lotksY 58.

In addition tothe authority outlinedabove, Ruiz had complete discretion over First Care’s
bank accounts from the time First Care was founded until well after it closédhgmumerous
cash withdrawals and writing checks to himself, his wifanh Perez, other family members,
entities Ruiz and/or his family owned and controlled, and third paldie$%$.46.Ruiz signed more
than 84% of all checks drawn on First Care’s bank accounts (totaling $1,058/68&Romano
signed only 4.6% (totaling $58,007) and Yoryana signed only 2.7% (totaling $33,856). The remai
ing 8.7% of the checks, which total $109,344, contain an illegible sigrapossibly Ruiz’sld.
147.

From January 2008 through January 2Rz, his family members, and entities associated
with them received a total of $419,874.61 from First Cdraitk accounts:

e Ruiz received $161,195 through checks he wrote to himself and cash withdrawals he
made;



e Ruiz’'s wifereceived $22,550;
e Ruiz andhis wifereceived $68,500 via checks mamg/able to them jointly

e Best Transportation, Inc., a company owned by Ruiz bhisd wife, received
$104,489.61Ruiz signed every check payableBest Transportation;

e Marr Building Associates, another entity in which Ruiz had an ownership $ttere
received $11,700 through checks signed by Ruiz;

e PHlIreceived $2,040 through checks signedRbiz;

e Nocari Investments, another entity in which Ruiz had an ownership interesiyed
$900 through a check signed by Ruiz

e Pedro Ruiz, Ruiz’'s uncle, received $14,000;

e Felicia Ruiz and Ulises Ruiz, two of Ruiz’s relatives, received $16,50%a590
respectively

e Niebla Billing Services Corp. and Nieblaansportation Services, Ireentitiesowned
by Ruiz’s nephew Leonel Garrido—received $16,%00)

e Padron received $2,850.

Id. 197 48(a)(j). By contrastRomanoand his entitiess-CDF Management Company, Golden
Panda Management Corporation, and Green&afe Management Solutions, Hereceived a
combined total of $59,738, and Yoryana received $44,456178748(k)-(1). Padron received
$2,850.1d. T 48(m).

Of that over $419,000 that was paid to Ruiz, his family members, and associdted, enti
$139,989.61 was paid during the four yedfiter Ruiz closed First Cardd. q 50.At least one
withdrawal slip from First Care’s account, evidencing Ruiz’s cash withdifasa that account,
specifically references Ruiz as First Care’s “own#&t.”] 51.Ruiz used First Care’s check card
to pay his personal attorney who represented him in a fougelpsoceeding against residential
property Ruiz ownedd. § 52. Ruiz wrote checks against First Care’s bank accounts to pay the
Traffic Ticket Office for citations that he, Padron, Yoryana, and one of Ral#tvwes received.

Id.  53. In total, Ruiz wote at least fortyour checks on First Care’s bank accounts to the Traffic
Ticket Office for ticket citationsld.  54.

When Ruiz closedFirst Care, he, along with his wife and children, moved the furniture
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and records to a storage unit that Ruiz selected and rédi&d55. While winding down First
Care, Ruiz disposed of and sold First Care’s remaining equipment and withdrew thefroone
First Care’s bank accountsl.  56.Around this timeRuiz instricted Yoryana to close First
Care’sbankaccount at Bank of Americdd.  57.Because Yoryana’'s name was also on the
account, she went with Ruiz to the bank and obtained a check made out tcaYforys®0,426.78.
Id. At Ruiz’s direction, Yoryana cashélde check and gave the cash to Ruiz “because it was his.”
Id. Ruiz handled all other aspects of the winding down, including satisfying leasetiollsga
shutting down utilities, and closing third-party accouldsy 61.

State Farm Mutual and State FaFine received bills from First Care for treatment that
First Care purportedly provided to State Farm Mutual’'s and State FHeegis insureds from appxe
imately December 2007 through April 2018. 1 63.State Farm collectively paid First Care
$640,665.061d. State Farm relied on Fir€lare’s alleged compliance with Florida law when it
paid First Care’s claims, and State Farm did not know that First Care wasirgpe&rithout the
requisite license and without properly qualifying for a licensure exemitiofi.64.
1. DISCUSSION

A. The Treatment Rendered at First Care Was Unlawful

The legal framework governing State Farm’s motion has been aptlyldesoritwo dee
sionsby Chief Judge Moore. First:

Florida’s Motor Vehicle NeFault Law (“Florida’s NeFault Law”) requires that

Florida automobile insurance policy holders have PIP coverage to provide victims

of motor vehicle accidents benefits for reasonable, necessary, related and lawful

treatment, witbut regard to fault. Fla. Stat. 88 627.#8R7.7405. The law sets

forth what benefits are covered under PIP, stating in pertinent part thatétheal

benefits shall provide reimbursement only for such services and care tlet-are

fully provided, supervised, ordered or prescribed.” Fla. Stat. 8 627.736(1)(a). “An

insurer is not required to pay a claim or charges for any service or treatntent tha
was not lawful at the time rendered.” Fla. Stat. § 627.736(5)(b)(1)(b). . . .

The statutory definition of “levful’ or ‘lawfully’ means in substantial compliance
with all relevant applicable criminal, civil, and administrative requiremehts
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state and federal law related to the provision of medical services or tredtment.
Fla. Stat. § 627.732(11). Florida’s Mault Law also provides that “[n]o statement

of medical services may include charges for medical services of a person or entity
that performed such services without possessing the valid liceng@®deto pe

form such services.” Fla. Stat. § 627.736(5)(dkurers are not required to pay a
claim or charges “[w]ith respect to a bill or statement that does not substantially
meet the applicable requirements of [section 627.736(5)(d)].” Fla. Stat.
8§ 627.736(5)(b)(1)(d).

B&A Diagnostics, InG.145 F. Supp. 3d at 1163. Ahdther.

Florida’s Health Care Clinic Act (“HCCA”), Fla. Stat. 88 400.99G&eq,. requires

that all health care clinics be licensed by the AHCA unless they quailiy fexem-

tion. Fla. Stat. 8 400.99The express purpose of the HCCA “is to provide for the
licensure, establishment, and enforcement of basic standards fordagalitiinics

and to provide administrative oversight by [the AHCA].” Fla. Stat. § 400.990(2).
The HCCA also incorporates theditsure requirements of the Health Care Licensing
Procedures Act, Fla. Stat. 88§ 408.&25eq. which recognizes that “[u]heensed
activity constitutes harm that materially affects the health, safety, andrevelf
clients.” Fla. Stat. § 408.812(2). Accordingly, “it is unlawful to provide services
that require licensure . . . without first obtaining . . . a license.” . $%08.804.

The HCCA mandates that “all charges or reimbursement claims made hy or o
behalf of a clinic that is required to be licensed under this part, but that is not so
licensed . . . are unlawful charges, and therefore are noncompensable and emnenforc
able” Fla. Stat. § 400.9935(3).

The HCCA allows for certain exemptions from mandatory licensure. One such
exemption provides . . . :

the licensure requirements of [the HCCA] do not apply to[.] . . [a]
corporation that provides health care services by licensed health
care practitioners . . . whichugolly owned by one or more licensed
health care practitioners . . . so long as ohthe owners who is a
licensed health care practitioner is supervising the business activities
and is legally responsible for the entity’s compliance with all federal
and state laws.

[Fla. Stat. § 400.9905(4)(g)].

State Farm MutAuto. Ins. Co. v. Med. Serv. Ctr. of Fla., Int03 F. Supp. 3d 1343, 1350 (S.D.
Fla. 2015)Xemphasis added)

Here, First Care obtained exemptions from mandatory clinic licensure liAHCA in
2007 and 2008 by representing that YoryanaRaohang respectively, owned First Cargtate

Farm maintains that these representations were false, and therefoliejabeinlawfully obtained
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payments from State Farm throughout this period. State Farm also maintaiherih& ho gan
ine issue of material & that First Care did not qualify for any applicable exemptions from the
mandatory licensure requirement, as they were never wholly owned byndasy@omano See
id. at 1350-51.

The Court agrees. The Court has consideredeflegant factorsn determiing ownership
of a business entity, and finds that the admitted facts and the record estailighriyanaand
Romano (1)neverowned stock in First Care or exercised corporate powers over First Care;
(2) neverinvested any capital in First Care; (Bverhad any right to profit from First Care or
risked any loss; (4)everhad the power to sell First Care or cause it to cease operatiwhs;
(5) neverparticipated in the management or control of First Care’s business oper&genisl.
1351 (citingState Farm Fire & Cas. Co. v. Silver Star Health & Reh&®0 F.3d 579, 585 (11th
Cir. 2013)). Furthermore, neither Yoryana nor Romano (1) had any keys to the facility in whic
First Care was housed; (2) owned any equipment located within First Cahad(authority to
retain counsel or hire accountants; (4) were responsible for incae® (&) were responsible for
payment of vendor bills, including utilities; (6) were involved in the-tdagay operational actv
tiesof First Care; (7) determined themaunts billed to insurers; (8) were involved in First Care’s
marketing; (9) controlled First Care’s payroll; (9) controlled or wevelved in employment
decisions; (10) maintained patient records; ditdated office policies pertaining to pricing or
advertising; or (12) dictated decisions as to office personnel or hours ofiapebat id(citing
Allstate Ins. Co. v. Schleut9 Fla. L. Weekly Supp. 561b (Fla. 9th Cir. Nov. 10, 201Thg
admitted facts do demonstrate, however, that Razthe tue owner of FirsCare heclearly
satisfies each of the abolisted factors that both Yoryana and Romano failed to satisfy. In sum,
State Farm has established that there can be no genuine issue of material Farst tGate was

not wholly owned by dicensed health care practitioner, as required for the HCCA’s mandatory

13



clinic licensure requirements, because Yoryana and Romano were both used by Fatraw
[men] in order to circumvent” those requiremeihds.

A clinic that does not qualify for the “wholly owned” exemption, and does not otherwise
have a license, operates unlawfully under Florida &iwer Star 739 F.3d at 582, 58Because
First Care did not qualify for this exemption, and because it did not othdrawsea licensduring
its operationState Farm has also established faiz unlawfully operated First Casnd any
treatment rendered there was likewise unlawful

B. State Farm Is Entitled to Summary Judgment on Their Claims

“Because claims by a clinic operating in violation of the [HCCA] are deemeambnmp®-
sableand unenforceable under the statute, an insurer can recover its payments anad&tor-
clinic . . . .”Allstate Ins. Co. v. Vizcag26 F.3d 1326, 1330 (11th Cir. 201davingdetermined
that First Care was unlawfully operated, the Cawakes quick work ots analysis of State Farm’s
claims.

1 Unjust Enrichment

“[T]o establish the elements of a cause of action for unjust enrichment, State Farm mus
show that: (1) plaintiff has conferred a benefit on the defendant, who has knowhedgef;

(2) defendant voluntarily accepts and retains the benefit conferred; and (3)cthrastances are
such that it would be inequitable for the defendant to retain the benefit without pagiaglue
thereof.”Medical Service Center of Floridd03 F. Supp. 3d at 1355.

The admitted facts shothat State Farm conferred a benefit of Ruiz by providing PIP
payments to First Care, atttat Ruiz voluntarily accepted anétaired those payments, despite
knowing thathe was operating First Care in violatiohthe HCCA’s exemption requirements
and that he washus unlawfully providing treatment to patients. The Court also finds “that it

would be unjust under these circumstances to allow [Ruiz] to retain these bdasfii® [his]
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unlawful conduct.”ld. Therefore, State Farm’s motion for summary judgment on their unjust
enrichment claim is granted.
2. FDUTPA

To establish a claim under tiROUTPA, State Farm must show (1) a deceptive
act or unfair practice, (2) causation, and (3) actual damé&gdstaldi v. Sunvest
Communities USA, LLG37 F. Supp. 2d 1045, 1056 (S.D. Fla. 2009). A deceptive
act or practices “one that is likely to mislead consumers and an unfair practice is
one that offends established public policy and one that is immoral, unethicas-oppre
sive, unscrupulous or substantially injurious to consumeashington v. La Salle
Bank Nat'l Ass’n817 F. Supp. 2d 1345, 1350 (S.D. Fla. 2011). Fraudulent conduct
in the context of billing for PIP benefits qualifies as a deceptive act for pwpose
of FDUTPA. See State Farm Mut. Auto. Ins. Co. v. Physicians Injury Care Citt., Inc.
427 F. App’x 714, 723 (11th Cir. 2011) (per curiam);d in part on other grounds
sub nom. State Farm Mut. Auto. Ins. Co. v. Willigs&3 F. App’x 665 (11th Cir.
2014) (per curiam)see also State Farm Mut. Auto. Ins. Co. v. Comprehensive
Physician Servs., IncNo. 142381,2014 WL 7070832, at *3 (M.D. Fla. 2014);
State Farm Mut. Auto. Ins. Co. v. Physicians Grp. of Sarasota, .2 E.Supp.

3d 1303, 1312-13 (M.D. Fla. 2014tate Farm Mut. Auto. Ins. Co. v. Kuglélo.
11-80051, 2011 WL 4389915, at *12 (S.D. Fla. 2011).

Medical Service Center of Floridd 03 F. Supp. 3d at 1354 (citations alter&tate Farm has
establishegdbased on the admitted fadtisat there is no genuine issue of material fact that Ruiz
violatedFDUTPA. The Court finds that Ruizngaged in unfaiand deceptive acts and practices
in the conduct of [his] trade and commerce by unlawfully operating [a] metliita[] ” to obtain
payments for PIP benefits that State Farm had a statutory right to denyaasullplrendered.

Id. Additionally, the Cour finds that “[tlhese deceptive acdgad practices resulted in harm to
Plaintiffs, Plaintiffs’ insureds, and the public as a whold."at 135455 (citation and footnote
omitted).Accordingly, State Farm’s motion for summary judgment on thBIUTPA claim is

granted:

In the event the Court granted summary judgmentateStarn's favor, State Farnseeks

*  The Court findRuiz’s argumenpertaining to his purportetffirmative defense of ‘assumption of business
risk” to bewithout meritas it is not supported by the record
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an awardof attorneys fees costs, and expensé®DUTPA provids, “In any civil litigation esult-
ing from an act or practice involving a violation of this part . . . the prevalmty, after jugment
in the trial court and exhaustion of all appeals, if any, reagive his or her reasasle dtorneys
fees and costs from the nonprevailing pérBta. Stat8 501.2105The Court eserves judgment
on thisrequest. State Farm may filn appropriate motiorior attorneys fees and cosisithin
sixty days of the entry of judgment.
V. CONCLUSION

Based on the foregoing is ORDERED AND ADJUDGED that thePlaintiffs Motion
for Summary Judgment [ECF No. 166]GRANTED. Pursuant to Federal Rule of Civil Peac
dure 58, final judgment will be entered separately.

This action iSCLOSED and all other pending motions &d&NIED ASMOOT.

DONE AND ORDERED in Chambers at Miami, Florida, ti2§thday of January, 2017

oy 4

DARRIN P. GAYLES
UNITED STATES DI ICT JUDGE
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