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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No. 15v-22405GAYLES

MT. HAWLEY INSURANCE COMPANY,

Plaintiff ,
and
THE NORTH RIVER INSURANCE
COMPANY,

Plaintiff -Intervenor,
V.

MIAMI RIVER PORT TERMINAL, LLC;
WILSON AUGUSTAVE; and DESELYN
JOSEPH,

Defendants

MIAMI RIVER PORT TERMINAL, LLC,
Counter-plaintiff ,

V.

MT. HAWLEY INSURANCE COMPANY
Counter-defendant

ORDER
THIS CAUSE comesbefore the Court on the following motions:
(1) PlaintifffCounterdefendaniMt. Hawley Insurance Company’s (“Mt. Hawley”) Motion
for Summary Judgment [ECF No. 37];
(2) Plaintiff-Intervenor North River Insurance Company’s (“North River”) Motion for
Summary Judgment [ECF No. 62];

(3) DefendaniCounterplaintiff Miami River Port Terminal, LLC’s (“MRPT”) Motion

1 Adopted by Plaintiffintervenor North River Insurance Company [ECF No. 62].
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for Summary Judgment [ECF No. 95];
(4) Mt. Hawley’'s Motion for Summary Judgment on MRPT’s CounterctdlBCF No.
97]; and

(5) MRPT’s Motion for Continuance or Stay [ECF No. 76].
The Court has carefully considered the parties’ submissions, the recoisigagd, and the appl
cablelaw and is otherwisfully advised in the premises.

Mt. Hawley, an insurance company, filed this coverage dispute seeking a dmtldrat
it has no duty to defend and no duty to indemnify MRPT in a negligence action in stadte cour
brought byDefendant Wilson Augustavesho suffered injuries while working on property owned
by MRPT.North River, as an excess liability insurer, interveredts counterclaim against Mt.
Hawley, MRPT alleges that Mt. Hd@y breached its contract by failing to immediately defend it
in that state court suend requestthat this Court reform the insurance policy that is the subject
of this case. For the reasohstt follow, the Court finds that Mt. Hawl€gand accordingly,North
River) has no duty to defend and no duty to indemnify and that reformation of the insurance policy
is inappropriateAs a result Mt. Hawley’s two motions for summary judgment shaligoanted,
North River's motion for summary judgment shall be granted, and MRPT’s motion fonaym
judgment and motion for continuance or stay shall be denied.
l. BACKGROUND

This actionarises froninjuries suffered bypefendantAugustave on September 2013,
and the subsequent action filed by Augustave and his RéfsndantDeselyn Joseph, in ther€i
cuit Court of the Eleventh Judicial Circuit in and for Miadade County, Florida, against Defen
antMRPT and P&L Cargo Services, Inc. (which is not a party to this action) (the “Undgrlyin

Action”).

2 Adopted by Defendants Wilson Augustave and Deselyn Joseph [ECFNo.
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A. Factual History
1. Allegations in the Underlying Complaint

In the amended complaint in the Underlying Actidlugustave allegethat P&L and
MRPT “operated a joint venture to import and/or export goods to and from Haiti.” [ECF®&o. 1
1 16] (the “Underlying Complaint”). According to his allegations, on the adte incident,
Augustave was performing work at 3300 N.W. North River Drive, Miami, Florida, 3314
property owned by MRPT and being run by P&L and MRIETY 10.A cargo vessebylviewas
moored at the wharf on the Miami River at that address, which was also the proitigeabf
P&L and MRPT. P&L and MRPT agreed to provide labor and assiSythvéein supervising the
loading and unloading of containers from the ship to the ddcl. 12. An “employee and/or
agent offP&L and MRPT, acting in the scope of his/her employment with [P&L and MRPT],
negligently instructed [Augustavéd maneuver cargo and caused [him] severe personal injury
resulting in paralysis.Id.  15. Augustave and Wilson filed suit in state court on January 22, 2014,
assertingclaims for negligence and loss of consortium against P&L and MRPT.

2. Insurance Policies Obtained by Raul and Lucrecia Gonzalez

On March 23, 2010,.ucreciaGonzalez sent an emad insuranceagencyCollinsworth,
Alter, Fowler & FrenchGroup, Inc.(“*CAFF”). The email concerned MRPT, a limited liability
company of whiclsheandher husbandRaul Gonzalezvere managing membemndthat they
hadformed on March 15, 2010, for the purpose of acquiring the real property located at 3300 N.W.
North River Drive in Miamiln the emailMrs. Gonzalez advised that she and her husband expected
to close on that property on March 30, 2010. On that date, Mrs. Gonzalez ctetramail to
CAFF, in which she aske@AFF to “provide liability/umbrella ceerage for the new property at
Miami River Port TerminalLLC.” [ECF No. 93-3 at 2].

CAFF obtained for the Gonzalezes a commercial general liability poboy ¥L/Indian



Harbor Insurance CompanVhe policy identified various persons and entiigSnamed n-
sureds’ butdid not include MRPT, contrary to Mrs. Gonzalez’s instruction€Ad¢-F, though
neither Mrs. GonZaz nor CAFF noticed the omissioklowever, the themxisting commercial
general liability insurance policy which CAFF had obtained lier Gonzalezes, issued by Essex
Insurance Company, was amended on April 23, 2010, to add “Miami River Port Terminal, 3300
NW N River Drive, Miami, FL 33142" to the policy’s schedule. [ECF No. 105-1].

In anticipation of procuring insurance for the period from December 1, 2010, through
December 1, 2011, CAFF prepared a schedule of insurance for the Gonzalezes, sdnibbdje
among other things, the existing insurance. MRPT was not listed among the naoreds on
the scheduldECF No. 961 at 1213, 15; ECF No. 9@ at 3].The insurance applicatidorm to
procure insurance for this 20410 policy period did not list MRPT among the entities torbe i
sured. [ECF No. 96-1 at 16]. The insurance policy for this period did not list MRPT as adl insure
entity.[ECF No. 93-1 at 2].

In anticipation of procuring insurance for the period from December 1, 2011¢céDer
1, 2012, CAFF again prepared a schedule of insurance for the Gonzalezes. MRPT isteinot |
among the named insureds on this schedule, as[&€F No. 961 at 1719; ECF No. 964 at
3]. The insurance application form to procure insurance for this-2@1folicy period did not
list MRPT as among the entities to be insured. [ECF Nel]9bhe insurance policy for this period
was issued by Mt. Hawje It did not list MRPT as a “named insured,” but it did identify th@loc
tion “3300-3334 NW N River Drive, Miami, FL” as a covered location. [ECF N 89645].

Around this time, the Gonzaleses were advised that Mt. Hawley wished taatard
inspection of the premises at 3300 N.W. North River Drive. The inspection wasnpedon
January 6, 2012yy a representative &RI, acompany retained by Mt. Hawley. The inspection

report identified “Raul and Lucrecia Gonzalez dba Okeechobee Aptséassured. [ECF No.



93-6 at 2].The report states that the inspector met with “Ryan Ganzhle Owner who informed
him that “Raul and Lucrecia Gonzalez are the property owngds]” MRPT argues thaRyan
Gonzalez is not a member of tRaul and Lucreci&onzalezs family or an employee of tire
family’'s companies, but rather an employee of P&L who served as atypetard. [ECF No. 94
1 10].
3. The Subject Policies

In anticipation of procuring insurance for the period from December 1, 2012¢cé&Der
1, 2013 (the time during which Augustave’s injury occurred), CAFF ageaped a schedule of
insurance, and MRPT was again not listed as a named insured. The insurance approation f
procure insurance for this 20413 policy perioddid not list MRPT as among the entities to be
insured, but listed as a location “Miami River Port TermingtCF No. 98 { 12; ECF No. 105
112].

Thepolicy that is the subject dghis action for the December 1, 2012, through December
1, 2013, time period, Policy No. MGL01785Tdas issued by Mt. Hawlep named insuretRaul
and Lucretia Gonzalez dba Okeechobee Apts (See Schedule),” [ECF No. 1-5] (itwd'y:Pbhe
declarations page of the Policy identified th@rm of Business as “Organization(Other than
PartnershipJoint Venture or Limited Liability Company. Policy at 2(emphasis addedYhe
Named Insured and Location Supplementary Schedateaccompaniethe Policylisted a number
of named insureds and covered locations; “Miami Rivet Perminal, Miami, FL” is identified
as a “vered Location” but does not appear in the list of “Named Insuretdst 5556.

With respect to the coverageovidedfor bodily injury and property damage, the Policy

states:



SECTION | —COVERAGES
COVERAGE A BODILY INJURY AND PROPERTY DAMAGE
1. Insuring Agreement

a. We will pay those sums that the insured becomes legally obligated
to pay as damages because of “bodily injury” or “property damage”
to which this insurance applies. We will have the right and duty to
defend the insured against any “suit” seeking those damages. Ho
ever we will have no duty to defend the insured against any “suit”
seeking damages for “bodily injury” or “property damage” to which
this insurance does not apply.

Id. at 6. With respect to who is an insured for coverage for bodily injury, the Polieg:stat

SECTION Il =WHO IS AN INSURED
1. If you are designated in the Declarati@ss . . .

b. A partnership or joint venture, you are an insured. Your members,
your partners, and their spouses are also insureds, but onlyewith r
spect to the conduct of your business. . . .

d. An organization other than partnership, joint venture or limitd li
bility company, you are an insured. Your “executive officers” and
directors are insureds, but only with respect to their duties as your
officers and directors. Your stockholders are also insureds, but only
with respect to their liability as stockholders. . . .

No person or organization is an insured with respect to the conduct of any current

or past partnership, joint venture or limited liability compémgt is not shown as

a Named Insured in the Declarations
Id. at 1415 (emphasis addedNo joint venture idisted as a Named Insure@dthe Policys Decl-
rations.

Plaintiff-Intervenor North River Insurance Company issued a policy of excess Yiabilit
coverage to named insureds Raul and Lucrecia Gonzalez with limits of $15 nulitr fpolicy
period December,2012, through December 1, 2013e “North River Policy”) When applicable,
the North RiverPolicy provides excess liability coverage over and above underlying prinaary li
bility coverage provided by the Mt. Hawley Poliayhich is referredo as“controlling underlying

insurance” in the North Riverolicy. The North River Policy provides, in relevant part, that it

“does not apply to any liability arising out of or in any way related to . . . [eghyity excluded



by CONTROLLING UNDERLYING INSURRANCE,” i.e. the Mt. Hawley Policy. [ECF No. 2B
at 30 & ECF No. 23-2 at 1].
4. MRPT Seeks to Be Listed as a Named Insured

Raul Gonzalez testifiedt his depositiothat he came to the MRPT property on September
17, 2013, the date of Augustave’s injury. [ECF No. 38 at 12]. Two months later, on November 4,
2013, an employee of the Gonzalezes sent an email to CAFF with the subject “Géldpay
icy,” asking CAFF to add a number of parties and entities as insureds undeli¢heifcluding
“Miami River Port Terminal, LLC.” [ECF No. 93&]. Amy Gonzalezthe Gonzalezeslaughter,
asked CAFF to have MRPT added to the Policy. Teresa Garrido, an insagamteat CAFRvho
was then servicing the Gonzalez account, testified that Amy “wanted to €HF] coud get
the company to go back . . . [tjo December 1, 2012.” [ECF Nd. 8628]. An insurance agent
named Andrew McRae at the Westrope agency submitted the request to Mt. Hawéketthis
changeEffective November 6, 2013, Mt. Hawley issued a change endorsenishMBPT in the
scheduleas a named insured, but only on a prospective basis. Policy at 57; [ECF No. 44-3 at 2].

5. Mt. Hawley’s Response to the Underlying Action

Amy Gonzalez, an attorney licensed to practice law in Florida, serves hsdagael to
her parents. Following service of the Underlying Complaint on MRIT ,Gonzalez tenderdte
Underlying Complaint to Mt. Hawley for defense and indemnity on behalf of MRRTV&ch
11, 2014, William J. Dunn, Mt. Hawley’s Director of Claims, sent a letterdo®bnzalez advising
her that Mt. Hawley was declining coverage for the claims alleged against MRRTUnderlying
Action and would not be providing a defense to MRPT in that action.

After Mt. Hawley’s refusal, MRPT retained its own defense colutesseespond to the
Underlying Complaint and retained other counsel to analyze whetheraMite¥is refusal to -

vide a defense and indemnity to MRPT in regard &t #ction was legally propeFhat counsel,



Robert Majo—who currently represents MRPT herarrote to Dunn on April 7, 2014, requesting
that Mt. Hawley reconsider its allegedly improper refusal to provide a defeMdBPT in the
Underlying Action. On ApriR9, 2014, Dunn wrote a letter to Mr. Gonzalez advising him that Mt
Hawley would be providing a defense to MRPT in the Underlying Action under a resergéti
rights.

B. Procedural History

On June 26, 2015, Mt. Hawley filed this action, seeking a demargursuant to 28
U.S.C. 88 220402, that it has no duty to defend or indemnify MRPT in the Underlying Action
[ECF No. 1]. MRPT answered on July 22, 2015 [ECF No. 5], and on November 24, 2015, filed an
Amended Answer and Counterclaim against Mt. Haji&y~ No. 32]. MRPT brings two coumte
claimsagainst Mt. Hawley: onallegingbreach of the duty to defend, arising from Mt. Hawley’s
failure to immediately defend it in the Underlying Action, and one seeala@faggmation of the
Policyto list MRPT as a “named insured” as of the starting date of the Policy

On October 19, 2015, North River filed a Complaint in Intervention, seeking a atemh
that if this Court declares that the Mt. Hawley Policy does not cover anityiaddiMRPT in
connection with the Underlying Action, the Court also declares that the North RiNey &so
does not cover any liability of MRPT in connection with the Underlying Action [EGF28].
MRPT filed its answer to North River's Complaint in InterventmnNovember 6, 2015 [ECF
No. 25].

Five motions are now ripe for the Court’s review:

(1) Mt. Hawley’smotion for summary judgment, filed on June 27, 2016 [ECF No. 37],

seeking a declaration that it has no duty to defend or indemnify MRPT untiee-
lying Action;

(2) North River’s motion for summary judgment, filed on July 11, 2016 [ECF No. 62],



3)

(4)

(5)

seeking a declaration, should this Court grant Mt. Hawley’s motion, that it also has
no duty to defend or indemnify MRPT in the Underlying Action;

MRPT’s motion for summg judgment filed on October 25, 201 ECF No. 95],
seeking adeclaration that Mt. Hawley is obligated to defend and indemnify MRPT
in the Underlying Action, and seeking summary judgment on its countesclaim
against Mt. Hawley;

Mt. Hawley’s motion for summary judgment on MRPT’s counterclaims, also filed
on October 25, 2016 [ECF No. 97]; and

MRPT’s motion for continuance or stay, filed on September 21, 2016 [ECF No. 76],
seeking a continuance of the trial date or stay in this action pendingti@salf the

trial in the Underlying Actionwhich is presently set on the state court’s January 17,

2017, trial docket.

LEGAL STANDARD

Summary judgment, pursuant to Federal Rule of Civil Procedure 56(a), “is appropriate

only if the movant shows that there is genuine issue as to any material fact and the movant is

entitled to judgment as a matter of lawdlan v. Cotton572 U.S—, 134 S. Ct. 1861, 1866

(2014) (per curiam) (quoting Fed. R. Civ. P. 56(a)) (internal quotation marks omsgedalso

Alabama vNorth Caroling 560 U.S. 330, 344 (2010). “By its very terms, this standard provides

that the mere existence of some alleged factual dispute between the paltied deéfeat an

otherwise properly supported motion for summary judgment; the requiresniatt there be no

genuineissue oimaterialfact.” Anderson v. Liberty Lobby, In&77 U.S. 242, 247-48 (1986).

An issue is “genuine” when a reasonable trier of fact, viewing all of the record esjden

could rationally find in favor of the nonmoving party in light of his burden of pidafrison v.

Culliver, 746 F.3d 1288, 1298 (11th Cir. 2014). And a fact is “material” if, “under the applicable



substantive law, it might affect the outcome of the caseKkson Corp. v. N. Crossarm C857
F.3d 1256, 25960 (11th Cir. 2004) (citations and internal quotation marks omitted). “Where
the material facts are undisputed and all that remains are questions of langrgyaoadgment
may be granted Eternal Word Television Network, Inc. v. Sec’y of U.S. Depisafith & Human
Servs, 818 F.3d 1122, 1138 (11th Cir. 2016).

The Court must construe the evidence in the light most favorable to the nonmoving party
and draw all reasonable inferences in that party’s f&©B€ v. Monteross@56 F.3d 1326, 1333
(11th Cir.2014). However, to prevail on a motion for summary judgment, “the nonmoving party
must offer more than a mere scintilla of evidence for its position; indeedptimaoving party
must make a showing sufficient to permit the jury to reasonably find oehtdfli Urquilla-Diaz
v. Kaplan Univ, 780 F.3d 1039, 1050 (11th Cir. 2015).
[11. DISCUSSION

A. Mt. Hawley and MRPT’s Cross-Motions for Summary Judgment

The parties agree that Florida law applies to the Policy and this disimater Florida law,
aliability insurermay haveboth a duty to defend araduty to indemnify E.g, Pa. Lumbermens
Mut. Ins. Co. v. Ind. Lumbermens Mut. Ins.,@8. So. 3d 182, 186 (Fla. 4th DCA 2010).

1. Duty to Defend

Whetheran insurer has a duty to defend “is determibg examining the allegations in
the complaint filecagainst the insuredl’ime Tree Vill. Cmty. Club Ass’n v. State Farm Gen. Ins.
Co,, 980 F.2d 14021405 (11th Cir. 1983(citing Nat'| Union Fire Ins. Co. v. Lenox Liquors Inc.
358 So. 2d 533, 53@-la. 1978)).“To determine whether [the insurer] ha[s] a duty to defend [the
insured], the Courboks only to the allegations in the Underlying Complaint and the terms of
the Policy” Evanstonins. Co. v. Haven S. Beach, LLT52 F. Supp. 3d 1370, 1374 (S.D. Fla.

2015) (emphasis addedj.the Underlying Complaint “alleges facts tHairly and potentially

10



bring the suit within policycoverage,the insurer has a duty to defend its insudeshes v. Fla.

Ins. Guar. Ass'n908 So. 2dt35, 44243 (Fla. 2005) (citations and internal punctuationtemi
ted). By contrast, “[w]here thallegations in the complaint show that no coverage exists or a
policy exclusion applies, no dutg defend arisesJames River Ins. Co. v. Bodywell Nutrition,
LLC, 842 F. Supp. 2d 1351, 1388.D. Fla. 2012) (citindPosigian v. Am. Reliance Ins. Co. of
N.J, 549 So. 2d 751, 753 (Fla. 3d DCA 1989)). “The allegations of the complaint govern the
duty to defendeven if they may be factually incorrect or without mertinshine Birds &
Supplies, Inc. v. U.S. Fid. & Guar. C&96 So. 2d 907, 910 (Fla. 3d DCA 199\t if those
allegationdeave any doubt as to the dutydefend, the question must be resolved in favor of the
insured,Trizec Props. Inc. v. Biltmore Can€o., 767 F.2d 810, 8312 (11th Cir. 1985).

The Court finds the decision by thddistrict JudgeAdalbertoJordan inKenneth Cole
Productions, Inc. v. MiContinent Casualty Cp763 F. Supp. 2d 1331 (S.D. Fla. 2010), paftic
larly instructive in resolving the question of whether Mt. Hawley hdsits to defend in the
Underlying Action and thus a lengthier discussiontlwht case is warrantedlhere Kenneth Cole
hiredtwo companies-Cohen, Inc., and Jason Asbury Constructtamnvices LLC—to do cm-
struction work at Dolphin Malin Miami-Dade CountyThe contract controlling the construction
work listed Cohen and Jason Asbury LLC as a joint venture. During the project, a Guileyee
negligently struck a sprinkler, which resulted in nearly $150,000 of water damagetiK€uie
paid Dolphin Mall for the water damage, and then sued Cohen and Jason Asbury LLC in New
York state court seeking indemnification, citing an indemnificatl@ause in the construction
contract. Cohen, whwas insured by Mig€Continent Casualty Co. for bodily injury and property
damage caused by Cohen, presented the complaint t&Cbhtinent. The insurance contract
between Cohen and Mi€ontinent stated: “No person or organization is an insured with respect

to the conduct of any current or past partnership, joint venture or limited lialoifitpany that is

11



not shown as a Named Insured in the Declaratiddsdt 1333. Based on this clause, and because
the New York state complaint alleged that Cohen and Jason Asbury LLC were a joureyent
Mid-Continent refused to defend or cover liability arising from the incidéohen entered a
judgmentby confession and assigned to Kenneth Cole its rights to prosecute a decjadator
ment action against Mi€ontinen, which Kenneth Cole brought in Florida court.tAé summary
judgmentstagein the Florida actionKenneth Cole argued that the court@danot grant summary
judgmentin favor of Mid-Continentdespite the allegations in the New York complaint thdtebo
and Jason Asbury LLC entered into a joint venture, because the question @nahjetht venture
existed is factually intensive

In granting MidContinent’'s motion for summary judgment on the duty to defend issue,
Judge Jordan found that “[t]ladlegations of the New York state complaint make clear that Cohen’s
liability to Kenneth Cole . . . arose from Cohen’s (alleged) joint venture agbnJAsbury LLC.”
Id. at 133435. Judge Jordan noted that tt@mplaint alleged that Kenneth Cole “retairjédson
Asbury LLC], in joint venture with Cohen”; that Kenneth Cole made a cdntifit Jason Asbury
LLC “in joint venture with Cohen”; and that the contract that Jason Asbury LLC anch@alered
into with Kenneth Cole as “joint venture partners” required indemnification for dzsregsing
from work at Dolphin Mallld. at 1335. He continued:

According to the New York state complaint, Cohen is liable to Kenneth Cole . . .

because it entered, as part of a joint venture, an agreement promising to igdemnif

Kenneth Cole . . . . Because Kenneth Cole . . . seem[s] not to dispute thatrthe insu

ancecontract bars coverage arising from joint ventures, the allegations in the New

York state complaint make clear that no coverage exists. So the allegations do not
create a duty to defend.

This Court finds that thevell-reasoned analysif Kenneth Colesquarely applieso the

facts of this casdn the Underlying Complaint, Augustave and Joseph allege the following:

12



e that P&L and MRPT have the same principal addre8800 N.W. North River Drive,
Miami, Florida 33142. Underlying Complaint {4 6-7;

e that “[a]t all times material to this Complaint, Defendaf&l[] and [MRPT] held thm-
selves out to be and were engaged in the business of arranging shipments of gueds be
Miami-Dade County, Florida and Haitild.  8;

e that on the date of the incident, Augustave was “performing work at therfyropaned by
[MRPT] and being run byH&L] and [MRPT].”Id.  10;

e that on the date of the incident, “the cargo veSs#liewas moored at the wharf on the
Miami River adjacent to Defendant8&L] and [MRPT]’s principal office at 3300 N.W.
North River Drive, Miami, Florida 3314 [sic]ld. § 11;

e that on the date of the incidenthé Defendantsagreed to provide labor and otherwise
assist thesylviein the supervision” of loading and unloading containers from the ship to
the dockld. § 12 (emphasis added);

e that on the date of the incidenthé Defendantsemployed a person named LESLIE
PIERRE LOUIS, among others, as a supervidok.Y 14 (emphasis added);

e that on the date of the incident, “an employee and/or agdd¢feindants acting in the
scope of his/her employment wibefendants” negligently instructed Augustave to
maneuver cargo, which caused Augustave’s injuliedl 15 (emphasis added);

e that “[tlhe Defendants[P&L] and [MRPT],operated a joint ventur¢o import and/or
export goods to and from Haitd. § 16 (emphasis added);

e that“[t]he Defendantsegligently permitted the subject river terminal to be operatdd wit
outreasonable safety precautions and standaldisY’17 (emphasis added); and

¢ that on the date of the incident, Augustave was injured “as a resddffendants’nedi-
gence.”ld. T 18 (emphasis added).

Theseallegations make cleafor present purposethat Augustave and Joseph’s injuries arose
from a joint venture between MRPT and P&L. MRPT does not dispute that the Patey thiat
it does not insure joint ventures not listed asiiad, nor does it dispute that no joint venture is
listed on the Policy’s declaratiorspplying the reasoning dfenneth Colethe allegations of the
Underlying Complaint do not create a duty to defend.

MRPT advances several arguments against this finding. The Court, however, finds none
of thempersuasive.

MRPT first contendghatthe Underlying Complaint “does not plead a single fact which

would support the bald legal conclusion that MRPT was involvadjaint venture’ with its tenant

13



P&L.” MRPT Mot. at 13. But the Court has jutstelf listed nearly a dozen allegatiofiem the
Underlying Complainthat support the conclusiotihat no coverage existgs-avis the alleged
joint venture between MRPT and P&Lhe Court reiterates thdte allegations athe Underlying
Complaint “govern the duty to defemden if they may be factually incorrect or without metit
Sunshine Birds & Supplie696 So. 2&t910 The factuakllegations are what they are, and that is
all the Court need concern itself with when undertakimduty to defend analysfs.

Next, MRPT argues thdtecauséVit. Hawley“seeks to avoid its duty to defend based on
a policy exclusion,” ithas the burden of demonstrating that the allegations of the complaint are
cast solely and entirely within the policy exclusion and are subject tdhapreasonable intemgr
tation” Id. at 12 (quotingCastillo v. State Farm Fla. Ins. C®71 So. 2d 820, 824 (Fla. 3d BC
2007));see also id(citing Acosta Inc. v. Nat’l Union Fire Ins. Ca39 So. 3d 565, 574 (Fla. 1st
DCA 2010)).But this case does not concern a poksyglusion under the Policy hereprcove-
age exists fojoint ventures’not shown as a Named Insured in the Declarations.” Policy dh15.
addition,MRPT has provided no authority which supports the propoditiana complaint must
establish “unequivocally” or otherwise, that a joint venture exfstspurposes of a duty to defend
analysis.

MRPT alsoassertsthat the Underlying Complaint is “ambiguous” and thus should be
construed in favor of finding a duty to defend because it states sepa@laiente causes of action
against MRPT and P&LAccording to MRPT pecausehe Underlying Complainbringsclaims

against MRPT and P&L in separate counts, this “plainly” leads to the conclusidhaHande-

¥ As suchMRPT’s position that it was not in a joint venture with P&L, but rather that ®& MRPT’s commercial

tenant on the subject property under an oral lease, is ultimatédyamne to the Court’s determination on this issue
Even if MRPT wereble to prove that no joint venture existed between it and P&L, “amaimseicompany’s duty

to defend an insured is determined solely from the allegatiohe icoimplaint against the insured, not by the actual
facts of the causes of action against theured, the insured’s version of the facts, or the insured’s defenses.
Amerisure Ins. Co. v. Gold Coast Marine Distribs., J&1 So. 2d 579, 5881 (Fla. 4th DCA 2000)see also
Kenneth Cole763 F. Supp. 2d at 13386. The Underlying Complaint allegésat each act that gave rise to
Augustave’s (and Joseph’s) injuries was an act téd@etherby MRPT and P&L, which operated together as a
joint venture.

14



lying Complaint alleges two separate claims against MRPT, two $egtmans against P&L, and
aclaim “against the ‘joint venture’ entity that allegedkisted.” MRPT Reply at-3. In making
this argument, MRPT relies on language from the Eleventh Circuit staahgvhere “the [unde
lying] complaint alleges facts showing two or more grounds for liability, ieg within the
insurance coverage and thier not, the insurer is obligated to defend the entire dditdt 3
(quotingLime Tree Village980 F.2d at 14Q5But unlike the facts in that case, the facts in this
Underlying Complainto notshow some basis for imposing liability that falls witpiolicy cove-
age. The allegations here present a single, unambiguous picture: MRPT and R&bina ve-
ture, hired a supervisor who, as an agent of that joint venture, acted ingenegtay which
caused Augustave to suffer injutfyWhere the allegediacts and legal theories do not fall within
a policy’s coverage, no duty to defend arisédt’ Hawley Ins. Co. v. Dania Distrib. Ctr., Ltd.
763 F. Supp. 2d 1359, 1364 (S.D. Fla. 204aff)d, 513 F. App’x 890 (11th Cir. 2013) (per cur
am). Augustave’s Uderlying Complaint clearly reflects that restire claimis based on events
that occurred as a result of the joint venture between MRPT and P&L, which is not covered by
the Policy.

Moreover, undeKenneth Colean underlying complaint need not assertliégsms solely
against the joint venturfer an insured to avoid a duty to defeiithe underlyingNew York state
complaint inKenneth Colavas brought bywo plaintiffs—Kenneth Cole Productions, Inc., and
Cole South Beach, Ine-against two defendartsJasonAsbury Construction Services, LLC, and
Cohen, Inc. See Compl. atkenneth Cole Prods., Inc. v. Jason Asbury Constr. Servs.(MDNC
Sup. Ct. Aug. 7, 2008). The plaintiffsserted claims fandemnification, breach of contract, and
negligenceagainsthe twodefendantsvhom they alleged took part in a joint ventusegd. at 57.
Yet the fact that thenderlying complaintvasbrought against Cohen and Jason Asbury [AsC

two separate entitiesnot againstwhatever joint venture they allegedly createdether—in no
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way impactedJudge Jordan’s conclusion thié insurer hado duty to deferidbecause the oo
plaint alleged that Cohen and Jason Asbury LLC entered into a joint venture, and bezmse
ance contract barred coverage arising from joamtures, no coverage existed.

MRPT has given this Court no reason to depart filtisanalysis While it is true that the
underlyingKenneth Coleomplaint asserted the three claims against both defendaether
rather than against the two defendantseparate counts (as Augustave did in the Underlying
Complaint), the idiosyncrasies of New YeslkersusFlorida pleading practice is not sufficient
justification for such a departure. MRPT has also provided no authority to suppoguareat
that because a complaint is brought alleging injuries by a joint venture bdimeemntities, the
legal counts being pled against those two entities individually, in an effordtecpthe plaintiff's
right to recover, createsduty to defendlhe Underlying Complaint alleges that MRPT and P&L
are in a joint veture. The Policy bars coverage arising fr@ajoint venture notlesignateds a
Named Irsured. Aud the parties agree that no joint venture is designatetlasadinsured.No
other conclusion than that there is no coverage is appropklaie, he Court concludes that Mt.
Hawley has no duty to defend in the Underlying Action.

2. Duty to Indemnify

While the duty to defend “is controlled by the allegations in the ¢aimpagainst the
insured,” the duty to indemnify “is determined by the underlying facts of the’ Gisde Farm
Fire & Cas. Co. v. CTC Dev. Cor¥20 So. 2d 1072, 1077 n.3 (Fla. 1998)is duty “is dependent
upon the entry of a final judgment, settlement, or a final resolutidreafriderlying claim.J.B.D.
Const., Inc. v. Mid-Continent Cas. C671 F. App’x 918, 927 (11th Cir. 2014) (per curiam).

A declaration as to the duty to indemnify is generghgmature unless there has been a
resolution of the underlying claimiut the “exception to this general principle is if the court can

determine that the allegations in the complaint could under no circumstaatés &result which

16



would trigger the duty to indemnifyNorthland Cas. Co. v. HBE Corpl60 F. Supp. 2d 1348,
1360 (M.D. Fla. 2001). In other words, “a court’'s determination that the insurer has ro duty
defendrequiresa finding that there is no duty to indemnifyi.failer Bridge, Inc. vlllinois Nat'l
Ins. Co, 657 F.3d 1135, 1146 (11th Cir. 2011) (quotiigla. Indem. Ins. Co. v. Yachtsman'’s
Inn Condo Ass’n595 F. Supp. 2d 1319, 1322 (S.D. Fla. 2008¢ also Certain Interested Umde
writers at Lloyd’s, Lon. v. Equitable Life In€o., 32 F. Supp. 2d 1226, 1230 & n.2 (collecting
federal and stateourtcasesapplying the “principle that a finding of no duty to defend, as a matter
of Florida law, necessarily includes a finding of no duty to indemhify”

Given the Court’s conclusiomat Mt. Hawley has no duty to defend in the Underlying
Action, and given that the duty to indemnify “cannot exist if there is no duty todiéf/el-
Care ofFla., Inc.v. Am. Int'l Specialty Lines Ins. Gd.6 So. 304,906 (Fla 2d DCA 2009)
the Court also concludes that Mt. Hawley has no duty to indemnify MRPT.

Accordingly, Mt. Hawley’s motion for summary judgment is grarftéRPT’'s motion
for summary judgment is denied.

B. North River’'s Motion for Summary Judgment

The parties agredat, as North River is‘dollowing form” excess carrierits entitlanent to
summary judgment rises and falls with Mt. Hawle@eeNorth River Mot. at ®; MRPT Opp’n

to North River Mot. at . Specifically, MRPT states that it

4 Mt. Hawley’s Complaint also includes a count to rescind the pfiicynisrepresentation in th@plication process

but Mt. Hawley has asserted that “resolution of the other bases fdrindlies] favor moots this issue.” Mt. Hawley
Opp’n to MRPT Mot. at 19Thus, the Court need not address this claim.

“In essence, a following form polidpcorporates and adopts the conditions of the policy of insurance imetgdiat

preceding it.”Admiral Ins. Co. v. Rockweb15 So. 2d 246, 247 (Fla. 2d DCA 1987). “A *following form’ clairse

a policy of excess coverage incorporates by reference a#riing tind conditions of the underlying policy, except

to the extent that the [excess] contract by its own terms specifically siéfimescope of coverage differenilsg,,

via an exclusion.In re HealthSouth Corp. Ins. Litig305 F. Supp. 2d 1253, 1282 (N.D. Ala. 2004) (emphasis
removed) (citation and internal quotation marks omitted).
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acknowledges that this Court were to determine that Mt. Hawley is entitled to
summary judgment pursuant to the arguments set forth in Mt. Hawley's motion
seeking such relief, then [NortRiver] would be similarly entitled to summary
judgment, since [North River]'s excess liability insurance policy, whicviges
coverage to the same insureds as does the Mt. Hawley policy, follows the form of
the Mt. Hawley policy, and incorporates the same terms and conditions as the Mt.
Hawley policy.

MRPT Opp’n to North River Mot. at-3 (citation omitted).Given this acknowledgmeniorth
River's motion for summary judgment is also granted.
C. MRPT’s Counterclains
1. Breach of Contract
In Count | ofits Counterclaim, MRPbringsa claim for breach of contract, seekirmgg r
imbursement of legal fees expended for the period of time between when the Und&chjamy
was commenced and when Mt. Hawley undertook MRPT’s defense under a reservagbts of
But because th€ourt has found that no duty to defend existed, theréear breach of contract
arising fromMt. Hawley’s failure to defendvit. Hawley’s motion for summary judgment as to
this Count isthereforegranted.
2. Reformation
In Count Il of its Counterclaim, MRPT seeks to have this Court reform the Ptbiex-*
press the parties’ intent that MRPT be listed in the Schedule as a ‘nasueztliras of December
1, 2012, which is the effective date of the policy.” [ECF No. 32 atTt#}.parties’ intentMRPT
alleges was that the schedule to the Policy “include, asied insureds, all business entities in
which Raul and Lucrecia Gonzalez have an ownership interest, including Miami RrvdreR
minal, LLC.” [Id. ] 97].
“Reformation is an equitable remedy which ‘acts to correct an error not irattiegd
agreement it in the writing which constitutes the embodiment of that agreern&utiski ex rel.

Kolski v. Kolskj 731 So. 2d 169, 173 (Fla. 3d DCA 1999) (quotsrgith v. Royal Automotive
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Grp., Inc, 675 So. 2d 144, 1591 (Fla. 5th DCA 1996))[l]n reforming a written instrument,”
the court “in no way alters the agreement of the parties. Instead, thma#tor only corrects the
defective written instrument so that it accurately reflects the true tdrthe agreement actually
reached.Providence Sqg. Ass’'n v. Biancard07 So. 2d 1366, 13680 (Fla. 1987) Florida
courts have sharply delimited a narrow range of circumstandesithsupport reformation: fraud
inequitable conduct, accident, inadvertence, a#iiie ground sought here by MRP-“mutual
mistake.”Golden Door Jewelry Creations, Inc. v. Lloyds Underwriters-Ntamine Ass'n 8 F.3d
760, 765 (11th Cir. 1993). In this conteXfta] mistake is mutual when the parties agree to one
thing and then, due to either a scrivener’s error or inadvertence, exarestiag different in the
written instrument.’Fed. Ins. Co. v. Donovan Indus., Ing¢5 So. 3d 812, 815 (Fla. 2d DCA 2011)
(citation omitted):[T]he mutual mistake must be determined to have existed at the timerthe co
tract was reduced to writingCanal Ins. Co. v. Hartford Ins. G415 So. 2d 1295, 1297 (Fla. 1st
DCA 1982).Reformation igyenerallynot an available remedy where only a unilateral mistake is
presentFeldman v. Kritch824 So. 2d 274, 277 (Fla. 4th DCA 2002).

An insurance policy “as issued and accepted is prima facie the contract of the”parties
Fidelity Phenix Fire Ins. Co. of N.Y. v. Hilliaré2 So. 585, 586 (Fla. 1913klorida courts have
said again and again that insurance contracts must be construed in accordatioe plétin la-
guage of the policy,Siegle v. Progressive Consumers Ins., @49 So. 2d 732, 735 (Fla. 2002),
and “[a] court should read an insurance policy as a whole, and endeavor to give each provision
its full meaning and operative effecfhderson v. Aut®wners Ins. C9.172F.3d 767, 769 (11th
Cir. 1999), so the Court begiits analysis witlthe language of the Policyhe Policy’'s Named

Insured and Location Supplementary Schedule designatesNathet Insureds” and “Covered

® An exception to this general rule permits reformation in cases wheriéateral mistake by one party to an agre
mentis coupled with the inequitable conduct of theestparty Providence Sqg. Ass'®07 So. 2d 1366, 1372 n.3.
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Locations.”In that schedule, MRPT is listed as a Covered Location (as “Miamr Rim¢ Ternt

nal, Miami FL"), but not as a Named Insurdthe term “Covered Locations” is not used elsewhere
in the Policy, but the Policgxtensivelydescribes who or what qualifies as a “Named Insured,”
seePolicy at 1415; see also idat 6 (“Throughout this policy the words “you” and “your” refer
to the Named Insured shown in the Declarations, and any other person or organizéfiongjua
as aNamed Insured under this policy.”), and states that “[n]o person or organization is ad insur
with respect to the conduct of any current or past partnership, joint ventungted lliability
company that is not shown as a Named Insured in the Declaraiohreg,15. An endorsement to
the Policy titled “Limitation of Coverage to Designated Premises or Projeet™[tBsignated
Premises Endorsement”) states that the Policy “applies only to ‘baglily,i ‘property damage,’
‘personal and advertisingjury’ and medical expenses arising out of [tlhe ownership, maiet
nanceor use of the premises . . Id. at 27.

A plain reading of the Policy would be to rethd Designated Premises Endorsement
together with the Named Insured and Location Sermpphtary Schedule to provide that the rasu
ance coverage afforded by the Pclietp Named Insuredsapplies only to bodily injury, property
damage, personal and advertising injury, and medical expenses arising outxplitiiydisted
Named Insureds'ownership, maintenance, or use of the Covered Locations. Acalibe Florida
courtsanalyzing reformation claimemploy a “strong presumption” that an insurance policy
“correctly expresses the intention of the partidgdgara Fire Ins. Co. v. Allied Ele€o., 319 So.
2d 594, 595 (Fla. 3d DCA 1973)e Court finds that the intention of Mt. Hawley and MRPT,
gleaned from this plain reading, is that the Patioyprovidecoverage to MRPT for bodily injury

suffered at 3300 N.W. North River Drive simply bytue of MRPTs ownership of thaproperty
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because MRPT is not listed as a Named InsUred

This “strongpresumption’can be overcome only by clear and convincing evidence that a

different contract was entered into than the one reduced to widingee also Cont’l Cas. Co. v.
City of Ocala 127 So. 894 (Fla. 1930f3d. Phenix 62 So.at586 (holding that a party seeking

reformation must “establish the fact by such evidence as to show conclusivelyrtisstle had

been made and to satisfy the caafrsuch mistake beyond a reasonable doubt”). The burden thus

falls to MRPT to provide clear and convincing evidence that it entered aediffeontract with
Mt. Hawley than the Policy that is presently before the Court, which provides inswaverage
to theentity Miami River Port Terminal, LLC, not “Miami River Port Terminal,” “3300 N.W.
North River Drive, Miami, FL,” some combination of the two, or some variation thereof.
MRPT has not done sti.contends that thBesignated Premises Endorsementsliap-
tion of the Policy to injury arising out of “[tjhewnership. . . of the premises,” Policy at 27, is
“a crystal clear indication that the policy’s liability coverage wasnded to extend to the ‘owner’
of each of the scheduled premises (which necessarily included the dwinemiami River Port
Terminal premises, since it was listed on both successive policies’ SchéddRB)T Opp’n to
Mt. Hawley Mot. at 45. MRPT’s position,in other wordsis that becausé owned the premises
known as Miami River Port Terminal, and because the Designated Premises Beddparports
to applythe Policy to injury arising out of the ownershipGdvered Location@ncluding Miami
River Port Terminal), the parties’ clear intent is that MRPT be covered thedeolicy as a Named

Insured.

" While it is true that ambiguous provisions in insurance policiebere language is susceptible to more than one

reasonable interpretation, one providing coverage and another limittegage—are to be liberally construed in
favor of the insured and against the insusele Garcia v. Fed. Ins. C®69 So. 2d 288 (Fla. 200Djckson v.

Economy Premier Assur. C86 So. 3d 789 (Fla. 5th DCA 2010), this “rule of adverse construdti@fsecondary

rule of interpretation” or a “rule of last resort,” which should not lseluthe parties’ intent can otherwise be dete
mined from a plain reading of the polidgsnerald Pointe Prop. Owners Ass’n v. Commercial Constr. Indus,, Inc.
978 So. 2d 873, 878 n.1 (Fla 4th DCA 2008). The Cmasidetermined the parties’ intent based on a plain reading
of the Policy, so resorting to an interpretation under the rule of seleenstruction is unnecessary.
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The Court disagrees. To adopt MRPT’s interpretation of the Designated éxdinidors-
ment would be to completely elide the distinction between “Namedéddstiand “Covered
Locations,” by, in essence, transforming a Covdiechtioninto a Named Insured. This integar
tationwould fail to give each provision of the Policy its full meaning and operativeteée all
provisions defining or describirifNamed Insureds—as well advit. Hawley’s conscious déc
sion to separate #tcategory from the cat@ry of “Covered Locations>~would be rendered
irrelevant. It would also contravene wskttled law that “courts must not construe insurance
policy provisions in isolation.Office Depot, Inc. v. Nat’l Union Fire Ins. Gd/34 F. Supp. 2d
1304, 1314 (S.D. Fla. 2010) (citidgito-Owners Ins. Co. v. Andersorb6 So. 2d 29 (Fla. 2000));
see also Travelers Ins. Co. v. Bartoszeywdt? So. 2d 1053, 1055 (Fla. 1981) (explaining
that “Named Insured” has a restrictive meaning under Florida kemvgrican States Ins. Co. v.
Kelley, 446 So. 2d 1085, 1086 (Fla. 4th DCA 1984) (same). Given that no provision in the Policy
expands the naming of “Named Insured” to encompass all separately designated “Chwesed
tions,” the Court refuses to expand it based on MRPT’s interpretation of a pasgage on a
single page of the Policy.

Furthermoreit is apparent from a review of thundispued facts and evidencthat after
Mrs. Gonzalez asked CAFEhe Gonzalezes’ insurance ageatadd MRPTand its location to
their thenexisting insurance policy with Essex Insurance Compamyarch 2010the Gona-
lezes through CAFEsent applicatiofiormsto insurane companies over several yeds policy
coverage beginning iDecember 201,(MDecember2011, andDecembe2012), none ofwhich
listed MRPT among theumerous individuals arehtities to be insurednd none of the insurance
policies corresponding to those applications listed MRPTNen@edInsured.It is undisputed that
the first time Mt. Hawleyearnedthat “Miami River Port Terminal, LLCe&Xxisted wasearly two

monthsfollowing the incident which caused Augustave’s injury when the Gonzalezes, through
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their insurance agent, sought to have MR&Toactivelyadded to the list of named insurexuts-
ered by the PolicyMt. Hawley could not have intended to list as a Named Insured an entity it
was unaware afintil after the underlying incidemtccurred As a resultthe Court finds thathie
Gonzalezes’ (or their insurance agent’s) repeated failure to RRfTvas a named insured their
insurance applicationis, thereforetheir ownunilateral mistaké.
x % %

There is no “clerical mistake” or “scrivener’s error” at issue here. Whether orwasit
the Gonzalezes’ intent to include MRPT as a Named Insarée Policyls immaterial because
it was clearly not Mt. Hawley’'s'When an instrument is written as one party understands it, and
not as the other party understands it, there is no ground for retdomé v. J.C. Turner Cypress
Lumber Co,.45 So. 1016, 1018 (Fla. 1908)ccordingly, he Court concludethat he Gonzalezes’
unilateral mistake-repeateaver the course dhreeyears—does nogive rise toreformation Mt.

Hawley’s motion for summary judgment on Count Il of the Counterclaim isegant

8 MRPT also argues that Mt. Hawley mistakenlyiéxed that the property at 3300 N.W. North River Drive was

owned by the Gonzaleses personally, rather than through MRPT, basedr@ous information supplied to RRI's
inspector in January 2012 by Ryan Gonzalez, who MRPT states was a RédyeeaMRPT contends that this
“mistake” was incorporated into the Policy when it was implemeint&ecember 2012n making this argument
MRPT seems to misapprehend what constitutes a “mistake” for purpgosdermation. As stated previously, a
mutual mistake ipresent “when the parties agree to one thing and then . . . express soménerg di the written
instrument.”Fed. Ins. Cq.75 So. 3d at 815. A “mistake” in this context does not mean “an incaatCtMRPT's
discussion of Mt. Hawley’s purportadistaken belief as to the ownership of the 3300 N.W. North River Drive
property cannot be considered a “mutual mistake,” because MRPT hatedrou evidence that the partageed

that MRPT owned the property but that Mt. Hawley expressed somaidtiiar than that agreement in the Policy.
Even s¢ Mt. Hawley is correct that “[a]n insurer is entitled, as a matter of lawely upon the accuracy of the
information contained in an application and has no duty to make additiquali” Indep. Fire Ins. Co. v. Arvidspn
604 So. 2d 854, 856 (Fla. 4th DCA 1992). Mt. Hawley had no independent duty toinenifgation such as the
ownership of the property at that address in the prafassnsidering the Gonzalezes'’ insurance application. That
duty falls to the Gonzalezes as the prospective insured. If MRPT diblinkit important enough to send one of
its managing members or one of its own employees to meet thetorsfpeche purpses of obtaining insurance
coverage through Mt. Hawley, it cannot now blame Mt. Hawley forpditgethe information given to its inspector
by the employee on the premises who met with and accompanied the ingpectghis visit.

Given that the Court has ruled in Mt. Hawley’s favor on all issues, NiRRibtion seeking continuance or stay
has been rendered moot.
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V. CONCLUSION

Based on the foregoind,is ORDERED AND ADJUDGED as follows:

(1) PlaintifffCounterdefendant Mt. Hawley Insurance Company’s Motion for Summary

(2)

@)

Judgment [ECF No. 37] GRANTED. The Clerk of CourshallENTER JUDG-
MENT IN FAVOR OF Plaintiff Mt. Hawley Insurance Comparand AGAINST
Defendant Miami River Port Terminal, LL.@eclaring that under theommercial
General Liability Policy (Policy No. MGL0O178574Wt. Hawleylnsurance Company
owes no duty to defend or indemnijiami River Port Terminal, LLC, in the lawsuit
currently pending in the Circuit Court of the Eleventhlidial Circuitin and for
Miami-Dade County, FloridaNilson Augustave and Deselyn Joseph v. P&L Cargo
Services, Inc., and Miami River Port Terminal, LICaseNo. 14-01868 CA 21,
Plaintiff-Intervenor North River Insurance Company’s Motion for Summarg-Jud
ment [ECF No. 62] i$SRANTED. The Clerk of Court shaENTER JUDGMENT

IN FAVOR OF Plaintiff-IntervenorNorth River Insurance Company aAGAINST
Defendant Miami River Port Terminal, LLC, declaring that under the Commercial
General Liability Policy (PolicNo. MGL0178574), North River Insurance Company
owes no duty to defend or indemnify Miami River Port Terminal, LLC, in thedaw
currently pending in the Circuit Court of the Eleventh Judicial Circuit in and fo
Miami-Dade County, FloridaNilson Augustave and Deselyn Joseph v. P&L Cargo
Services, Inc., and Miami River Port Terminal, LIGCaseNo. 14-01868 CA 21,
Plaintiff/Counterdefendant Mt. Hawley Insurance Company’s Motion for Summary
Judgment on Miami River Port Terminal, LLC’s CounterclajBEF No. 97]is
GRANTED. The Clerk of Court shaENTER JUDGMENT IN FAVOR OF

Plaintiff/CounterdefendantMt. Hawley Insurance Company amfdSAINST
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DefendantCounterplaintiff Miami River Port Terminal, LLC, on Counts | and Il of
the Amended Answer and Coterclaim[ECF No. 32];

(4) Defendant/Counteplaintiff Miami River Port Terminal, LLC’s Motion for Summary
Judgment [ECF No. 95$ DENIED; and

(5) Defendant/Counteplaintiff Miami River Port Terminal, LLC’Motion for Contn-
uance or Stay [ECF No. 78l DENIED AS MOOT.

This action iSCLOSED and allother pending motions aRENIED AS MOOT .

DONE AND ORDERED in Chambers at Miami, Florida, thigh day ofJanuary2017.

oy 4

DARRIN P. GAYLES
UNITED STATES DI ICT JUDGE
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