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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
INADMIRALTY

Case No. 15-22494-CIV-GAYLES

COMPANIA CHILENA DE
NAVEGACION INTEROCEANICA, SA.,
Plaintiff,

V.
D.H.C. TRUCKING, INC., and

SAFE CARGO FORWARDERS, INC.,
Defendants.

ORDER

THIS CAUSE comes before the Court on Defend&dfe Cargo Forwarders, Inc.’s
(“Safe Cargo”) Motion to Disiss Complaint [ECF No. 13]In this admiralty dispute regarding a
loss of cargo, Safe Cargo argukat Plaintiff Compafia Chilena de Navegacion Interoceanica,
S.A’s (“CCNI”) agent, Agunsa USA (“Agunsa”), s necessary and indexpsable party to this
litigation. Because CCNI failed to name Agunsagmarty, Safe Cargo@ues that the Complaint
should be dismissed. Alternatively, Safe Caaggues that CCNI has faile¢o state claims for
common law indemnity or for contractual imdeity under the Carriage of Goods by Sea Act
("COGSA"), 46 U.S.C. § 3070&t seqg.The Court has considered the briefs, the allegations in the
Amended Complaint, and the applide law. For the reasons tiallow, the motion to dismiss the
common law indemnity claim shall be granted intpand the motions to dismiss shall otherwise

be denied.

! The Court granted the Plaintiff's motion for leavefite an amended complaint [ECF No. 29] on February 10,

2016. [ECF No. 31]. The Plaintiff filed its Amended Complaint that same day. At a hearing on the motion for
leave to file, the parties agreed that the already-filetlomao dismiss and the briefing in support thereof would
be construed as a motion to dismiss the Amended Complaint.
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BACKGROUND

This action arises from two separate shipmeartcargo from Port Everglades, Florida, to
Callao, Peru.

A. Container No. 1

According to the allegations the Amended Complainon June 23, 281, CCNI, an ocean
common carrier for hire with itsrincipal place of business in Chilesued an ocean bill of ladihg
(no. USMIA-006601396-1) for the carriage of af@0t sealed cargo container (no. CNIU11806-4,
hereinafter “Container No. 1”) “said to contain’irger cartridges, toner, and accessories for ship-
ment from Port Everglades to Callao, Peruboard the motor vesselNf/VV”) Cap Stewart. Am.
Compl. 11 5, 11see alsc)Am. Compl.Ex. 1. The named shipper on the bill of lading was Safe
Cargo, an ocean freight forwarder. Am. Confpl2. Defendant D.H.C. Trucking, Inc. (“DHC"),
is an inland motor carrier for i@ and was hired by or on behalf Safe Cargo to transport
Container No. 1 from Safe Cargo’s premises to Port Everglatigs14.

After inland carriage by DHC from Safe Cargo’s premises, CCNI received the sealed
Container No. 1 at Port Eyglades but did not opendt inspect its contenttd. § 15. The ship-
ment terms were “Full Container Load/Full Conti Load,” which signifies that Container No. 1
was loaded, counted, and sealed exclusively Iy Gargo, without anintervention by CCNIId.

1 16. The shipment was a “port to port” movemeneaning that CCNI was responsibly only for
the cargo when CCNI received it at Port Evergkadntil CCNI delivered the cargo to the con-
signee, Compudiskett S.R.LCompudiskett”), at the Port of Callao, Peld. {1 13, 17. CCNI did

not witness the alleged stuffing, loading, orlisepof the cargo into Container No. 1 at Safe

Cargo’s premisedd. § 18. Container No. 1 wdsaded on board the M/V Cap Stewart at Port

2 “A pill of lading records that a carrier has received goods from the party that wishes to ship them, states the terms of

carriage, and serves as evidence of the contract for carfiébmgéolk S. Ry. Co. v. Kirhp43 U.S. 14, 18-19 (2004).



Everglades with the original seals intddt.§ 19. The ship arrived in Callao on July 3, 2014, and
Container No. 1 was released to Compudisketiudyn 5, 2014, with the origal seals still intact.

Id. 1 20. When Compudisketpened Container No. 1 on its prieas, it discovered that a majority
of the cargo listed on the bdf lading was not therdd. 1 21. Furthermore, theeight of the cargo
when Compudiskett received it didt match the weight Safe Cargo provided to CCNI at the time
of shipmentld. T 59.

Compudiskett made a claim for thessounder its cgo insurance policyld. § 22. In
November 2014, CCNI ingenified the cargo insureRimac Seguros y Reaseguros, for the amount
the insurer paid Compudiskett undee ttargo insurance policy—approximately $130,00040.

B. Container No. 2

CCNI’s allegations regardinthe second container are rigadentical. On October 12,
2014, it issued an ocean bill of lading (no. USMIA-006921525-7) for the carriage of a 20-foot
sealed cargo container (no. AR328188-7, hereinafter “Containdlo. 2”) “said to contain”
printer cartridges, toner, and aceages for shipment from PoBverglades to Callao, Peru, on
board the M/V Valparaiso. Am. Com. 23;see alscAm. Compl.Ex. 3. Safe Cargo was the
named shipper on the bill ¢dding, and Compudiskett was the named consigde§{ 24-25.
Safe Cargo hired DHC to transport Container Bldtom Safe Cargo’s premises to Port Ever-
gladesld. 1 26.

After inland carriage by DHC from Safe Cargo’s premises, CCNI received the sealed
Container No. 2 at Port Everglades loid not open it or ispect its contentdd. § 27. This
shipment’s terms were also “Full Containeraddé~ull Container Load,and the shipment was
also a “port to port” movemend. 11 28-29. CCNI did not witness the alleged stuffing, loading,
or sealing of the cargo into Container No. 2 at Safe Cargo’s prenus&§s30. Container No. 2

was loaded on board the M/V Valparaiso at Bmerglades with theriginal seals intactd. § 31.



The ship arrived in Callao on October 23, 201 &ontainer No. 2 was released by CCNI to
Compudiskett with the origal seals still intactid. § 32. When Compudiskett opened Container
No. 2 on its premises, it discovered that a migjaf the cargo described on the bill of lading
was also missindd. § 33. Furthermore, the weight oktlsargo when Compudiskett received it
did not match the weight Safe Cargoyided to CCNI at the time of shipmeid. § 59.

Compudiskett filed an action against CCNItire United States Distt Court for the
Southern District of New YorkSeeCompl.,Compudiskett S.R.L. v. Hamburg Sidamerikanische
Dampfschifffahrts-Gesellschaft K&o. 15-7913 (S.D.N.Y. Oct. 7, 2015). In its complaint,
Compudiskett claims damages in the amourdpgroximately $124,000 arising from the short-
age of cargo from Container No. 2. This case is still pending in that court.

C. Procedural History

Based on the indemnification for the lossaaffgo from Container No. 1, and Compu-
diskett’s claims in the Southemistrict of New York action pgaining to the loss of cargo from
Container No. 2, CCNI filed thiaction against DHC and Safe rGa, asserting three claims:
(1) common law indemnity against DHC; (2)nmmon law indemnity against Safe Cargo; and
(3) contractual indemnity under COGSA againdeSzargo. DHC answered the Complaint. Safe
Cargo has moved to dismiss all claimsiagt it. CCNI opposes Safe Cargo’s motion.
. DISCUSSION

A. Rule 12(b)(7) Motion to Dismiss

Safe Cargo first argues that the Amendammplaint should be dismissed, pursuant to
Federal Rule of Civil Procedure 12(b)(7), foildee to join an indpensable party, Agunsa,
CCNI's agent, under Rule 19.

Dismissal under Rule 12(b)(7) is a two-padquiry. First, the party moving to dismiss an

action for failure to join an indispensable pamntyst first establish thahe absent party is a



“required” party as defined by Fadé Rule of Civil Procedure 19(dAMolinos Valle Del Cibao,

C. por A. v. Lama633 F.3d 1330, 1334 (11th Cir. 2011¢enerally, an akent party is not
required simply because its joinder would bavamnient to the resolution of the disput€lay v.

AIG Aerospace Ins. Servs., In61 F. Supp. 3d 1255, 1266 (M.D. Fla. 2014). Instead, an absent
party is required where (1) the court cannatoad complete relief among the existing parties;
(2) prejudice would result to the smt party’s ability to protectself in the instant action; or

(3) the nonparty’s absence would create a subatarsk that the exting parties would incur
inconsistent or duplicative obligatiorlRaimbeault v. Accurate Mach. & Tool, LL.802 F.R.D.
675, 682-83 (S.D. Fla. 20143ge also City of Maeitta v. CSX Transp., Incl96 F.3d 1300,
1305 (11th Cir. 1999). Second, if theurt determines that the abs@arty is required, it “must
order that party joined if its joinder is feasibl®aimbeault 302 F.R.Dat 682;see alsd~ed. R.

Civ. P. 19(a)(2). Iffor some reason the g cannot be joined,e., if joining the party would
deprive the court of subject matter jurisdictiorheé‘tcourt must analyze the factors outlined in
Rule 19(b) to determine whether ‘in equitydagood conscience the action should proceed among

the parties before it, or should be dismissed, tlserttperson thus regarded as indispensable.

Laker Airways, Inc. v. British Airways, PL.C82 F.3d 843, 847 (11th Cir. 1999) (quoting Fed. R.

® Rule 19(a) states, in pertinent part:

(1) Required Party. A person who is subject to service of process and whose joinder will not deprive the
court of subject-matter jurisdiction must be joined as a party if:

(A) in that person’s absendég court cannot accord complete relief among existing parties; or

(B) that person claims an interest relating to theemullgf the action and is so situated that disposing
of the action in the person’s absence may:

(i) as a practical matter impair or impede the person’s ability to protect the interest; or

(ii) leave an existing party subject to a substantial risk of incurring double, multiple, or otherwise
inconsistent obligations because of the interest.

(2) Joinder by Court Order. If a person has not been joined as required, the court must order that the
person be made a party. A person who refuses to join as a plaintiff may be made either a defendant
or, in a proper case, an involuntary plaintiff.



Civ. P. 19(b)). Conversely, if the court determines the absent pamtyt iequired under Rule
19(a), the lawsuit continueksl.

Safe Cargo contends that Coudiskett instructed it to caatt Agunsa, CCNI’s agent, to
make arrangements for the inlamdnsportation of the containerem Safe Cargo’s facilities in
Miami to Port Everglades and that Agunsa thicg selected DHC as the trucking company for
that transportatiorbeeDef.’s Mot. at 1-2. Safe Cargo’s positits that a large portion of the cargo
went missing from the containers between when DHC received the containers from Safe Cargo
and when the containers were delivered by the DHC driver to CCNI at Port Everglades, “as was
subsequently determined by [a] discrepancy & ricorded weight of the cargo at Port Ever-
glades.”ld. at 2. As a result, Safe Cargo argues @l either directly, or through its agent
Agunsa, knew or should halkeown of the discrepancy imeight prior to filing suitld. Safe Cargo
claims that Agunsa is “potentially [and probabigble for CCNI's alleged damages” and is thus
a necessary and indispensable pddyat 3-4 (alteration in originalBecause CCNI failed to
name Agunsa in this suit, Safe Cargo arguas tthe Amended Complaishould be dismissed.

Safe Cargo asserts that Agunsan@ispensable because the corean bill of lading was issued
by Agunsa as CCNI’'s agentrfthe subject transportSeeDef.’'s Mot. at 3-4; Def.’s Reply at 7-9.
But before the Court can even begin to adsdregunsa’s purported indispensability under Rule
19(b), it must first determine whether Safe Cange established that Agunsa is a required party
under any provision of Rule 19(a).

1. Rule 19(a)(1)(A)

For Agunsa to be required under Rule 19(a)(1)(A), Safe Cargo must establish that the
Court “cannot accord complete relief among exispagies.” Fed. R. Civ. P. 19(a)(1)(A). It has
not done so. The Coudan provide complete relief among thiégants in this action without

joining Agunsa: Safe Cargo islliy able to pay damages weitefound liable for the loss, and



CCNI requests no other reliedee Winn-Dixie Stores, Inc. v. Dolgencorp, |LIZ&6 F.3d 1008,
1039 (11th Cir. 2014)Molinos Valle del Cibap633 F.3d at 1345 (“[Wbney is tingible; the
recipient cares not from whence it camect);Focus on the Family v. Pinellas Suncoast Transit
Auth, 344 F.3d 1263, 128@1th Cir. 2003) (fiding that a nonpartwas required when complete
relief could not be afforded in the nonparty’s atzse as the defendant transit authority could not
require the running of a partiar advertisement on bus shelters owned by the nonparty).

According to Safe Cargo, CCNI has failed tegé or imply wrongdaig on the part of its
agent Agunsa, which may itself be liable for the lafssargo. In fact, CCNIIkeges that Safe Cargo
and DHC,not Agunsa, are responsible fbre loss of cargo assue in this case. Even so, CCNI
is not required to prove any action the part of Agunsa to succemdits claims against Safe Cargo
and DHC.See Quail Cruises Ship Mgmt., LtdAgencia de Viagens CVC Tur Limitaddo. 09-
23248, 2010 WL 1524313, at *3 (S.Bla. Apr. 14, 2010). Ihn.aker Airways for example, the
Eleventh Circuit held that a nonparty was reedibecause proof of the plaintiff's antitrust
claims required the plaintiff to demonstrate ttiat nonparty did not aat an independent man-
ner.Seel82 F.3d at 847. Here, bymtrast, CCNI need not prowaay action by Agunsa to pre-
vail in its common law or contractualdemnity claims against Safe Cargo.

Furthermore, “[tlhe complete relief prowisi of [Rule] 19(a) does not concern any sub-
sequent relief via contribution or indemnificatidor which the abserparty might later be
responsible.’DeWitt v. Daley 336 B.R. 552, 556 (S.Fla. 2006) (citation and internal quotation
marks omitted). CCNI has brougbliaims against Safe Cargo im@tlually. The fact that Safe
Cargo may later have claims for indemnitycontribution against Agumasis of no consequence

in this analysis.Accordingly, Agunsa is not a reqai party under Ra 19(a)(1)(A).

4 Relatedly, the Court wonders why Safe Cargo chose Rulis the avenue to attempt to bring Agunsa into this

case, rather than, perhaps, filing a third-party complaint against Agunsa for indemnity or contribution.



2. Rule 19(a)(1)(B)

Agunsa is also not a required party undérez provision of Rule 19(a)(1)(B) because it
has not “claim[ed] an interest relating to the sabpf the action,” nor has Safe Cargo established
that it claims such an interest. Fed. R. Civ. P. 19(a)(1¥89; also Axiom Worldwide, Inc. v.
Becerrg No. 08-1918, 2009 WL 1347398, (M.D. Fla. May 13, 209) (concluding that the
defendant failed to satisfy Rule 19(a)(1)(B) besmaii had not established that the nonparty had
claimed an interest in the litigan, stating that “[t]he only intest identified by [the defendant]
is the possibility ofthe nonparty] incurring vicasus liability. However, Rie 19 requires ‘a legally
protected interest, and not meralyfinancial interest or interest of convenience.” (quokm@mko
Int’l Inc. v. Asolo S.R.L.838 F. Supp. 503, 506 (D. Colo. 1993))).

In fact, even if Safe Cargoad asserted that Agunsa claimscBuan interest, it fails to
establish, first, that Agunsa required under Rule 19(a)(1)(B)(because Agunsa’s ability to
protect any interest it may haignot “impaired” or “impeded” by resolution of this suit in its
absence. Safe Cargo contends that Agunsa mysineel because it was acting as CCNI’'s agent
for the subject transports and it is allegedly liable to C&d&Def.’'s Reply at 9. But the resolu-
tion of any separate dispute between CCNI and Agunsa as digloj@nt tortfeasor does not
conflict with CCNI’s indemnityclaims against Safe Cargdee Chesapeake Empoy Ins. Co. v.
Eades 77 F. Supp. 3d 1241250 (N.D. Ga. 2015%kee also Temple v. Synthes Co498 U.S. 5,

7 (1990) (per curiam('It has long been the rule that it is not necessary for all joint tortfeasors to
be named as defendants in a single lawsuiidyak v. Reames & Son Constr. Cdo. 14-0006,
2014 WL 4925071, at *3 (M.D. Ga. Sept. 30, 2014) (Jwe Plaintiffs potentially could have
sued [a nonparty] in addition to Defendant for a[n]. alleged role in the negligent act [that]

contributed to [the platiff's] injuries, there is no reqeément that Plaintiffs do so.”).



Second, Safe Cargo fails to establish that Agunsa is required under Rule 19(a)(1)(B)(ii),
which mandates that, for Agunsalte required, its absence must ¢eea substantial risk that the
existing parties would incur inconsistent or dugtéecobligations. Safe Gay asserts that if Agunsa
were the truly liable party, it would be requiredretitute a separate taan against Agunsa, and
many of the allegations it would advance agafsiainsa would be the samas those it advances
against CCNI. Def.’s Reply at 9. “In other wordS&fe Cargo continues, “it would probably result
in subsequent litigation that migptoduce inconsistent obligation$d. Safe Cargo mistakes the
meaning of the rule. To be clear:

“Inconsistent obligabns’ are not . . . the same meonsistent adjudications or

results. Inconsistent oblians occur when a party ismable to comply with one

court’s order without breaching another court’s order concerning the same incident.

Inconsistent adjudications or results, by contrast, occur when a defendant success-

fully defends a claim in one forum, yktses on another claim arising from the
same incident in another forum.”

Winn-Dixie 746 F.3d at 1040 (quotirigelgado v. Plaza Las Ams., Ind39 F.3d 1, 3 (1st Cir.
1998) (per curiam))see also Sch. Dist. v. &g of U.S. Dep’t of Edug584 F.3d 253, 282 (6th
Cir. 2009) (en banc) (“Inconsistent obligatioasse only when a partcannot simultaneously
comply with the ordersf different courts.”);cf. Salt Lake Tribune Publ'g Co. v. AT&T Carp.
320 F.3d 1081, 1098 (10th Cir. 2003) (noting that R@i&)(1)(B)(ii) would be implicated when
a party is subject to two judgmsnt cannot obey simultaneously cbuas being ordered to give
the same property to two differepeople). Safe Carglabels as an “incoistent obligation” a
separate lawsduit that involves the same allegations ¢fdfaicits concern is, in actuality, a concern
either over an inconsistent adjudication or oveitiple litigations, neither of which implicates
Rule 19(a)See Winn-Dixig746 F.3d at 1040 (explaining thaparty’s concern regarding “sec-
ondary suits” involving nonpartiesdlnot amount to an inconsistent obligation under the mean-

ing of the Rule “because separate suits hafferdnt consequences addferent measures of



damages”)see also, e.gBoone v. Gen. Motors Acceptance Cpg82 F.2d 552, 554 (5th Cir.
1982) (finding that Rule 19(a) ot implicated where “mitiple litigationmight result . . [but there
is] little possibility of inonsistent obligations”Buquer v. City of IndianapoliNo. 11-0708, 2012
WL 76141 at *4 (S.D. Ind. Jan. 9, 2?) (“Courts around the counthave previously concluded,
as we do today, that a threat of multiple litigas does not necessarily implicate this subsection
of Rule 19(a).”). In sum, Safe Cargo has not established tsepagate litigation against Agunsa
could result in an order that waldlirectly conflict in any wayvith any order this Court could
issue inthis litigation.

Thus, the Court concludes that Agunsanat a required party under any provision of
Rule 19(a). No inquiry into Rule 19(b) needlda because the threshold requirements of Rule
19(a) have not been méd&temple 498 U.S. at 8. Accordingly, Safe Cargo’s motion to dismiss
pursuant to Rule 12(b)(7) shall be denied.

B. Rule 12(b)(6) Motion to Dismiss

In the alternative, Safe Cargo argues that CCNI’'s claims for common law indemnity and
contractual indemnity should be dismissed purstarRule 12(b)(6). To survive a motion to
dismiss, a claim “must contain sigfent factual matter, acceptedtase, to ‘state a claim to relief
that is plausible on its face.Ashcroft v. Igbal 556 U.S. 662, 678 (2009) (quotiigell Atl.

Corp. v. Twombly550 U.S. 544, 570 (2007)). “A claim has fgplausibility when the plaintiff

pleads factual content that allows the court to draw the reasonable inference that the defendant is
liable for the msconduct alleged.ld. The Eleventh Circuit has pmulgated a “two-pronged
approach” in applying the principles ®fvomblyandIgbal: first, “eliminate any allegations in

the complaint that are merelygkd conclusions”; and second, “wkehere are well-pleaded factual
allegations, ‘assume their vergciand then determine whetherethplausibly giverise to an

entitlement to relief.”Am. Dental Ass’'n v. Cigna Cor05 F.3d 1283, 1290 (11th Cir. 2010)

10



(quotinglgbal, 556 U.S. at 679). “[T]he pleaws are construed broadlylevine v. World Fin.
Network Nat'l Bank437 F.3d 1118, 1120 (11th Cir. 2006), dhe allegations in the complaint
are viewed in the light mo$avorable to the plaintiffHawthorne v. Mac Adjustment, Ind.40
F.3d 1367, 1370 (11th Cir. 1998).
1. Common Law Indemnity
a. Preemption

Safe Cargo’s first attack on CCNI's commow lmdemnity claim is that the “claim must
fail based on . . . failure to rely on the applicable 1a this case.” Def.’8/ot. at 4. Specifically, it
points to paragraph 21.1.3 of the terms and conditions governing CCNI bdldireg (the “Terms
and Conditions”), which provides, “lease of shipments to or frotime United States, this Bill of
Lading shall be subject to the Carriage of GooglSea Act of the United States of America . . .
and US law shall apply.” Am. Compl. Ex. 5 1.2.3. The Court constru&afe Cargo’s argument
as an argument that CCNI's common ledemnity claim is preempted by COGSA.

Enacted in 1936, COGSA governs “[e]very billlafing or similar document of title which
is evidence of a contract for the carriage of gdmdsea to or from ports of the United States, in
foreign trade.” 46 U.S.C § 30701. When it bepgp COGSA “supersedes other lawBdlo Ralph
Lauren, L.P. v. Tropical Shipping & Constr. C815 F.3d 1217, 1220 (11th Cir. 2008¢e also
Eurosistemas, S.A. v. Antillean Marine Shipping,,INo. 11-21546, 2011 WL 3878357, at *2
(S.D. Fla. Sept. 1, 2011) (“UndeiGGSA, claims made pursuantadadbill of lading completely
preempt state law causes of actiow @onfer jurisdiction to federalistrict courts; plaintiffs are
entitled to a single remedy and all other tort claims are excludédherally, COGSA applies
during the time after cargo is loaded onto i@ simd before it is moved from the shifsee Philip
Morris v. Am. Shipping Cp748 F.2d 563, 566 (11th Cir. 1984B¥/ its terms, COGSA applies

to the carrier only in relation to the loading, Hargl stowage, carriage, custody, care and discharge

11



of goods, and nato those periods unrelated loading ad unloading.” (citabn and internal
guotation marks omitted)). But the statute also tediparties the option of extending [by contract]
certain COGSA terms . . . to cover the entireqekin which the goods would be under a carrier's
responsibility, includhg a period of . . . inland transporKawasaki Kisen Kaisha Ltd. v. Regal-
Beloit Corp, 561 U.S. 89, 96 (2010) (citation and internal quotation marks omitted)also
Eurosistemas2011 WL 3878357, at2 (“Although COGSA expressly applies duties to carriers
during the sea transport, the parties may agretend the applicability of the Act to the pre-
loading and post-discharge period.”).

CCNI's bills of lading, however, do not seemetxtend its carrier liability under COGSA.
Section 3 of the Terms and Conditions, ttt€arrier's Responsibilities” provides:

3.1. The Carrier [CCNI] shall ansport the Goods from the Place of Receipt to the
Place of Delivery in accordaa with this Bill of Lading

3.2. Unless the Carrier expressly acceptst@dy of the Goods for any additional
period . . . the Carrier shall have no liggilwhatsoever for or in connection with
the Goods prior to loading affter discharge from the Ship.

3.3. The Carrier’'s responsibility for thea®ds shall in any evéme limited to the
period during which it has Custody of the Goods.

Am. Compl. Ex. 5 11 3.8:3 (alterations addeél)[hus, it appears that &tever liability CCNI may
have had under COGSA as a carrier would arisg @unling the period of ocean transport and not
the periods of timgrior to or subsquent to that ocean transpdzf. UTI, U.S., Inc. v. Bernuth
Agencies, In¢.No. 12-21965, 2012 WL 4511304, at *3-4 (SHBa. Oct. 1, 2012) (finding that

the parties had extended COGSA'’s terms by contshere the bill of lding at issue included

® The Definitions found in section 1 of the Terms anaddiiions define “Place of Req#f as “the port where the

Goods are loaded on board the Ship or any other place wWieeCarrier receives andkés Custody of the Goods.”

Am. Compl. Ex. 5 § 1. They define “Place of Delivery™any place where the Carrier éstitled to discharge or
otherwise dispose of the Goods and in so doing discharge its obligations under an in accordance with the Bill of
Lading.” Id. And they define “Custody” as “the period of time commencing when the Carrier or a Sub Contractor
issues a document acknowledging rptef and responsibility for the Goodstilthe time when the Goods are
delivered in accordance withetttontract applicable to that part of tharriage [defined asarriage of the Goods

from the Place of Receipt to the PlaeDelivery’] and excluding any perioof time during which a Person other

than the Carrier or Sub Contractor including, without limitation, any independent sub contractor or agent or servant
of the Merchant, has possession of or responsibility for the Gdddgdlteration added).

12



language that the statute applied “between the dfreceipt of the Goods by the Carrier at the
port of loading and the time of delivery the Carrier at the port of dischargeDiamond v. State
Farm Mut. Auto. Ins. Co.No. 09-1110, 200 WL 2904640, at *5 (E.DCal. July 26, 2010)
(recommending a finding that the parties had kel COGSA’s terms where the bill of lading
provided that the statute “shall also apply by contract at all times before loading and after discharge
as long as the goods remain in the custody and control of the cargpoit and recommendation
adopted 2010 WL 3371213 (E.D. Cal. Aug. 26, 2010). diech affirmative language expanding
the liability period exists here. But because C@GIBes apply of its own force from the period
between when the containers were loaded onto their respective ships and when they were dis-
charged from their respective ships, CCNI's common law indemnity claim against Safe Cargo is
preempted by COGSA to the extent it is basedmy loss occurring during that period of time.
Accordingly, the motion to dismiss dhiae granted in part on that ground.
b. Applicable Law and Sufficiency of the Allegations

Safe Cargo’s second attack on CCNI’'s coonnfiaw indemnity claim is that CCNI has
failed to state a claim under Hda indemnity law because it doeet allege the existence of a
requisite “speciatelationship.”SeeDef.’s Mot. at 3-4. CCNI diggrees and further argues that it
has sufficiently stated a claim under general timaei law. Based on theddrt’s review of the
briefs, Safe Cargo appears to dygerating under thassumption that Florida law applies here
because the parties are diverse, this case is litggaged in Florida, and the alleged loss of cargo
did not take place at sea. In thagard, Safe Cargo is incorrect.

This litigation arises from a multimodabtract involving both land and sea carriage—
the land leg from Safe Cargo’s facilities in MiataiPort Everglades, and the sea leg from Port
Everglades to Callao. INorfolk Southern Railway Co. v. Kirp§43 U.S. 14 (209), the Supreme

Court extended admiralty jurisdiction and federaritime law to a dispute involving the land

13



portion of a multimodal transportation contract. The case involved a shipment of machinery from
Australia to Huntsville, Alabama, pursuantaahrough bill of lading. The machinery reached
the United States from Australia by sea withowtident, but the train carrying the machinery on
the final inland leg to Huntsvillderailed, causing extensive dama§ee id.at 18. The Court
looked toKossick v. United Fruit Cp365 U.S. 731, 47p1981), which mandates that federal law
controls interpretation of a contract (1) where tontract is maritime and (2) the dispute is not
inherently local.See Norfolk Souther43 U.S. at 22-23. Under the first step of Kmssick
analysis, théNorfolk SoutherrCourt held that the bills of ladingere maritime comécts: “so long
as a bill of lading requires a substantial carriaggoaids by sea, its purpose is to effectuate mari-
time commerce—and thus it isnaaritime contract. Its charactas a maritime contract is not
defeated simply because it also provides for some land carriggeat 27. Under the second
step, the Court held that the case was not imltigreocal, because the respondents had not artic-
ulated any specific state interest at stake, aaCiburt determined that applying state law to the
case “would undermine the uniformity of general maritime lad."at 29. The need for this
uniformity in maritime contracts therefore dictated the application of federalSaev.id.at 28
(“It certainly could not have bedhe intention [of Article III's gant of admiralty jurisdiction] to
place the rules and limits of maritime law underdisposal and regulation of the several States,
as that would have defeated the uniformitg @onsistency at which the Constitution aimed on
all subjects of a commercial claater affecting the intercourse thfe States with each other or
with foreign states.” (citation and internal quotation marks omitted)).

Applying theKossickNorfolk Southerranalysis here, this Court finds, first, that the bills
of lading are also maritime contracts, becahgy required substantial carriage of goods by sea
from Port Everglades to Peru, even though thlsp provided for land carriage from Miami to

Port Everglades. And the Court finds, second, tihiat case is not inhertiy local. The parties
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articulate no specific state interest at stakerdkgg the interpretation of CCNI’s bills of lading.
The Court also cannot identify any competingestatd federal interestegarding the rules of
contract interpretation. “Here, the touchstorsediconcern for the uniform meaning of maritime
contracts.” F.W.F., Inc. v. D&oit Diesel Corp, 494 F. Supp. 2d 1342256 (S.D. Fla. 2007)
(quotingNorfolk Southern543 U.S. at 28).

It is to CCNI’'s advantage to have arranged for transport from Miami to Callao in one bill
of lading, rather thanegotiate a separate contract—amalfan American trucking company—
for the land leg. “The popularity of that efficient choice, to assimilate land legs into international
ocean bills of lading, should not render bflls ocean carriagponmaritime contracts Norfolk
Southern543 U.S. at 26see also idat 25 (“While it may once have seemed natural to think that
only contracts embodying commerciallightions between the ‘tackles.€., from port to port)
have maritime objectives, the shore is now difi@al place to daw a line.”). This Court will
not “draw a line” at the shore ithis instance and apply state law to the land portion of this
dispute and federal law to ttsea portion, thus undermining thathority (and consistency) of
general maritime lawSee Royal Ins. Co. v. OrieBwverseas Container Line Ltb25 F.3d 409,
414 (6th Cir. 2008) (“The Supreme Court’s decisioNorfolk Southern . . affirmed the broad
principle that courts should evaluate multimodahtcacts in their entirety rather than treat each
of the multiple stages in multimodal transpodatias subject to separate legal regimes, which
would present an obstacle to efficient liabilitifes.”). Accordingly, theCourt will apply general
federal maritime law to this dispute.

Under federal maritime law, a “vicariously hi@ or non-negligent tortfeasor” is entitled
to common law indemnity “from a edebtor guilty of actual fault.Columbus-McKinnon Corp.

v. Ocean Prods. Research, INn€92 F. Supp. 786, 788 (M.D. Fla. 1992) (quofitgrathon Pipe

Line Co. v. Drilling Rig ROWAN/ODESS261 F.2d 229, 23@th Cir. 1985)) (internal quotation
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marks omitted). “[T]he term ‘non-negligent ta#sor’ . . . applies only to those defendants on
which the law imposes responsibility eviiough they committed no negligent actSdl v. City

of Miami, 776 F. Supp. 2d 1375379 (S.D. Fla. 2011) (quotirdardy v. Gulf Oil Corp.949 F.2d
826, 829 (5th Cir. 1992)).

In stating its claim for common law liabilitgz CNI alleges that any liability it has as an
ocean carrier, “would in any event be entirely vimas[,] constructive, special or derivative in
nature due to the acts or omissions of SAEERGO and without any fault on the part of
CCNI,” and that it “denies any sudiability, but if found liable under any theofgr the acts or
omissions of Defendant SAFE CARGO, its empgley or agents, such liability would be based
exclusively on the fault of SAFEARGO and CCNI is completelyithout fault.” Am. Compl.

19 49-50. “[T]he only ciramstance in which thgeneral maritime law allows a party to seek
indemnification is when that party paid damages based on vicarious lial3liy776 F. Supp. 2d
at 1279. CCNI alleges it has already paid damagdhe insurance company based on vicarious
liability for the Container No. loss. Regarding the Container Ndloss, CCNI’s liability is
actively being litigated in thedsithern District of New York dmn; construing reasonable infer-
ences in its favor, it is likely that it would be mjalted to pay damagesdeal on vicarious liability
for that factually similar loss, as well. Accordlg, the Court finds that CCNI has stated a claim
for common law indemnity against Safe Cargoisidifit to withstand Rule 12(b)(6) scrutiny. The
motion to dismiss this claim shall therefore be denied.

2. Contractual Indemnity Under COGSA

Finally, Safe Cargo contendsathCCNI’s contractual indemnity claim should be dismissed.
Section 3(5) of COGSA praoges, in pertinent part:

The shipper shall be deemed to have guaed to the carrier the accuracy at the
time of shipment of the masknumber, quantity, and weight, as furnished by him;
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and the shipper shall indemnify the carrier against all loss, gksnand expenses
arising or resulting from inaccaies in such particulars.

46 U.S.C. § 30701 not&afe Cargo argues that the claim should be dismissed because the bills of
lading CCNI issued are prima facie evidencat tine cargo was in good condition when it was
delivered to CCNI because it lists the grossgivepf the containersyhich CCNI could easily
verify. SeeDef.’s Reply at 6.

Safe Cargo’s argument is premature. Nohe¢he cases upon which Safe Cargo relies
were decided on motions to disgj but rather at much lateages of the litigton, after the
parties had engaged in discovérffhe ultimate question for the Court to resolve in deciding a
motion to dismiss isot whether a plaintiff “will itimately prevail on his ...claim, . . . but whether
his complaint [is] sufficient to cross the federal court’s thresh@#inner v. Switze62 U.S.
521, 530 (2011). “Rule 8(a)(2¥ the Federal Rules of Civil Bcedure generally requires only a
plausible ‘short and plain’ statement of the piiffi's claim, not an exposition of his legal argu-
ment.”1d. And at the pleading stage, a plaintiff isu@ed only to “give the defendant fair notice
of what the . . . claim is and the grounds upon which it reEtickson v. Pardusb51 U.S. 89,

93 (2007) (citingTwombly 550 U.S. at 555) (internglotation marks omitted).

In support of its claim for contractuiademnity, CCNI alleges the following:

e According to paragraph 9.3.6 of the Terand Conditions, if a container was
supplied or packed by or on behalf Safe Cargo, CCNI cannot be liable
for—and Safe Cargo shall be respiirhe for and indemnify CCNI against—
any loss, damage, or delay or any liapibr expense caused by a shortage of,

loss of, or damage to the cargo (Am.n@m. I 53 (citing Am. Compl. Ex. 5
9.3.6));

¢ See Plastiqu@ags, Inc. v. Asia Trans Line, In&3 F.3d 1367 (11th Cir. 1996) (per curiam) (appeal from grant

of motion for summary judgmentRhilip Morris v. Am. Shipping Cp748 F.2d 563 (11th Cir. 1984) (appeal

from judgment following bench trial)Vestway Coffee Corp. v. M.V. Netu6@5 F.2d 30 (2d Cir. 1982) (appeal

from final judgment);Blasser Bros., Inc. v. N. Pan-Am. Ljirg28 F.2d 376 (5th Cir. 1980) (appeal from final

judgment);Channa Imports, Inc. v. Hybur, LtdNo. 07-21516, 2009 WL 1308910 (S.D. Fla. May 11, 2009)
(judgment following bench trialgff'd, 368 F. App’x 32 (11th Cir. 2010) (per curiam).
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Section 14.2 of the Terms and Conditistates that Safe Cargo shall be re-
sponsible: (1) forjnter alia, loss or damage, howsoever caused, incurred in
connection with the cargo; (2) for any 8&fe Cargo’s acts or omissions; and
(3) any failure to furnish the correwteight of any package or customary
freight unit, or to mark theorrect weight theon, or any othdllegal, incorrect,

or insufficient marking of the cargtd( 1 54 (citing Am. Comp Ex. 5 § 14.2));

Section 14.3 of the Terms and Conditistetes that Safe Cargo shall indemnify
and hold CCNI harmless and CCNI shall have a lien on the cargo in respect of
all loss, damage, delay, cost, and expeasd/or any other consequence or lia-
bility of CCNI resulting from any failure by Safe Cargo to comply with ahy

the warranties or obligations in sectib or otherwise under the bill of lading

(Id. 9 55 (citing Am. Compl. Ex. 5 § 14.3));

Safe Cargo is named as the shipper in CCNI’s bills of lading for the shipment
of both containerdd. 1 57);

Under COGSA and the terms of the bidslading, Safe Cargo had a duty to
CCNI to guarantee accuracy at the diraf shipment of the quantity and
weight of the cargald.  58); and

The quantity and weight dhe cargo as received Bompudiskett in Peru did
not match what Safe Cargo providedXGNI at the time of shipmenid( § 59).

These allegations are more than sufficient tee gpafe Cargo notice efthat CCNI's claim is—

that, under COGSA, Safe Cargantractually obligated to indaify it for the lost cargo—and

the grounds upon which it restrickson 551 U.S. at 93. The Coufterefore finds that CCNI

has stated a claim that Safe Cargo breaclsetbittractual duty under COGSA. Accordingly, the

motion to dismiss the contractuatiemnity claim shall be denied.

1. CONCLUSION

Based on the foregoing, it@RDERED AND ADJUDGED as follows:

(1)

Defendant Safe Cargo’s Motioiw Dismiss [ECF No. 13] iSSRANTED IN
PART. The Plaintiff's common law indemnity claim BISMISSED WITH
PREJUDICE as preempted by the Carriage of Goods by Sea Act to the extent it
is based on any loss that occurred betweegnvhe two containers at issue in this
action were loaded onto their respectst@ps and when they were discharged

from their respective ships;
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(2) the Motion is otherwis®ENIED; and
3) Defendant Safe Cargo shAINSWER the First Amended Confgant no later than
May 13, 2016.

DONE AND ORDERED in Chambers at Miami, Flora] this 29th day of April, 2016.

DARRIN P. GAYLES
WNITED STATESDISTRICVIUDGE

19



