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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No.: 1:16+22874UU
DOUGLAS LONGHINI,
Plaintiff,
V.
WEST 97 CORR.

Defendant.
/

OMNIBUS ORDER

THIS CAUSE is lefore the Court upoRlaintiff's Motion to Strike Defendant’s Expert’s
Affidavit and Report (D.E. 104), D.E. 140, and Defendant’s Motion for Sanctions Pursuant to
Rule 56(h), D.E. 106. These Motions are fully briefed and ripe for disposition.

l. Plaintiff’'s Motion to Strike Defendant’'s Expert’s Affidavit and Report (D.E. 140)

Plaintiff moves to strike theDeclaration of Jeffery Gross, which is attached to
Defendant’s Motion for Sanctions Pursuant to Rule 56(h) (the “Gross Demtéjattn grounds
that it contains expeopinions that were disclosed “over a month after the deadline to file expert
reports.” D.E. 140.

Federal Rule of Civil Procedure 12(f) provides that a “court may strike from dindea
an insufficient defense or any redundant, immaterial, impertinestasrdalous niter.” Fed. R.
Civ. P. 12(f).A motion to strike an affidavit or declaration is a drastic remedy, wtiohld be
granted “only in extreme circumstancekter—Tel, Inc. v. West Coast Aircraft Eng’g, IndNp.
8:04-CV-02224-T-17MSS 2006 WL 3147658, at *4 (M.DFla. Nov. 1, 2006)Wajnstat v.
Oceania Cruises, IncNo. 0921850€CIV, 2011 WL 2746235, atl (S.D. Fla. July 14, 2011).

knowledge.” Pashoian v. GTE Directorie08 F. Supp. 2d 1293, 1297 (M.Bla. 2002).
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However, “[e]venif an affidavit does contain some inadmissible material, the court is not
required to strike the entire affidavit,” but can instead “disregard the insithteigoortions.”
Givhan v. Elec. Engineers, Inc4 F. Supp. 2d 1331, 1334 n. 2 (M.D. Ala. 1998)ir{qitS.
Concrete Co. v. United States Steel Cog94 F.Supp. 362, 380 (N.DGa. 1975),aff'd, 535

F.2d 313 (5th Cir. 1976) aricee v.Nat'l Life Assurance Co632 F.2d 524, 529 (5th Cir. 1980)).

The Court will strike Mr. Gross’ declaration because Mio<S has already been stricken
as an experin this caseas a result oMagistrate Judge Ota#®eyes’ July 7, 2016 Order. D.E.
151. On March 19, 2016, Plaintiff filed a Motion to Compel the Deposition of Defendant’s
Corporate Representative, for Sanctiofigt Leave of Court to Depose Defendant or,
Alternatively, to Strike Defendant’s Affirmative Defenses (“Plaintiff®cond Motion to
Compel or for Sanctions”). D.E. 64. In Plaintiff's Second Motion to Compel or for Sanctions,
Plaintiff requested that theoQrt strike Mr. Gross as Defendant’s expbased on Defendant’s
failure to comply with Federal Rule of Civil Procedure 26(a)(2)(B) p. 5 The undersigned
referred Plaintiff's Second Motion to Compel or for SanctimmMagistrate Judge OtaReyes
on March 21, 2016pursuant to its authority under 28 U.S.C. 8§ 636 and the Magistrate Rules of
the Local Rules of the Southern District of Florida. D.E. 67.

On May 18, 2016 and July 7, 2016, after holding a hearing on Plaintiffs Motion,
Magistrate Judge OtazReyes granted in part and denied in part Plaintiff's Second Motion to
Compel or for Sanctionsand ruled that Mr. Gross is stricken as Defendant’'s eXpmause
Defendantfailed to comply with Rule 26(a)(2)(B). D.E. 130; D.E. 151. Specifically, Judge
OtazoReyesheld that Defendant violated Rule 26(a)(2)(B) by providing Plaintiff wiity Mr.
Gross C.V. during the discovery period, and failing poovide an expert report to Plaintiff

before theMarch 18 2016 discovery cuff. D.E. 151.Because Mr. Gross is stricken as



Defendant’'s expert, the Gross Declaratwill be stricken as it sets out facts thare not
admissible as evidence as tridted. R. Civ. P. 56(c)(4permitting “[aj affidavit or declaration
. . . [which] sefs] out facts that would be admissible in evidéhc®&roughton v. Sch. Bd. of
Escambia Cty., Fla540 F. Appx 907, 911 (11th Cir. 2013affirming striking of affidavits that
failed to satisfy Rule 56(c)Accordingly, Plaintiff's Motion, D.E. 140is GRANTED

I. Defendant’s Motion for Sanctions (D.E. 106)

Defendantrequests that the Court sanction Plaintiff by: €4¢ludingMr. Childers as an
expert in this case; (Atriking Mr. Childers March 24, 2016 Affidavit, including its exhibits,
filed by Plaintiff in support of his Crosklotion for Summary Judgmenfthe “Childers
Affidavit”) ; (3) striking Plaintiff's Affidavit submitted in support of Plaintiff€rossMotion for
Summary Judgmen&nd, alternatively(4) issuing an Order to Show Cause to Plaintiffcashy
he should not be sanctioned by the Court.

A. Rule 56(h)

Rule 56(h) of the Federal Rules of Civil Procedure providésatisfied that an affidavit
or declaration under this rule is submitted in bad faith or solely for delay, the-afiartndice
and a reasonable time to respenthy order the submitting party to pay the other party the
reasonable expenses, including attoraees, it incurred as a result. An offending party or
attorney may also be held in contempt or subjected to other appropriate sanEgongk. Civ.

P. 56 Accordingly, Rile 56(h)“generally permits a party to seek sanctions against an offending
party or attorney and reimbursement for its reasonable expenses, to inuteya fees, when

an affidavit has been submitted in bad faith or solely for delay, as well asmdweng to strike

! While the Court need not address the meritdusfge OtazdReyes'ruling, the Court notes that
Defendant blatantly failed to comply with Rule 26(a)(2)(B) and this Court’'sdsdihg Order
and that Mr. Gross is, therefore, properly stricken as Defendant’s e$perste.g.Ace Tech.
Corp. v. GFM Corp. No. 0860985CIV, 2010 WL 900525, at *4 (S.D. Fla. Mar. 11, 2010)
(striking expert based on improper disclosure).
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a sham affidavitnVision Glob. Tech. Sols., Inc. v. Cardinal Health 5, LIB87 F. Supp. 2d
1240, 1260 (N.D. Ga. 2012nternal citations omied). If a court finds that a partyatted in bad
faith or solely for the purposes of delay in submitting an affidavit on summary judgineaty
exercise its discretion to award attorrgefees or a sanction that includes striking an affidawit
holding a party in contemptldl.

B. Rule 26

Rule 26(a)(2) requires a party to disclose the identitywgfexxpert it may use at tridlhe
disclosure and written report must be made at timeef] and in the sequence that the court
orderd,]” or in the absence of an agreement among the parties or court order, tbsulesohust
occur at least ninety days before the date set for trial. Fed. R. Civ. R226{H)) (emphasis
added). Complying with Rule 26 is “not merely an aspirationtlas expert witness discovery
rules are designed to allow both sides in a case to prepare their cases adagddtelprevent
surprise.” Bray & Gillespie Mgmt. LLC v. Lexington Ins. Cblg. 6:07cv—-222-Orl-35KRS,
2009 WL 1043974, at *3 (M.DFla. Apr.17, 2009) (quotindReese v. Herberg27 F.3d 1253,
1266 (11th Cir2008). Where a party fails to provide information as required under Rule 26(a),
Rule 37 authorizes the Court to sanction that p&igFed. R. Civ. P. 37(c). Under Rule 37, if a
party fails to comply with Rule 26, “the party is not allowed to use that infmat witness to
supply evidence on a motion, at a hearing, or at a trial, unless the failure wastsllysta
justified or is harmless.Fed. R. Civ. P. 37(c)(1).

“When a party claims that it has substantial justification for its actions, the couttl sh
ask whether reasonable people could differ as to whether the party was requaeglpwith
the disclosure request. The proponent’s pasitnust have a reasonable basis in law and fact.

The test is satisfied if there exists a genuine dispute concerning compli8tadevorth v. EZ
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Serve Convenience Stoyd99 F.R.D. 366, 368 (M.D. Ala. 2001) (internal citation and quotation
omitted).“A party’s failure to properly disclose an expert,” including improper designation of an
expert under Rule 26(a)(2)(D)(ii), “is harmless when no prejudice results to thergppagy.”
Leaks v. Target Corp.No. CV414106, 2015 WL 4092450, at *4 (S.D. Ga. July 6, 2015)
(internal citation omitted).

C.The Parties’ Arguments

Defendant moves for sanctions flmur reasonsFirst, Defendant argues that Plaintiff
repeatedly requested Rule 34 site inspections, during the discovery peresphective of the
limited scope of the alleged injuries in fact claimed kirfiff . . . in his complaint.’D.E. 106 |
24. Second, Defendant argues that Plaintiff “illegally entered upon the premisessbfOwW
Corp.” to conduct three different “unauthorized Rule 34 inspection[s],” without Defeadant’
consent,on October 7, 2015, March 23, 2016 and March 24, 2016, and that two of these
allegedly unauthorized inspections were conducted after the discovewif.dat 1 29-30 see
also D.E. 31. Third,Defendant argues that Plaintiff filed the Childers Affidawit March 24,
2016, which wassix (6) days after the close of discovery, and that this affidavit improperly
includes expert reports first disclosed to Defenddigr the discovery ctioff. D.E. 106 {130,
32-33. Lastly, Defendant argues that the Childers Affidavit “includes facts discoveredttadter
discovery cutoff daté and that the Childers Affidavit should be stricken because Plaintiff is
precluded from referring tanew allegedbarriers . . . which were never identified by Plaintiff . . .
[in his Complaint]’ Id. 11 8, 32, 35-3¢emphasis in origingl)D.E. 143 { 11.

Plaintiff responds, in relevant part, that the Court should deny Defendant’'s Motion
because: (1) “the gas statimna place of public accommodation,” such that Mr. Childers could

properly access the “exterior of the property” to conduct Rule 34 inspectigtheut



Defendant’s consen(2) Plaintiff disclosedhe Childers Affidavit, including the attach&thrch
24, 16 ADA Compliance Inspection Report (the “March 2016 Reppdix (6) days after the
discovery deadline, but that this does not prejudice Defermanatusehe report was untimely
disclosed due tdDefendant “refus[inp to allow Plaintiff's expert [formal] access to the
Property;”and (3) Defendant continues to engage in misconductPegendant’s expert is still
inspecting the property and submitting new affidavits with corresponding pictites “either
physicallyremov[ing] the barriers [at issue in this case] or instruct[ing] anotheopéo remove
the barriers.”"D.E. 13711 1516, 20. In the altenative, Plaintiff argues thahe Court should
strike only the Childers Affidavit and exhibits, bumot strike Mr. Childers as an expem this
caseunder Rule 26d. p. 4. n. 2.

D. Analysis

Rule 56(h) sanctions are not warranted in this case because there is no reasdade conc
that Plaintiff filed the Childers Affidavit, or any other declaratmmaffidavit, “in bad faith or
solely for delay.” Fed. R. Civ. P. 56(lgee alsmVision Glob. Tech. Sols., In@87 F. Supp. 2d
at 1261 (denying Rule 56(h) motiornYloreover,if Defendant believed that Plaintiff improperly
conducted Rule 34 inspections, so as to warrant sanctions, then it should have raisedesich iss
in discovery motionswithin thirty (30) days of the occurrence of grounds for the motion,” as
required by Southern District of Florida Local Rule 26.1(g)(1).

However, Mr. Childers will be stricken as Plaintiff's expert in this dassausd®laintiff
failed to provide Defendant with Mr. Childers’ expert reports priothclose of discovery
even though Plaintiff was required to do so under Rule 26(a)(2)(B) and this Court’'s 8ahedul
Order. D.E. 31.Specifically,Plaintiff does not contest Defendant’s assertion that Plaintiff failed

to: (1) provide Defendant with Mr. Childers’ October 8, 2014 expert report (the “October 2014



Report”f until March 19,2016; and(2) provide Defendant with Mr. Childers’ March 2016
Report until March 24, 2016SeeD.E. 76 p. 4, 19, 24; D.E. 106 Y 30; D.A37 | 16
(“Defendant is correct that the [March 2016 Report] was disclosed six (6) de$)s Both of
these disclosures were after the Court’s March 18, 2016 discoveoffcli.E. 31. Rule 26
exists to allow parties tgptepare their case agleately and to prevent surprisand Plaintiff's
failure to complyby providing Defendant witheither of Mr. Childers’ expert reports until after
the discovery cubff prohibited Defendant from properly preparing its case against Plaintiff.
Bray & Gillespie Mgmt. LLC2009 WL 1043974, at *3-5.

With respect to Rule 37, Plaintiff also fails to show that its failareomply with Rule 26
and the Court’s Scheduling Ordeassubstantially justified. In short, Plaintiff was not justified
in failing to timely providethe Oc¢ober 2014 Report or March 2016 Reportalisgations that
Defendant “refus[ed] to allow Plaintiff's expert [formal] access to th@gmy” are insufficient
to excuse Plaintiff from its obligations under the Federal Rules of Civil Prazedar this
Court’s Scheduling Ordeespecially given that the Scheduling Order expresslyided:“ALL
EXPERT DISCOVERY MUST BE COMPLETED BY THE DISCOVERY CUJFF.
THEREFORE, THE PARTIES MUST AGREE UPON A SCHEDULE FOR EXPERT
DISCLOSURES AND DEPOSITIONS WHICH WILL FACILITATE THEIR COMPLETION
BY THAT DATE.” D.E. 31 (emphasis removeddge alsoWeaver v. Lexington Ins. Cd\o.
8:05-€v-1913-T27TBM, 2007 WL 1288759, at *2 (M.D. Fla. May 2, 2007pubstantial

justification requires justification to a degrd®at could satisfy a reasonable person that parties

2 The October 2014 Report is already stricken as a resiMagfstrate Judge Ota#®eyes July
7, 2016 Order. D.E. 151. In this Order, the October 2014 report was stfickelack of
relevance due to the passage of tihetausdhe reportwas completed(1) over one month
before Plaintiff first filed suit against Defendant @Gase N0.14-24367 (2) ten (10) months
before Plaintiff filed the instant actipand(3) approximately twentpne (21) months befotbe
date of Judge OtazReyes’Order.Id.



could differ as to whether the party was required to comply with the disclosure tr8ques
Moreover, Plaintiff's failure to comply with Rule 26s far from harmless, as it prevented
Defendant from deposing Mr. Childers to cressmine hinor, alternativelyobtain documents
from Mr. Childersrelated tothe October 2014 or March 2016 RemorSee, e.g.Ace Tech.
Corp., 2010 WL 900525, at *4grarting motion to strike expert witness for failing to comply
with Rule 26disclosure requirementdyor these reasonbjr. Childers is stricken as Plaintiff's
expert and the Childers’ Affidavit, including the expert reports attached dsitexwill not be
considered by the Court in resolving Plaintiff's Cross-Motion for Summary Judgment

CONCLUSION

For the foregoing reasonis is hereby ORDERED AND ADJUDGED as follows:

(1) Plaintiff's Motion to Strike Defendant’s Expert’'s Affidavit and Rep®tE. 140, is
GRANTED. Mr. Gross’ Declarations, D.E. 1a4 and D.E. 104, are stricken for
reasons set forth in this order and as inadmissible evidence under Rule 56(c).

(2) Defendant’dMiotion for SanctionsD.E. 106, iSSRANTED IN PART and DENIED
IN PART. Mr. Childers isHEREBY STRICKEN as Plaintiff's experMr. Childers’
Affidavits, D.E. 902 and D.E. 9@, arethereforestricken as inadmissible evidence
under Rule 56(c).

URSULA UNGARO Y
UNITED STATES DISTRICT JUDGE

copes providedcounsel of record



