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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 15-23197-CIV-GAYLESTURNOFF
AVERY HILL,
Plaintiff,
VS.

FEDERAL HOME LOAN MORTGAGE
CORPORATION as Trusteeet al,

Defendants
/

ORDER

THIS CAUSE comes before the Court on Defendants Bank of America, Néitgage
ElectronicRegistration Systems, In@nd Federal Home Loaviortgage Corporatios Motion to
Dismiss Plaintiff's ComplainfECF No. 15] In their Motion, Defendants arguimter alia, that the
Complaint should be dismissed because this Court has no subject matter jurisdictidlaiotié
Avery Hill's claims under théRookerFeldmandoctrine.[ld. at 3. This Court has reviewed the
Motion, the parties’ submissions, the record, and the applicable law. Featwns that follow,
DefendantsM otion toDismiss is granted.
. BACKGROUND*

Plaintiff secured a Mortgage for real property k@chin Miami Gardendrlorida, on or
about August 31, 200TECF No. 1at § 21]. $hortly thereaftertheloan washundled into a group
of notesand sold to investors as a derivative Mortgage Backed Security (“TRUS3Ued by

DefendantFederal Home Loan Mortgage Corporation (“FREDDIE MAQTMN. at T 22] On or

! The Courtaccepts the facts as alleged by tremPlaint and, at thistage, the allegations in theo@plaint are
viewed in the light most favorable Baintiff. SeeHawthorne v. Mac Adjustment, Ind.40 F.3d 1367, 1370 (11th
Cir. 1998).

Dockets.Justia.com


https://dockets.justia.com/docket/florida/flsdce/1:2015cv23197/469430/
https://docs.justia.com/cases/federal/district-courts/florida/flsdce/1:2015cv23197/469430/25/
https://dockets.justia.com/

aboutMarch 30, 2010, an announcement was made regarding foreclosure actions by Defendant
Mortgage Electronic Registration Systems, Inc. (‘MER#Y. at 1 23].On or about September

26, 2011, an Assignment of the Mortgage was recorded in the County Recorder’s office for
Miami-Dade County purportedly transferring the mortgag8aok of America, N.A. (“BOA”)

[Id. at ] 125]. Aforeclosure judgment was entenesdiated to the subject propery August 13,
2013,by the Circuit Court of the 11th Judicial Circuit in and for Migdbade County, Floridan

CaseNo. 2012-01035ZA-01.

On August 26, 2015, Plaintiffled this instantaction alleging thatthe foreclosure was
unlawful and wrongfubnd that‘all the recoded foreclosure documents identified . . . should be
cancelled [and that] [t]he sale should be rescinded as \Well.at{ 170].Plaintiff contends that
the foreclosuresale is void becausthe assignment from MERS to the servioe FREDDIE
MAC was notrecorded before the foreclosure beddaah. at §926—35] Plaintiff also claims that
Defendand had no stading to initiate a foreclosurand were only able to do so through
perpetuated fraudgld. at 1164-92] Next, Plaintiff attacks th@wnership chairof title, the
assignmenvalidity, and the use of roksigners in the foreclosure document review prodéss.
at 11119-135] Ultimately, Plaintiff seeks relief in the form of a declaration that the foreclosure
and sale be declaréflegal and void,” andor theassociated damag#eerdrom. [Id. at { 201].

On October 22, 2015, Defendants filed the instant Motion to Dis®@esECF No. 15].

In this Motion, Defendants argue thafl) the RookerFeldmandoctrine deprives this Court of
subjectmatter jurisdiction; (2) Plaintiff's claims are barred as compulsory caulabers to the
state court’s foreclosure action; (3) the doctrine of “estoppel by judgmestiudes Ruintiff
from relitigating this action; and (4) collateral estoppel bars plaintiff from punsewg litigation
as to the improper conduct regarding the prior foreclosure a&emsjld.]. By these arguments,

Defendang conclu@ that Plaintiff's claims faito satisfyTwomblyandIgbal scrutiny [Id. at 2-3];



Bell Atl. Corp. v. Twmbly 550 U.S. 544, 570 (2007Ashcroft v. Igbagl556 U.S. 662, 678 (2009)
Specifically to the firstargument Defendants argue thahis Court lacks subject matter
jurisdiction based onthe RookerFeldman doctrine because‘Plaintiff’'s action is ‘inextricably
intertwined with the final judgment of foreclosure entered by the state cHCF No. 15 at3,
6]. Defendarg allegethat, in essence, Plaintiff idtimately askingthis Court to “reexamine the
state court decisn.”[Id. at 3.

On November 4, 2015, Plaintiff filed a response in opposition to Defeddotion to
Dismiss.SeqECF No. 16]. In this response, Plain@ffgueghat theRookerFeldmandoctrine is
not applicable to this casecausef “newly discovered[] evidence [that] debunks the erroneous
decision rendered at the State court levgtl’ at 3. Plaintiff also submitted that although the
foreclosure suit filed with the state “is more or less the entire basis f¢ijrtsant [m]otion,”
Defendang had no standing “to initiate that suit in the first pladéd’ at 3. Plaintiff continues
that this instant action is filed “in order to have [a] fair and impartial trial outsidedirapt
Circuit Division” [Id.]. Finally, Plaintiff requsts leave to amend portions or all of the
Complaint, as an alternative granting Defendard’ Motion to Dismiss.[ld. at 4 8]. On
November 16, 2015, Defendants filed a reply in suppotha&f Motion to Dismiss re-asserting
their original arguments andoting that any argumeirt regardto theforeclosure action should
have been litigated istate courtSee[ECF No. 17].

. LEGAL STANDARD

A motion to dismiss for lack of subject matter jurisdictmought pursuant tbederal Rule
of Civil Procedure 12(b)(1) mgyesentithera facial orafactual challenge to the complaitee
McElmurray v. Consol. Goy'601 F.3d 1244, 1251 (11th Cir. 200Ih).a facial challenge, a court
is required only to determine if plaintiff has “sufficiently alleged a basisstiject matter

jurisdiction” Id. at 1251. Furthermoréthe court must consider the allegations in plaintiff's



complaint as trug Williamson v. Tucker645 F.2d 404, 412 (5th Cir. 19841Ry contrast, a factual
attack“challenge[s] ‘the existence of subject matter jurisdiction in fact,pees/e of the pleadings,
arnd matters outside the pleadings . . . are consider®ttEImurray, 501 F.3d at 125{quoting
Lawrence v. Dunbar919 F.2d 1525, 1529 (11th Cir. 1990h a factual attack, “no presumptive
truthfulness attaches to [a] plaintdfallegations, Lawrence 919 F.2d at 1529 (citation andemal
guotation marks omittedpnd plaintiff bears the burden to prove the fastdficientto establish
subject mattejurisdiction.See OSI, Inc. v. United Stat@85 F.3d 947, 951 (11th Cir. 2002).

Here, Defendantbave advanceda factual attack on Plaintiff's Complaint becaudlsey
contendthatthis Court lacks subject matter jurisdiction under RukerFeldmandoctrine.See
e.g, Christophe v. Morris198 F. App’x 818 (11th Cir. 200&per curiam)(affirming a district
court’s decision to dismiss plaintiff's complaint where the dist@urt had considereRooker
Feldmanas a factual attack on its subject majtrisdiction).Accordingly, this Court may properly
consider evidence outside the pleadings in determining wheth@othplaint should be dismissed.
[11.  DISCUSSION

As outlined aboveDefendants raise several arguments inrtihdotion. Because the
Courtagrees with Defendantbat it lacks subject matter jurisdicti@ver this case pursuant to
the RookerFeldmandoctrine, it will not address the remaining argumehts.

“The RookerFeldmandoctrine makes clear that federal district coudanot review
state court final judgments because that task is reserved for state appeltsteocoas a last
resort, the United States Supreme Coasale v. Tillman558 F.3d 1258, 1260 (11th Cir. 2009)

(per curiam)(applyingD.C. Court of Appeals v. Feldmaa60 U.S. 462, 482 (1983Rooker v.

2 The Eleventh Circuit has adopted as binding precedent all decisionsfofritex Fifth Circuit rendered before

October 1, 1981Bonner v. City of Prichard661 F.2d 1206, 1207 (11th Cir. 198&h(bang.

There is no procedural bar to the applicatiothefRookerFeldmandoctrinehere The state foreclosure judgment
was entered orugust 13, 2013 and the presenffederal action was not filed untilAugust 26, 2015See
Nicholson v. Shafé58 F.3d 1266, 1276 (11th Cir. 2009).



Fid. Trust Co, 263 U.S. 413, 4186 (1923). The doctrinealso bars claims “inextricably
intertwined” with the state court’s judgmer8ee Feldman460 U.S. at 482 n.1@\ claim is
“inextricably intertwined” if it would “effectively nullify” the state court judgmteor if it
“succeeds onlyo the extent that the state court wrongly decided the iSsGesale 558 F.3d at
1260 (quotingGoodman ex rel. Goodman v. Sip@59 F.3d 1327, 1332 (11th Cir. 2001))
(internal quotation marks omittedhee also Springer v. Perryma#01 F. App’x 457, 458 (11th
Cir. 2010) (per curiam).

Defendants arguthat Plaintiff's claimsfall under theRookerFeldmandoctrine because
theyareinexplicably intertwined with the state court judgment of foreclossee[ECF No. 15at
3-7], see also Parker v. PotteB68 F. App’x 945, 94-48 (11th Cir. 2010) (rejecting under
RookerFeldmana federal claim under the Truth in Lending Act that sougétission of a state
foreclosure judgmentlelardo v. Fremont Inv. & Loar298 F. App’x 890, 8983 (11th Cir.
2008) (per curiam)(holding that appellants’ TILA claims were inextricably intertwined with a
state court foreclosure judgment and were thusedaindeiRookerFeldmar); Harper v. Chase
Manhattan Bank138 F. App’x 130, 132-33 (11th Cir. 20Q%er curiam)affirming dismissal of
federalclaims undeiRookerFeldmanbecause they were inextricabhtertwined with the stat
court foreclosure proceeding)jstant v. Bayview Loan Servicing, LLSo. 0961460, 2010 WL
1249129, at *24 (S.D. Fla. Mar. 25, 201Qdismissing plaintiff's claimgor common lawcivil
conspiracy undeRookerFeldmar). In fact, Plaintiff's claims aris from the same operative
facts of the state foreclosure action.

Plaintiff's sole argument ipposition to the application dtookerFeldmanis that the
doctrine does not apply “due to newdiscovered evidencpvhich] debunks the erronious [sic]
decisionrendered at the State court levdECF No. 16at 4. Plaintiff, however,mentions

nowhere inthe pleadings what thiso-called “newly discovered evidence” is, naites any



authorityto support theropositionthat “newly discovered evidence” is a stardithatsomehow
allows theclaims tocircumventthe RookerFeldmandoctrine While the Court recognizes that
“pro sepleadings are held to a less strict standard than pleadings filed bgrdamg thus are
construed liberally, Tannenbaum v. UniteStates 148 F.3d 1262, 1263 (11th Cir. 2004), Plaintiff
has not established an exception toRleekerFeldmanmandate

Plaintiff ultimatdy seeks to undo the state court forecloguggment.However, his
requestedelief falls squarelyunder theRookerFeldmandoctrineas Plaintiff now contests the
validity of thatjudgmentin federal court based on his purportepliries suffered as a result of
the foreclosure.Thus, his new claims are inextricably intertwined with the state foreclosure
claims, and they should have been raised during the state foreclosure proceedings.

Plaintiff also seeks monetary damages from the saitegedwrongful and unlawful
foreclosure[ECF No. 1at Y 201].Regardless of the legal theories Plaitttifiidividual claims are
premised upon, each claim has a connection with Plamtiffortgage andlleged wrongful
foreclosure As a result, ay damagesoughtherewould necessarily be inextricably intertwined
with the foreclosurgudgment Therefore,d the extent Plaintiff seskmonetary damages addes
not seek to overturn the state court foreclosure judgmentdistinction has no bearing on the
Court's decision as damages would only be available where there wasgéuiManeclosure See
Oral Wint & Gail Wint v. BAC Home Loans Servicing,,LIRo. 9:15CV-80376, 2015 WL
3772508, at *3 (S.D. Fla. June 17, 2016iting Rene v. Citibank32 F. Supp. 2d 539, 543
(E.D.N.Y. 1999)).

Accordingly, the Courtoncludeghat Plaintiff's claims are inextricably intertwined with
the state court foreclosure judgment and, as a result, are barred RgdkerFeldmandoctrine.
SeegenerallyFlournoy v.Gov’'t Nat'l Mortgage Ass’'n2016 WL 98699 (S.D. Fla 2016)his

Court,therefore does nohave subject matter jurisdiction over Plaintiff's claims.



As an alternativeRlaintiff requests leave to amepdrtions or all othe ComplaintSee
[ECF No. 16at 4, 8]. However,“[a] district court need not . . . allow an amendment . . . where
amendment woulthe futile.” Bryant v. Dupreg252 F.3d 1161, 1163 (11th Cir. 200Here, an
amendment woulde futile in light of the RookerFeldmanjurisdictional defectbecauseany
relief sought by Plaintiff in relation to tHereclosurewould necessarily be intertwined with the
state’sforeclosure judgmeng®laintiff hasfailed toarticulate howany proposedmendmenmight
resolve tis defect.SeeCavero v. One W. Bank FSB17 F. Appx 928, 931 (11th Cir. 2015)
Accordingly, the Court denies Plaintiffi,equest for leave to amend.
V. CONCLUSION

Based on the foregoing, it BRDERED AND ADJUDGED that DefendantsMotion to
Dismiss ECF No. 15] is GRANTED. Plaintiff's Complaint [ECF No. 1] iDISMISSED
WITH PREJUDICE for lack of subject matter jurisdiction

Plaintiff's request for leave to amend Kismplaint iSDENIED.

The Clerk is directed toCLOSE this case, and any pending Motions &ENIED as
moot.

DONE AND ORDERED in Chambers at Miami, Florida, thith day ofMarch 2016

DARRIN P. GAYLES
UNITED STATES DISTRICT JUDGE

CC: Magistrate Judge Turnoff
All Counsel of Record



