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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No. 15-cv-23755-GAYLES

BRENMAR HOLDINGS, LLC; BRENDA

HILL RIGGINS; MARCUS RIGGINS; and

MAR’S CONTRACTORS, INC.,
Plaintiffs,

V.

REGIONS BANK, N.A.,
Defendant.

ORDER

THIS CAUSE comes before the Court on DefendRasgions Bank, N.A.’s (“Regions”)
Motion to Dismiss [ECF No45]. The Plaintiffs in this aan bring claims for negligence and
breach of fiduciary duty against Regions, arignogn a small business loan transaction allegedly
gone wrong. The Court has carefully consideredtherative complaint, the parties’ briefs, and
the applicable law. Because the Court finds tlather a tort duty noa fiduciary relationship
exists under the circumstances of this case, the motion to dismiss shall be granted.
l. BACKGROUND

According to the allegations in the Second Awhed Complaint, in 2009, Plaintiffs Brenda
Hill Riggins and Marcusiggins (the “Riggins”) sought a 4m to purchase and construct an
office in Kendall, Florida, for their business Maontractors, Inc. (“M@&s”), also a Plaintiff
here. Second Am. Compl. 1 8. Maapplied for a business loander the Small Business Admin-
istration 504 Program (“SBA 504 Program”), a progtaat seeks to stimulate the growth of small
businessedd. § 9. Three entities participate in an SBA 504 Program loan: the small business that
applies for the loan, the institutional lend@&nd a Community Developgnt Company (“CDC"),

which works with the particgting lender to provide financing to small businesiseg] 11. Mar’s
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applied for an SBA 504 loawith Regions in December 200@l. § 12. Regions advised Mar’s
and the Riggins that anfited liability should be fomed as the borroweld. Acting on this advice,
Mar’s and the Riggins formed Brenmar HoldingsC (“Brenmar”), alsoa Plaintiff here, on
December 21, 200%d.

On or about December 1)@, the SBA approved a twenty-year debenture in the amount
of $88,000 that was to be issued to the CDCtarlok used to fund the Plaintiffs’ 504 load.

9 13. The proceeds were to be partly used tohase the property and to pay the administrative
costs and the final forty percent of the total construction project lkbsthe SBA approval
required that the debenture proceeds be disbusdater than forty-eight months from December
15, 2009, otherwise the #atrization would be caelled by the SBAId. At all material times,
Regions was the interim lendéd. 7 14.

On March 31, 2010, the partiekosed on the interim loamd. On that date, Brenmar
executed and delivered two prmsory notes in favor of Regions to evidence the loans from
Regionslid. § 15. The first loan was a fixed-interest-rate, ten-year mortgage loan in the amount
of $120,000Id. The second loan was the interest-onlyrintdoan in the amant of $96,000, with
a maturity date of May 2011d. The maturity date was latertexded to August 15, and then
October 15, 2011, to allow Regions tmneert the loan into the 504 lodd. Also on March 31,
2010, Mar’s and the Riggins sigheommercial guarantees, guaranteeing the payment of the
promissory notes and mortgagts.  16. The Plaintiffs allege th#ttey executed the loan docu-
ments with the understanding and belief thatiiberim loan would beanverted, closed, and/or
processed to the SBA loan progralah. § 17. They also allege that Regions sold Brenmar the
loans with the understanding that the interim leaould be converted, ased, and/or processed
to the SBA loan progranid.

The CDC processed the application and $iBA approved the applications and issued



authorization appramg the loan fundingld. I 18. Regions, however, faildo process, convert,
and/or close the interim loan for the SBA takeover, despite several extensions to the maturity
date of the interim loan and despite the fact that Brenmar provided the required documentation
and completed the purchase of the prgpard the construction of the projeltt. Regions gave

no reason as to why it failed to process the lthn.

The Plaintiffs attempted to contact Regiamsegards to converting the second mortgage,
but Regions did not respond to the Plaintifts.|] 19. The parties also allegedly scheduled meet-
ings at which Regions then failed to attelttd.Regions’ alleged failure tprocess, close, and/or
convert the interim loan allowed the maturity deteexpire and the interim loan to become due
without the conversion being completéd.  20. The Plaintiffs then defaulted on the loan, and
Regions sold and assigned the loan and morttgagehird party who foreclosed on the property.

Id. T 21.

The Plaintiffs filed this action on OctoberZQ15. In the Second Aended Complaint, they
bring two claims against Regions: negligence afmeach of fiduciary duty. Regions has moved
to dismiss both claims, and the Plaintiffs oppose the motion.

. LEGAL STANDARD

To survive a motion to dismiss brought puastito Federal Rule of Civil Procedure
12(b)(6), a claim “must contain 8icient factual matter, accepted as true, to ‘state a claim to
relief that is plausible on its face,” meaning tltatnust contain “factuatontent that allows the
court to draw the reasonable inference that defendant is liable for the conduct alleged.”
Ashcroft v. Igbal556 U.S. 662, 678009) (quotingell Atl. Corp. v. Twombj\650 U.S544, 570
(2007)). While a court must accept well-pleaded factual allegations as true, “conclusory allega-
tions . . . are not entitled to an assumption ohtrdegal conclusionsust be suppted by factual

allegations.”’Randall v. Scoft610 F.3d 701, 709-10 (11th Cir. 2010). “[T]he pleadings are con-



strued broadly,Levine v. World Fin. Network Nat’'| Bap#37 F.3d 1118, 1120 (11th Cir. 2006),
and the allegations in the comiplleare viewed in the light mo&vorable to the plaintifiBishop
v. Ross Earle & Bonan, P.,A817 F.3d 1268, 1270 (11th Cir. 2018}. bottom, the question is
not whether the claimant “will ultimately prevail . but whether his complaint [is] sufficient to
cross the federal court’s threshol&KRinner v. Switzeb62 U.S. 521, 530 (2011).
lll.  DISCUSSION

A. Negligence

In their negligence claim, the Plaintiffs alletjat Regions, as an SBA 504 interim lender,
breached a duty of reasonable aareed to the Plaintiffs to process and convert Brenmar’s interim
loan into the SBA 504 loan, and to adminisiad service the interinoan. Second Am. Compl.
19 23-24. To prevail on a claim foegligence, the Plaintiffs must plausibly allege that (1) Regions
owed a duty or obligation, “recogniz®y the law,” to protect the PHiffs from a particular injury
or damage; (2) Regions breached that duty; (8)jd®s’ breach was the legal or proximate cause
of injury or damage to the Plaintiffs; and (4% tRlaintiffs suffered damages caused by the breach.
Curd v. Mosaic Fertilizer, LLC39 So. 3d 1216, 1227 (citation omittet])]n order to bring a
valid tort claim, a party must . . . demonstratat thll of the required elements for the cause of
action are satisfied, including thidte tort is independent of any breach of contract claliara
Condo. Ass’n v. Marsh & McLennan Cdkl0 So. 3d 399,08 (Fla. 2013) (Pariente, J., concurring).

“[T]here is no tort duty to process loans competen®jiver v. Countrywide Home Loans,
Inc., 760 F. Supp. 2d330, 1339 (S.DFla. 2011). InSilver, the plaintiff alleged that a bank,
Countrywide, induced her into applying for a moggavith the promise of low interest rates, low
monthly payments, and a fixed interest rate,dmainged the terms of the mortgage at cloduhg.
at 1337. She also alleged that Countrywide denied her request to refinance or restructure her loan.

Id. at 1336. The plaintiff assertestveral claims against Countrigle, including a negligence



claim, in which she alleged th@obuntrywide “had the duty to employ competent mortgage servic-
ing and mortgage brokering teghues, including but not limitetd protecting [the plaintiff]'s
financial interests.1d. at 1339. Judge Lenard, who presided dkat case, found that the plaintiff
“ha[d] not identified any dutyapart from contractual dutiethat Countrywide owed herld. She

then stated that no tort duty exists to pesclwans competently, because the relationship between
the plaintiff and Countrywide was owactual; “there is either a breach of that contract or feht.”
Without a duty, the plaintiff's claim failed.

While Silveris not factually identical to this case, the bases of the negligence claims are
sufficiently similar. TheSilver plaintiff argued that Countrywide had a duty to competently service
her mortgage. Here, the Plaintiffs argue thagi®es had a duty to prosg, convert, administer,
and service the interim loan. But, as the plaintiff failed to d8iiver, the Plaintiffs here have
failed to identify any duty that Regions owed them apart from those specifically granted by con-
tract. See id.see also Tiara Condo. Ass'h10 So. 3d at 408 (Parientl., concurring). The Plain-
tiffs urge this Court to disregard the holdingSitver because “there is nodfida case that stands
for the proposition that Florida law does natagnize a duty for banks to process loans compe-
tently.” Pls.” Opp’n at 7However, the Plaintiffprovide no authority of their own that establishes
such a dutydoes exist. See Anderson v. Branch Banking & Trust,d9 F. Supp. 3d 1328, 1345
(S.D. Fla. 2015) (citingPelfresne v. Village of Williams Ba917 F.2d 1017, 1023th Cir. 1990)
(Posner, J.) (“A litigantvho fails to press a point by supportilhgvith pertinentauthority, or by
showing why it is sound despite a@hkaof supporting authority or ithe face of contrary authority,
forfeits the point. [The court] will not do hissearch for him.” (citation and internal quotation
marks omitted))). This Court is niot the business of indiscriminately creating Florida law where
none exists, based solely on atpa unsupported assertionSee, e.g.Siegmund v. Xuelian

No. 12-62539, 2016 WL 1444582 (S.D. Fla. Apr. 11, 2qdéxlining to creater recognize an



exception to Florida’s “continuous ownershipile in shareholdederivative actions);econsid-
eration denied2016 WL 3186004 (S.D. Fla. June 8, 2016).

The other avenues through which the Plaintiffs seek to impose a duty do not persuade.
First, the Plaintiffs contend that because Begi“ch[ose] to commencan undertaking,” it is
“duty bound to complete the task in a noegligent fashion.” Pls.” Opp’n at 5 (citirigestatement
(Second) of Tortg 342A). But they have provided nosfification for their extremely broad
view of the law governing tort dies, especially given that tmanterpretation would obliterate
the distinction between toend contractual dutieSee Lewis v. Guthartd28 So. 2d 222, 224
(Fla. 1982) (holding that there must be a torttidguishable from or ingeendent of [the] breach
of contract” in order for a partyp bring a valid claim in tort Is®d on a breach in a contractual
relationship);Elec. Sec. Sys. Corp. v. S. Bell Tel. & Tel,, @82 So. 2d 518, 519 (Fla. 3d DCA
1986) (“[A] breach of contract, alone, cannot constitute a cause of action in tort. . . . It is only
when the breach of contractatended by some additional conduct which amounts to an independ-
ent tort that such breach can constitnégligence.” (citations omitted)), cited Thara Condo.
Ass’n 110 So. 3d at 408-09 (Parient]., concurring)Second, the Plaintiffsite several cases
“where banks have been heldhbie for negligence” as support for their argument that a duty
exists. Pls.” Opp’n at 5 (citinged. Ins. Co. v. MCNB Nat'l BanR58 F.2d 1544 (11th Cir. 1992);
Fintak v. Wachovia Bank, N,ANo. 08-2558, 2009 WL 413599 (M.D. Fla. Feb. 18, 2009);
Espirito Santo Bank v. Agronomics Fin. Corp91 So. 2d 1078 (Fla. 3d DCA 1991)). But the
mere fact that banks have bdennd negligent under circumstaes unrelated to those present
here is not a sufficient basis fiis Court to impose trt duty on a bank where one has heretofore
been unrecognized. And third, the Plaintiffs ar¢het the SBA 504 Program is regulated by 13
C.F.R. 8§ 120, but as Regions cothg@oints out, nowhere in the statutory or regulatory scheme

did Congress authorize a private cause of actiondgligence like the Plaintiffs assert here.



The Court finds that the Plairftiias failed to demoftraite the existence of a duty to process,
convert, administer, or service the Plaintiffs’ mteloan, or of any othdort duty owed by Regions
to the Plaintiffs. Accordingly, Regions’ motida dismiss the negligence claim is granted.

B. Breach of Fiduciary Duty

In their breach of fiduciary duty claim, the Piffs allege that Regions owed them a fidu-
ciary duty to,inter alia, act in good faith and in the Plaiiféi best interests under the SBA 504
Program, which Regions failed, refused, ogleeted to carry out. Second Am. Confffl. 25-28.

To state a claim for breach ofificiary duty, a plaintiff must plaibly allege “(1) the existence

of a fiduciary duty, (2) a breach of that duty, dBjldamages proximately caused by the breach.”
Silver, 760 F. Supp. 2d at 1338 (citifigracey v. Eaker837 So. 2d 348 (Fla. 2002)). “Under
Florida law, a fiduciary relationship exists wharonfidence is reposed by one party and a trust
accepted by the othend. (citing Doe v. Evans814 So. 2d 370, 374 (Fla. 2002)). “[T]here is no
presumed fiduciary relationshietween a lender and a borroweévi¢Culloch v. PNC Bank Ingc.
298 F.3d 1217, 1226 n.13 (11th Cir. 2002).

A fiduciary relationship is formed either “ttugh the terms of arxpress agreement” or
implied by law.Taylor Woodrow Homes Fla., Inc. v. 4/46-A Co&b0 So. 2d 536, 540 (Fla. 5th
DCA 2003). The Plaintiffs have not alleged thastence of any express agreement through which
Regions agreed to a fiduciary relationship with Blaintiffs. So, to establish an implied relation-
ship, the Plaintiffs “must allege some degredaependency on one side and some degree of under-
taking on the other side to adviseuneel, and protect the weaker partyatkins v. NCNB Nat'l
Bank of Fla., N.A.622 So. 2d 1063, 1065 (Fla. 3d DCA 1993)afl$rid, “[w]hen the parties are
dealing at arm’s length, a fiduciarglationship does not exist besauhere is no duty imposed
on either party to protéor benefit the other.Taylor Woodrow Home®850 So. 2d at 541.

The transaction between the Plaintiffs angjiBes was an arm’s length, commercial trans-



action. The fact that Regions was participgtas a lender in the $B8504 Program, which the
Plaintiffs contend was “created to assist srhaBlinesses,” Pls.” Opp’'n 8 does not elevate the
relationship between a lender and borrower to diia fiduciary and deneficiary. Moreover,

the Plaintiffs have not alleged that they placed their trust and confidence in Regions; even had
they done so, that allegation alomeuld be insufficient to estébh that a fiduciary relationship
exists sufficient to withstand a motion to dissii“[O]ne may not unilatally impose a fiduciary
responsibility on anotherraply by reposing trust; absent soomnscious acceptance of such duties,
no fiduciary relationship is createdSilver, 760 F. Supp2d at 1339see also Taylor Woodrow
Homes 850 So. 2d at 541 (“[I]n the creditor-debtor relationship, a fiduciary duty does not arise
and allegations of superior knowledge of a yarfinancial condition a generally insufficient

to transform the creditor-debtor retatship into a fiducigy relationship.”).

Several “[s]pecial circumstances may also gigse to a fiduciaryduty,” depending on the
facts of a particular case, “ilucling where the lenddd) takes on extra services for a customer,
(2) receives any greater economic benefit than fdgpical transaction, or (3) exercises extensive
control.” Wilson v. EverBank, N.A77 F. Supp. 3d 1202, 1223 (SHa. 2015) (citations and
internal punctuation marks omitted)he Plaintiffs, relying of€apital Bank v. MVB, Inc644 So.
2d 515 (Fla. 3d DCA 1994), argue thatlicircumstances exist here. @apital Bank a bank
initially provided a customer a loan and linecoédit. Then, one of thigank’s loan officers pres-
sured the customer to enter into a series of tcinss. The loan officer “urged [the customer] to
trust him and promised that [the customer would benefid].at 519. The loan officer urged the
customer to enter into another transaction; wtiencustomer protested, the loan officer said,
“Do it for us . .. You are part of [the] Cagditdank family. You help the bank, we are going to
help you.”ld. When pressing the customer to enter intoira transaction, the loan officer assured

the customer, “If you help us with this one, we will continue on. We are in business together.”



Florida’s Third District Court of Appeal foundaha fiduciary relationship existed between the
bank and the customer because the loan offieeitdd the [customer]'seliance by urging [the
customer] to trust him and by reassg [the customer] that he was part of the Capital Bank family.”
Id. at 520. Further, the loan officéiostered [the customer]'s peeption that the bank was his
financial advisor, by repeating that thank’s plans would beefit his business.Id. Finally, the
bank “clearly knew of” the customer’s reliande.

The Plaintiffs argue thaTapital Bankcompels the conclusion thatfiduciary relationship
exists because Regions advisegl ffiggins to form a limited liabty company to act as the bor-
rower of the SBA 504 loan. This argument is uspasive. The loan officer’s advice and actions
in Capital Bankwere far more pervasive—and far mpeesuasive on the customer there—than
the advice by Regions here tha¢ tRiggins form an LLC. While th€apital Bankcourt recog-
nized a fiduciary relationship between the bankl the customer because the bank “kn[ew] or
ha[d] reason to know of the customer’s trust and confidander circumstances exceeding an
ordinary commercial transaction,” id. at 521 (emphasis added), no such extraordinary circum-
stances are alleged here.

It seems that, under the Plaintiffs’ view @&pital Bank any action by Regions separate
from bare facilitation of the loan program shouldoaimt to circumstances that exceed an ordinary
commercial transaction, thereby creating a fiducratationship. That is a bridge too far. Not
only do Regions’ actions not even closebpeoximate the loan officer’'s action @apital Bank
but the Plaintiffs have also failed to allegattRegions knew or had reason to know of the Plain-
tiffs’ trust and confidence under circumstances thdficiently exceed the ordinary commercial
transaction between them.

Because the transaction betwéam Plaintiffs and Regions wasthing more than an arm’s

length, commercial transaction, and because no other circumstances that could potentially give rise



to a fiduciary relationship are present in thisesathe Plaintiffs’ breactf fiduciary claim fails.
Accordingly, Regions’ motion to dismiss this claim is grarited.
% %

The Plaintiffs have already amended their claimmp twice in response to the pleading defi-
ciencies highlighted by Regions in their twapious motions to dismiss [ECF Nos. 6 & 32].
Despite these two amendntgrmmany of the deficiencies adssed by the Court today exist in both
previous versions of the Complaifee[ECF Nos. 1 & 31]. The Plaiifits have not requested fur-
ther leave to amend. Upon consatén, the Court finds that the Plaintiffs’ “perfunctory attempts
at amendment do not warragmtanting an additiondbite at the apple.”Yahav Enters. LLC v.
Beach Resorts Suites, L Ro. 15-222272016 WL 111361at *4 (S.D. Fla. Jan. 11, 2016) (citing
Tropic Ocean Airways, Inc. v. FloyB98 F. App’x 608, 612 (11th C2014) (per curiam) (finding
that when a plaintiff “never requested ledaeeamend and had already amended its complaint
once . . . the district court did not err when it dssed [the plaintiff's] claims with prejudice”).
The Second Amended Complaint, therefevarrants dismissal with prejudice.

IV.  CONCLUSION

Based on the foregoing, itG@RDERED AND ADJUDGED that the Defendant’s Motion
to Dismiss [ECF No. 45] IGRANTED. The Plaintiffs’ Second Ameled Complaint [ECF No. 44]
is DISMISSED WITH PREJUDICE .

This action iISCLOSED and all pending motions aBENIED AS MOOT .

DONE AND ORDERED in Chambers at Miami, Flora] this 15th day of August, 2016.

o) A

DARRIN P. GAYLES
WUNITED STATESDI CT JUDGE

! Because the Court has determined that both claithe iSecond Amended Complaint should be dismissed, it need

not address Regions’ argument regarding waiver.
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