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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF FLORIDA

Case N01:15cv-24115KMM
TIMOTHY THOMPSON
Plaintiff,
V.

CARNIVAL CORPORATION d/b/a
CARNIVAL CRUISE LINES et al,

Defendant.
/

ORDER ON DEFENDANTS’ MOTIONS TO DISMISS

This causecame lefore the Court upodefendantCarnival Corporation’g“Carnival”)
Motion to DismissPlaintiff's Complaint (ECF No19); and Defendants Delisle Walwyn & Co.
Ltd. (“Delisle Walwyn”) and Vacation and Tour Consultants (St. Kittsl. d/b/a Kantours a/k/a
Kantours Destination Services (“Kantourgfollectively the “Excursion Entities”"Motion to
Dismiss Plaintiff's Complaint (EE No. 24) and related responses and repligbe Motions are
now ripe for review. For the reasons set forth below, the Excursion Entiteggn to Dismiss
(ECF No. 24) is GRANTED and Carnival’'s Motion to Dismiss (ECF No. 1§RANTED IN
PART.

l. BACKGROUND
This is a maritime personal imy action brought byPlaintiff Timothy Thompson

(“Thompson”) against Carnivaland the Excursion Entitieseeking recovery for damages

! Thompsorfiled a Response to the Carnival Motion (ECF No. 28) and Carnival replied (ECF
No. 35). Thompsonalso filed a Response to tkxcursionEntities’ Motion (ECF No. 31) and
those defendants replied (ECF No. 34)The Excursion Entities also filed a notice of
supplemental authority (ECF No. 45) for the Court’s consideration.
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allegedly sustained bijhompsonwhile participating in a shore excursion during a cruise aboard
the CarnivaValor. See generall¢ompl. (ECF No. 1).

The Complaint beges that Thompson wagpaying passenger aboard the Carnwallor
in early December2014. Id.  13. During the cruise;arnivd offered passengers abodte
ship the opportunity to go on various shore excursions, including calledthe “ATV
Adventure.” Id. § 15. Carnival advertised the excursions on its website, its promotional
material, and at an excursion desk aboard the Carkiair. Id. 1 14, 16. Additionally,
Carnival sold tickets for the shore excursions to its passengers, including Thompsonthaguring
course of the subject cruistd. 1 17.

On December 12, 2014, Thompson participatedh@ “ATV Adventure”in St. Kitts
which is alleged to be marketed and promoted by Carnival, and owned and operéted by
Excursion Entitiestwo foreigncorporations. Id. 11 19, 29. While he was participating in the
shore excursion, Thompson alleges that he suffered severe injuries wherkdsedordahe all
terrain vehicle (“*ATV”) that he was riding failed and/or malfunctionétl.q 21.

As a result Thompsonfiled a five-count Complaint (the “Complaint”) against
Defendantson November 3, 2015assertinghe following claimsagainst Carnival: Negligence
(Count ), Negligence for Apparent Agency or Agency by Estoppel (Count lll), Jointusent
(Count IV) anda Third-Party Beneficiaryclaim (Count V). Thompson also brings a claim of
negligence against the Excursion Entities (Count @arnival now moves to disss Counts |,

lll, IV, and V of the Complaintfor failure to state a claimwhile the Excursion Entities argue

that the Court lacks personal jurisdiction overftreign corporations.

2 Defendant Kantours, a St. Kitts corporation, is the wholiyed subsidiary of Defendant

Delisle Walwyn & Co. Ltd., a private limited liability corporation registered id amisting
under the laws of St. KittsSeeCompl. 1 34; see alsdef.’s Mot. to Dismiss, Ex. A (ECF No.
24-1).



Il. ANALYSIS

A. Excursion Entities’ Motion to Dismiss for Lack of Personaljurisdiction

In support of their motion to dismiss, the Excursion Entities argue that Thompson has
failed to plead the minimum criteria necessary for the Court to exercise aigisasiction over
them. The Excursion Entitiesrain contention ighat their limited contacts with this forum are
constitutionally inadequatdor purposes of establishingersonaljurisdiction. Thompson
responds by arguing thatl) the Excursion Entities expressly consented to jurisdiction in the
Southern District of Floridan its agreement with Carnival (2) the Complaint alleges a
sufficient basis for the Court to exercise general jurisdiction over the stanUEntities; and (3)
“[flurther inquiry into the veracity of the statements made in the ExcursigtieShaffidavit . . .
requires jurisdictional discovery on the Excursion Entities’ contacts withdBldor SeePl.’s
Resp. (ECF No. 3lat 2. For the reasons that follow, the Court finds that it lacks personal
jurisdiction over the Excursion Entities.

1. Applicable Law Governing Personal Jurisdiction

“Because federal courts ordinarily follow state law in determining the boamtteir

jurisdiction over persons. . a federal court sitting in Florida must conduct a-step inquiry to

® This argument is a nonstarterThompson is not a party to the shore excursion contract
between Kantours and Carnival and thus cannot enforce the conferral of junsdiatise.See
Meyer v. Carnival Corp 938 F. Supp. 2d 1251, 125 (S.D. Fla. 2013)finding that a
“conferral of jurisdiction clause” contained within a “Standard Excursion Contract” was “not
dispositive of the issue of personal jurisdiction” where plaintiff was “not a partgaid
contract”). Moreover, ‘a clause conferring personal jurisdiction may not be enforced unless
independent grounds for personal jurisdiction exist under Florida’sdongstatuté Aronson

v. Celebrity Cruises, Inc30 F. Supp. 3d 1379, 13903 (S.D. Fla. 2014)citing Alexander
Proudfoot Co. World Headquarters v. Thay&77 F.2d 912, 918 (11th Cir. 1989) As
discussed more fully in the remainder of this Order, the Court has no independetd basest
jurisdiction over the Excursion Entities.



determine whether it has personal jurisdiction over areeimentdefendant. Atmos Nation
LLC v. Alibaba Grp. Holding Ltd No. 0:15CV-62104KMM, 2016 WL 1028332, at *2 (S.D.
Fla. Mar. 15, 2016])citing Daimler AG v. Baumanl34 S. Ct. 746, 753 (2034) The first
inquiry for a federal courtwhethersitting in diversity or admiralty, is téook to the longarm
statue ofthe state-here Florida—and the cases interpreting that statut@rasewicz v. Royal
Caribbean Cruises Ltd No. 14CIV-60885, 2015 WL 3970546, at *18 (S.D. Fla. June 30,
2015) Secondthe ourt must determine whether the exercise of personal jurisdiction “would
violate the Due Process Clause of the Fourteenth Amendment to the U.S. Constitutiuis
Vuitton Malletier, S.A. v. Mosseri736 F.3d 1339, 1350 (11th Cir. 2013)Although
“determining whether jurisdictn is appropriate under FloridaLong-Arm Statute is a separate
inquiry from determining whether exercising personal jurisdiction comports thie Due
Process Clausat is clear that the constitutional requirements are ‘en@strictive.” Melgarejo
v. Pycsa Panama, S,/37 F. App’x 852, 859 (11th Cir. 201@)uoctingInternet Sols. Corp. v.
Marshall, 39 So. 3d 1201, 1207 (Fla. 201L0)

Pursuant to Florida’s longrm statutex nonresident defendant can be subject to pelsona
jurisdiction in two ways. First, a Florida court can exercise genersbpa& jurisdictior—that
is, jurisdiction over any claims against a defendant, whether they involve thedalefs
activities in Florida—if the defendant engages in “substantiall amot isolated activity” in
Florida. Carmouche v. Tamborlee Mgmt., In€89 F.3d 1201, 1204 (11th Cir. 201§uéting
Fla. Stat. § 48.193(2))Second, a Florida court can exercise specific personal jurisdietiaat
is, jurisdiction over suits that arise out of or relate to a defendant’s contdetSlanida—if the

claim asserted against the defendant arises from the defendant’s contactenwd#) &d those



contacts fall within one ahe enumerated categories set forth in section 48.193(1¥ehulman
v. Inst. for Shipboard Edu®24 F. App’x 1002, 1004-05 (11th Cir. 2015).

Thompson only alleges that the Court has general jurisdiction over the Excursion
Entities. With respect to general jurisdiction, Florida’'s lamgn statute is coextensive with the
“limits on personal jurisdiction imposed by the Due Process Clausaser v. Smith594 F.3d
842, 846 (11th Cir. 201Q)iting Woods v. Nova Companies Belize.L#B9 So. 2d 617, 620
(Fla.4th DCA1999)). Due process “requires that the defendant have minimum contacts with the
forum state and that the exercise of jurisdiction over the defendantdbeffend traditional
notions offair play and substantial justi¢e. Mut. Serv. Ins. Co. v. Frit Indus., InB58 F.3d
1312, 1319 (11th Cir. 2004yuoting Int'l Shoe Co. v. Washingto826 U.S. 310, 316 (1945)).

An exercise of general jurisdiction comports with due process altirendant’s contacts with
Florida are “so ‘continuous and systematic’ as to render [the defendant] @bsetithome in
the forum state.”Daimler, 134 S. Ctat 754 (quotingsoodyear Dunlop Tires Operations, S.A. v.
Brown, 131 S. Ct. 2846, 2851 (2011)).

The burden lies witlthe plaintiff to establish grima faciecase of personal jurisdiction
over a norresident defendantStubbs v. Wyndham Nassau Resort & Crystal Palace Ga®&iio
F.3d 1357, 1360 (11th Cir. 2006). When a defendant submits affidavits contesting jurisdiction,
the burden then shifts back to the plaintiff to produceleweto supportjurisdiction, unless
“the defendans affidavits contain only conclusory assertions that the defendant is not subject to
jurisdiction” Louis Vuitton 736 F.3dat 1350. A court must construe all reasonable inferences
in favor of the plaintiff when the parties have submitted conflicting evidence sftiction.
Madara v. Hall 916 F.2d 1510, 1514 (11th Cir. 1990). But, whba plaintiff offers no

competent evidence to the contrary, “a district court may find that the defesndargbutted



denials [are] sufficient to negate plaintiff's jurisdictional allegations.”Zapata v. Royal
Caribbean Cruises, LtdNo. 1221897CIV, 2013WL 1100028, at *2 (S.D. Fla. Mar. 15, 2013)
(citing United Techs. Corp. v. Mazes56 F.3d 1260, 1280 (11th Cir. 2009)).

2. The Court Lacks General Jurisdiction over the Excursion Entities

Becauserhompson does not allege specific jurisdiction, the Court need only determine
whether general jurisdiction existser the Excursion EntitiesGiven recent decisions by the
Supreme Court and the Eleventh Circtine analysis of this issue practicabynds before it
begins.

Regarding general jurisdictipthe Supreme Courécently made sweeping declaration
“that only a limited set of affiliations with a forum will render a defendant amenabé#d-to
purpose jurisdiction there.Daimler, 134 S. Ctat 760 (citingGoodyeay 131 S. Ctat 285]). In
Daimler, the Courtreinforced that there are two “paradigm bases” for asserting general
jurisdiction over a corporatiorits place of incorporation and its principal place of businéds.
at 759-60. The Court further determined thé corporation$ operations in a forum other than
its formal place of incorporation or principal place of business” will be “so sulsdtamid of
such a nature as to render the corporation at home in that State” only iptiexa case$. Id.

at 761 n19. Building off its decision inGoodyeay the Court rebuked the notion thatoseign

* The Court offered up its decision Rrerkins v. Benguet Consolidated Mining.C842 U.S.

437 (1952) as the “textbook case of general jurisdiction” that fit this rare exte@aimler,

134 S. Ct. at 755 (quotinGoodyeay 131 S. Ct. at 2856). IRerkins the defendant was a
Philippine mining corporation, sued in Ohio, whose apens were disrupted by the Japanese
occupation of the islands during World War IPerking 342 U.S. at 447. As a result, the
president and general manager of the mining company relocated to his home ta Gintinue
operating the businessd. at447-48. The Court found that it would not violate due process for
Ohio to adjudicate the controversy based on the president’s “continuous and systematic
supervision of the necessarily limited wartime activities of the company” in Qdhiat 448.
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corporation could be subject to general jurisdictionevery state where itengages in a
substantial, continuous, and systematic course of businBsamler, 134 S. Ct. 760—-61.

There is no dispute that the Excursion Entities’ place of incorporation and princigal pla
of business lie in St. KittsThe question then is wheththe Excursion Entities’ contactgth
Floridapresenthe “exceptiondl circumstanceutlined inDaimler where the Excursion Entities
could be deemetlat homé in Florida. Id. at 761 n19. One needook no further than the
Eleventh Circuit’s recent opinion @armoucheo answer this question in the negative.

Carmoucheanvolved a claim brought by a cruise ship passenger who was injured during
a shore excursion operated in Belize by a Panamdwaised corporation, Tamborledd. at
1202-03. Accepting Plaintiff's allegations as true, @@ moucheganel determined that

Tamborlees connections with Florida are limited to having a Florida bank

account and two Florida addresses, one of which is aofitst box, purchasing

insurance from Florida companies, filing a financing statement with the&lor

Secretary of Statgoining a norprofit trade organization based in Florida, and

consenting to the jurisdiction of the Southern District of Florida for all lawsuits

arising outof its agreements with Carnival.
Id. at 1204. Relying oaimler, the Eleventh Circuit held & “[tlhese connections are not ‘so
substantial’ as to make this one those ‘exceptioredes in Wich a foreign corporation is ‘at
home’ in a forum other than its place of incorporation or principal place of busindss
(quotingDaimler, 134 S.Ct.at 761 n19). The Eleventh Circuit furthespinedthat “[a] foreign
corporation cannot be subject to general jurisdictica fiorum unless the corporatigréctivities
in the forum closely approximate the activities that ondipnaharacterize a corpatian’s place
of incorporation or principal place of busings#d. at 1205.

Here, the Excursion Entitiesconnections to Florida aréewer than those found

insufficient in Carmouche Accepting as trudhompsors allegations, the Excursion Entities

jurisdictional ties to Florida are: (1) contractual relationships with Carnivélcdiner cruise



lines; (2) Florida bank accounts; (3) a relationship with the Florida CaribbearseCrui
Association; (4) agreements to indemnify Carnival; and (5) a consegutisdiction in the
Southern District of Florida for any lawsuit that Carnival is a party to exomnag the shore
excursion. In light of Carmouchethe Court would be hargressed to findhat the Excursion
Entitiesare “at home” in Floriddased on thescontacts Daimler, 134 S. Ct. at 761.

Even in the preDaimler and Goodyear era, the Eleventh Circuit found similar
jurisdictional allegations insufficient to justifhe exercise ofieneraljurisdiction over a foreign
tour operator. SeeFraser, 594 F.3d at 847 The Fraser defendant, a Turks and Caicos
commercial tour boat operator, possessed jurisdictional ties to Florida thastednsi: (1)
specifically targeting the United States for advertising, including the Flandeket; (2)
numerous business relationships withmpanies based in the United States; (3) liability
insurance purchased through a Florida insurance agent; (4) sending aneem@ltgin on boat
maintenance in Florida; and (5) the purchase of “about half its boats in Floddiadt 845.
After considering the tour operator’s Florida contacts in the aggregate, tlentI€ircuit held
that “the exercise of general personal jurisdictover [the tour operator] under Florida’s leng

arm statutéwas precluded by due process concérig. at 847.

®> Even if this Court were to apply the logic ikeyer 938 F. Supp. 2d at 1262, and impute
Carnival’'s Florida activities to the Excursion Entities under an agenoyyththe Excursion
Entities’ cumulative contacts as alleged still fall well below the threshold negdssassert
general jurisdiction. See e.gAronson 30 F. Supp3d at 1390 n.4. Moreover,as discussed
further, this Circuit’'s view of generaljurisdiction through an agency lens is in doubt post
Daimler. Id. at 1390 see alsdDaimler, 134 S. Ct. at 759 n.13 (reasoning thittough agency
relationships are relevat specific jurisdiction, “[i]t does not inevitably follow, however, that
similar reasoning applies generaljurisdiction”) (emphasis in original).

® Other courts have found more substantial contacts than the ones alleged hficeiisof
jurisdictional purposesSee Aonson 30 F. Supp. 3d at 1388apatg 2013 WL 1100028, at *4.
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Thefact thatThompson’s counselevotes six pages of its response brief to the personal
jurisdiction analysis-yet fails to cite toeither Daimler or Carmouche—is inexplicableand
borderline malpractice The cases on whicifhompsonrelies to suggest a more flexible
approach to general jurisdicti@me eachmore than alecade oldeasily distinguishablgnddo
not comport with the cabined conception of general jurisdictiomitnatexists posbBaimler.

Specifically, Thompson relies on the Eleventh Circuit’'s decisio8tubbsto argue that
Carnival's extensive Florida contacts can be imputed to the Excursion Enjit@sue of their
agency relationshipStubbs 447 F.3d at 1361. This is a tendentious gloss on precedent that has
been previously rejected by another court in this District.Ldpidus Judge Seitz held that
plaintiff's argument for specific jurisdiction was unfounded because,

Plaintiffs assertion that the Excursion Entities’ role asLMNC subsidiary

establishes jurisdiction over the Excursion Entities misinterp8itsobs v.

Wyndham Nassau Resort and Crystal Palace Casgid@ F.3d 1357 (11th Cir.

2006) andMeile]r v. Sun Int'l Hotels Ltd., 288 F.3d 1264 (11th Ci2002). In

those cases, the Eleventh Circuit held that a Florida subsidiary acting asesely

agent of a nomesident parent company can subject the-mesitent parent

company to the Coud’ jurigiction based on the subsidiaycontacts with

Florida. By contrast here, IRintiff seeks to subject the neasident subsidiary

[Excursion Entities] to jurisdicdn based on the parent companjRICL] contacts

with Florida.

Lapidus v. NCL Am. LLQyo. 1221183CIV, 2013 WL 646185, at *5 (S.D. Fla. Feb. 14, 2013)
Moreover, reliance on this line of cases to establish general jurisdimti an agency theory is
dubious given the decisions Daimler and Goodyear Daimler, 134 S. Ct. at 60 (rejecting
Ninth Circuit’s agency theory, finding that iappears to subject foreign corporations to general
jurisdiction whenever they have anstate subsidiary or affiliate, an outcomatlhwould sweep
beyond even thesprawlng view of general jurisdiction’ . .rejected inGoodyeat) (quoting

Goodyear 131 S.Ct. at 2858, see alsdaimler, 134 S. Ctat 773 (Sotomayor, J., concurring in

judgment)(questioning the vitality oMeier in wake of majority decision)Twinstar Partners,



LLC v. Diamond Aircraft Indus., IncNo. 11261684CIV, 2014 WL 4102260, at *5 (S.D. Fla.
Aug. 18, 2014)(reasoning that the relatiship between a Floridzased corporation and a
foreign corporatiorfor which the Florida entity allegedly served as a “sales conduit” was not
“sufficient in light of Daimler and Goodyearto establish general jurisdiction on an agency
theory).

This dramatic chandein the personal jurisdiction landscape was not lost on another court
in this District when facedwvith similar jurisdictional issues involving a foreign tour operator.
See Aronsgn30 F. Supp. 3d at 1390 (“Witkleier and its progeny in doubt, this Court is not
inclined to confer general jurisdiction over [excursion operator] particulahgre, as here,
[excursion operator’'s] contacts with Florida are more attenuated than tiectsodeemed
inadequate irDaimler.”). This Court is equallyunconvinced that it could exercise general
jurisdiction over the Excursion Entities given tlusnstrictedframework. PosDaimler, the
arguments proffered by Thompson’s coursselsimply “runnin’ against the wind®

3. The Court Cannot Exercise Jurisdiction Pursuant to Federal Rule of Civil
Procedure 4(k)(2)

In a lastditch effort, Thompsonralternatively assertthatthe Court possessgsgisdiction
over the Excursion Entities pursuant to Federal Rule of Civil Procedure 4(R(@3.4(k)(2)—

the sacalled federal longarm statute-permits a federal court to aggregate a foreign defendant’s

” SeeMonkton Ins. Servs., Ltd. v. Rittéf68 F.3d 429, 432 (5th Cir. 201¢Ecognizing that
underDaimler “[i] t is . . . incredibly difficult to establish general jurisdiction in a forum other
than the place of incorporation or principal place of busijiesse alscAlan M. Trammell,A
Tale of Two Jurisdiction®8 Vand. L. Rev. 501, 521 (2018)The Court has left open only the
slimmest possibility that general jurisdiction might be permissible in a state that istherfal
equivalent of one of th[glaradigm exampleswhile such an exception is theoretlggbossible,

the Court suggests that it will be the rarest of rarifies

® Bob Seger & The Silver Bullet Bandlgainst the Windon Against the Wind (Capitol Records
1980).
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nationwide contacts to allow for personal jurisdictpmovided that two essential conditions are
met:“(1) plaintiff's claims must arise under federal law; and (2) the exercise ofigtisdmust

be consistent with the Constitution and laws of the United Statasser, 594 F.3d at 84819
(internal quotation marks omitted)The exercise of personal jurisdiction comports with due
proces if thenon+esident defendant has establishegitain minimum contacts with the forum
such that the maintenance of the suit does not offend traditional notions of fair play and
substantial justic®. Oldfield v. Pueblo De Bahia Lora, S,/558 F.3d 1210, 122A.1th Cir.

2009) (quotingHelicopteros Nacionales de Colombia, S.A. v. H&li6 U.S. 408, 414 (1984)

For purposes of Rule 4(k)(2), the applicable fortonthe minimum contacts analysis is the
United States as a whold&d.

SinceThompsors maritime tort claims arise under federal lsgeFraser, 594 F.3dat
849, the Court must determine whether the exercise of federal jurisdiction @&xtursion
Entities would comport with the Fifth Amendment's Due Process ClauBecause“the
language and policy considerations of the Due Process Clauses of the Fifffowbhekenth
Amendments are virtually identical, decisions interpreting the Fourteentmdinest's Due
Process Clause guide us in determining what due process requires in thAnm&hdment
jurisdictional context.”Oldfield, 558 F.3d at 1219 n.25ee alsd-raser, 594 F.3cat 849.

Rule 4(k)(2) was implemented to fill a lacuna ‘“ithe enforcement of federal law in
international cases.Porina v. Marward Shipping Cp521 F.3d 122, 126 (2d Cir. 200@)ting
Fed. R. Civ. P. 4(k) advisory committee’s notes to 1993 amendmemst, it is a rare
occurrencewhen a courtnvokesjurisdiction under the ruleThe Ninth Circuit aptly elucidated
the infrequent employment of Rule 4(k)(2) as a basis for jurisdiction in 2@&&Holland Am.

Line Inc. v. Wartsila N. Am., Inc485 F.3d 450, 462 (9th Cir. 2007)ndeed, in the fourteen
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years since Rule 4(k)(2) was enacted, none of our cases has countenancedguaristieti the
rule.”). In affirming the district court’s dismissal for lack of personal jurisdiction, ti@hN
Circuit noted that “[the few cases in which our sister circuits have concluded that Rule 4(k)(2)
conferred jurisdiction have involved defendants with much nextensive contacts to this
country” Id. (citing Mwani v. bin Laden417 F.3d 1, 13 (D.C. Cir. 2005)

For example, ilfMwani, the D.C. Circuit held that Osama bin Laden ah®aeda fell
within the jurisdictional confines of Rule 4(k)(2) because they “engaged in unabashedly
malignant actions directed at [and] felt in this forunMivani, 417 F.3d at 13. The defendants’
nationwide contacts included ongoing conspiracies t@clatthe United States and efforts to
“bomb the United Nations, Federal Plaza, and the Lincoln and Holland Tunnels in New York.
Id. Similarly, the Fifth Circuit affirmed the application of Rule 4(k)(2) wheriotind the
aggregate national comts of an insurer “extensive.”Adams v. Unione Mediterranea Di
Sicurtg 364 F.3d 646, 651 (5th Cir. 2004). There, the record indicated that the defendant insurer
had (1) “paid claims to numerous U.S. companies;” (2) “insured hundreds of shipments to the
United St#es;” and (3) “paid a number of individuals in the United States as claims adjusters
surveyors, investigators and other representatives to enable it to conduct businbiss i
country.” Id.

This is not one of thosencommoncases. The Excursidantities contacts with the
United States as a whole are simply too attenuated to support jurisdiction undet(R(2).
Turning back td=raser, the Eleventh Circuit determined that the tour boat operator’s nationwide
contacts “wereno more continuousnd systematic than the compasyactivities in Floridd
Fraser, 594 F.3d at 849. As a result, the Court held that exercising general jurisdiction over the

foreignbased corporation under Rule 4(k)(2) would offend due prockekssat 850 (reasoning
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thatif the tour boat operator was “subject to general personal jurisdiction under RW{&"4¢
would necessarily'imply that the company is amenable to suit everywhere in the United States
on any claim arising under federal law”).

Selling excursion tickets in the United States through Carnival’s webaitebe readily
identified as an “ordinary business activity]” that the Eleventh Circa# thetermineds “far
from atypical for foreign corporatiorisand insufficient to warrargxercisirg generajurisdiction
under Rule 4(k)(2).Schulman624 F. Appk at 1006 see alsd-raser, 594 F.3d at 850Consol.
Dev. Corp. v. Sherritt, In¢ 216 F.3d 1286, 1294 (11th Cir. 2000)t is certainly nota
connectiorto the United States that is “sobstantial and of such a natuees to make this one
of those “exceptional” cases in which a foreign corporatidatisome”in aforum other than its
place of incorporation or principal place of busine€3aimler, 134 S. Ctat761 n.19.

4. Plaintiff is Not Entitled taJurisdictional Discovery

Despite not submitting any evidence or affidavits supporting his jurisdictional
allegations, Thompsooontends he is entitled to jurisdictional discovery to test “the veracity of
the statements made the Excursion Entities’ affidavit.” Pl.’s Resp. (ECF No. 31) at 10.
However, Thompsda request is procedurally impropegeeUnited Techs.556 F.3d at 1280
81 (denying jurisdictional discovery where “plaintiff never formally moveel dmstrict courtfor

jurisdictional discovery, but, instead, buried such requests in its briefs as a propasedize

° In the wake of the Supreme Court’s decisiorDimimler, it appears unlikelthat general

jurisdiction over a foreign defendant could ever be available under 4(k)(2paiimler, the
Supreme Court rejected as “unacceptably grasping” the notion that foreign atiomerare
subject to general jurisdiction even if they engage in a “substantialngons, and systematic
course of business” in a given forurtd. at 76363. Applying this rationale to cases involving
maritime defendants, like the Excursion Entities and other fotsaged tour operators, these
recent legal developmenundoubtedly “raise some large looming questions about the efficacy of
general jurisdiction under Rule 4(k)(2).” Laura Beck KnBkrsonal Jurisdiction over Maritime
Defendants: Daimler, Walden, and Rule 4(k)@) Tul. Mar. L.J. 103, 133 (2015).
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to dismissing defendant on the state of the current record”). Everhdd properly requested
jurisdictional discovery, there exists “no genuinepdi®e on a material jurisdictional fact to
warrant jurisdictional discovery."Peruyero v. Airbus S.A,S833 F. Supp. 3d 1283, 1290 (S.D.
Fla. 2014) see alsorepez v. Regent Seven Seas Crud@s]1023920CIV, 2011 WL 3439943,
at *1 (S.D. Fla. Aug. 5, 2ZL) (“[T] he failure of a plaintiff to investigate jurisdictional issues
prior to filing suit does not give rise to a genuine jurisdictional dispute.”). Aougly,
Thompsonis foreclosed from pursuing jurisdictional discovery in an attempt to maratal f
that he “should have hadbut did not—before coming through the courthouse doornsdwery

v. Alabama Power Cp483 F.3d 1184, 1216 (11th Cir. 2007).

B. Carnival’s Motion to Dismiss for Failure to State a Claim

Carnival has also filed a motion to dismiss pursuant to Rule 12(b)(6). In response,
Thompsonasserts that each of the four counts against Carhaxad been sufficiently pleaded.
The Court will address each count in turn.

1. Legal Standard

To survive a motion to dismiss, a complaint must contain sufficient factual matter,
accepted as true, to “state a claim to relief that is plausible on its faskéroft v. Igbal 556
U.S. 662, 678 (2009) (quotirBell Atlantic Corp. v. Twombl\g50 U.S. 544, 570 (2007)). The
purpose of this requirement is “to give the defendant fair notice of what the cland ithe
grounds upon which it rests."”Twombly 550 U.S. at 555. When consideringretion to
dismiss the court must accept all of the plaintiff's allegations as true, construing ith¢he
light most favorableo the plaintiff. Pielage v. McConnell516 F.3d 1282, 1284 (11th Cir.

2008).
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A complaint must also contain enough facts to indicate theempresof the required
elements. Watts v. Fla. Int'l Univ, 495 F.3d 1289, 1302 (11th Cir. 2007). However, “[a]
pleading that offers ‘a formulaic recitation of elements of a cause of adliomowdo.” Igbal,

556 U.S. at 678 (quotinfwombly 550 U.S. at 555). “[C]onclusory allegations, unwarranted
deductions of fact or legal conclusions masquerading as facts will not prevenssdismi
Oxford Asset Mgmt., Ltd. v. JahariZ97 F.3d 1182, 1188 (11th Cir. 2002).

2. Plaintiff's Negligence Claim Againsta&Enival

To state a negligence claima plaintiff must allege that (1) the defendant had a duty to
protect the plaintiff from a particular injury; (2) the defendant breached thgt(@lthe breach
actually and proximately caused the plaingifihjury; and (4) the plaintiff suffered actual hatrm
Chaparro v. Carnival Corp 693 F.3d 1333, 1336 (11th Cir. 2012)ln ‘a claim based on an
alleged tort occurring at an offshore location during the course of a,degseal maritime law
applies, just as would for torts occurring on ships sailing in navigable watefsonson 30 F.
Supp. 3d at 1392.

It is well established that a cruise ship operator owes its passerigergiuty of
exercising reasonable care under the circumstances of each cage.¥. Carnival Corp No.
1:15-CV-21319KMM, 2015 WL 9583280, at *3 (S.D. Fla. Dec. 31, 201%ge alsororres v.
Carnival Corp, No. 1413721, 2015 WL 7351676, at *5 (11th Cir. Nov. 20, 20{&)ing
Kermarec v. Compagnie Generale Transatlantjgs8 U.S. 625, 632 (1959)This standard of
care “requires, as a prerequisite to imposing liability, that the carriez had actual or
constructive noticef the riskcreating conditionat least where. . the menace is one commonly
encountered on land and red¢arly linked to nautical adventuteKeefe v. Bahama Cruise Line,

Inc., 867 F.2d 1318, 1322 (11th Cir. 1989).
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Once the passenger leaves the ship, a cruise ship op&nalprowes its passengers a
duty to warn of known dangers in places where passsrage invited or reasonably expected to
visit.” Moseley v. Carnival CorpNo. 1320416ClIV, 2013 WL 5913833, at *3 (S.D. Fla. Oct.
31, 2013)(citing Carlisle v. Ulysses Line Ltd., S,A75 So. 2d 248, 251 (Fla. 3d DAAS8S5);
see alsaChaparrq 693 F.3d at 1336 (recognizing that the rule fi@arlisle is “consonant with
the federal maritime standard of ‘ordinary reasonable gader the circumstances”Aronson
30 F. Supp. 3d at 1395 (“Thus, where cruise ship passengers are invitees tadexigdors at
offshore locations, a ship operator’s duty of care is limited to the duty to warn.”).

Carnival argues thdahe vast majority ofhompsors negligence claims-some twenty
five alleged breaches of dutyare premised on duties not recognizedier general maritime
law. SeeCompl. T 32(a)y). For example,Thompsonalleges that Carnival failed to: (1)
“provide a safe excursionjtl. T 32(a); (2) adequately inspect and/or monitor the excursion,
19 32(b), (e), (h); (3) “regularly and adequately inspect and/or maintain tfie #ged for the
subject shore excursionid. § 32(d);and (4) adequately instruct passengers on how to operate
ATVs and require the Excursion Entities to do isb,{{ 32(0),(p). Thompson on the other
hand, contends that the aforementioned allegati@msl others of a similar naturanerely
illustrate “the specific ways in which Carnival breached the duty of reasonale owed to”
him. Pl.’s Resp(ECF No0.28) at 7.

Carnival also argues th@hompsors negligence claim is defective in two other respects.
First, Carnival argues th@hompsorhas failed to allege a sufficient factual basis for a failure to
warn claim. Second, Carnival asserts thiadmpsonhas failed to plead a prima facie case for
negligent selection and retentiof.hompson respond® these contentions by arguing that he

has pleaded sufficient factual allegations to support his failure to warn ciditihea allegations
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concerning the claim againsafival for negligent selection and/or retention give Carnival fair
notice of what the claim is.

After reviewing the Complaint and the arguments offered by both parties,\itdene
that Thompsors Complaint rests on “naked assertion[s]’ devoid of tifer factual
enhancement.” Igbal, 556 U.S. at 678 (quotingwombly 550 U.S. at 557 (alteration in
original)). In fact, a close analysis of the Complaint reveals it to be the embodiment of a “form
complaint that could be used by any passenger who was injured during any excurseoan\ahi
cruise” thatanother court hatound glaringly deficient® Zapatg 2013 WL 12962984t *2. To
be clear, the Complaint de provide factuadllegations ofThompsors injury. Compl. § 21.
However, the remainder of the Complaint is bereft of supporting facts and resehebkort of
“‘unadorned, thalefendant-unlawfulljparmedme accusation[s]” that Rule 8 seeks to prevent.
Igbal, 556 U.S. at 678see alsoHarding v. NCL (Bahamas) Ltd90 F. Supp. 3d 1305, 1308
(S.D. Fla. 2015).

For example, the allegations that Carnival failed to warn of the dangersitpreshe
shore excursioare conclusory and lack any factual suppdit. premise a negligence claim on a
breach of the duty to warlfthompsommust set forth factual allegatiofishowing that the cruise
line knew or should have known of any dangerous condition relating to thexcursion that
would give rise to a duty to wairn Gayou v. Celebrity Cruises, IndNo. 1123359CIV, 2012
WL 2049431, at *5 (S.D. Fla. June 5, 20123e alsdKoens v. Royal Caribbean Cruises, I.td

774 F. Supp. 2d 1215, 1220 (S.D. Fla. 2011). Thompson has not done so here.

19 The Court is concerned that advocacy in maritime tort cases has come to eesembl
automotive assembly line. Like automotive manufacturers mass prodoieengehicle after
anothey attorneys are churning out seemingly identical complaistsomplaint of this nature is
more jalopy than Jaguar.
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Instead, Thompsomroadly alleges that “Carnival knew of the foregoing conditions
causing the subject incident and did not correct them, or the conditions existed foriansuffic
length of time so that Carnival, in the exercise of reasonable care underctmastances,
should have learned of them and corrected them.” Compl. { 34. This'reeitation of the
elements of @ause of actionivill not suffice under Rule 8's pleading standardsvombly 550
U.S. at 55; see alsoRojas v. Carnival Corp 93 F. Supp. 3d 1305, 1309 (S.D. Fla. 2015)
(dismissing failure to warn claim “[b]ecause Plaintiffs fail to allege sufficiaotulal matter to
state a negligence claim based on Defendahity to wart); Richards v. Carnival Corp No.
14-23212€1V, 2015 WL 1810622, at *3 (S.D. Fla. Apr. 21, 2018smissing negligence claim
against Carnival where plaintiff “failed to provide a sufficient factual bhsisdemonstrates that
Carnival knew or should have known that the ATV excursion was not gdetiff alleges a
myriad of breaches; however, [plaintifffas not pleaded facts that have adequately triggered
Carnival's duty to warh).

Equally deficient iSThompsors speculative allegation that he “anticipates that discovery
will reveal that, prior to the Plaintiff’'sncident, other cruise ship passengers were also injured
participating in the same shore excursion.” Compl. § 34. Without factual supsoatlegation
is insufficient to survive dismissalgbal, 556 U.S.at 678-79(“Rule 8 . . . does not unlodke
doors of discovery foa plaintiff armed with nothing more than conclusiépsBelik v. Carlson
Travel Grp., Inc, 864 F. Supp. 2d 1302, 1314 (S.D. Fla. 20R)aintiff’ s attempt to reverse the
logical sequence in litigatierclaim first, discoverydter—is unavailing”); see alsd_azarre v.
JPMorgan Chase Bank, N,A780 F. Supp. 2d 1320, 132016 (S.D. Fla. 2011)noting that
discovery under the Federal Rules of Civil Procedure “is intended to narrowadipe stthe

issues and prevent surprisetaal; it is not intended to allow a plaintiff to go on a fishing
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expedition to see if the speculative complaint that he filed has any basastin (internal
guotation omitted).

To the extenthat theComplaint asserts a claim for negligent hiring aet@mtionof an
independent contractor, thelaim alsolacks the requisite factual allegations necessary to survive
dismissal. To adequately plead such a claiimlompsomnmust allege thathe excursion operator
“was incompetent or unfit teerform the workthat [Carnivallknew or reasonably should have
known of the particular incompetence or unfitness, and that such incompetence or unfitness
proximately caused his injuriés Gayoy 2012 WL 2049431, at *5.Thompsors Complaint is
materially wanting in relevant facts to sustain this claiild. (holding that plaintiff had riot
sufficiently alleged a negligent hiring or retention clamwhen the operative complaint was not
“supported by any relevant fatis see alsoZapatg 2013 WL 1296298, at *4 (dismissing
negligent hiring or retention claim where complaint tinbt provide any facts to support the
allegation that [cruise linéddnew or should have known that the . . . excursion was Whsafe

The Court now turns to the issue of whetlldrompsonis attempting to impose
heightened duties of care on Carnival that are inconsistent with general marntinighia issue
has been bandied about the Southern District of Florida over the past seaezalS@me courts
have opted not to dismiss claims beyond the duty to wariine-item fashion.” Pucci v.
Carnival Corp.,No. 1522241CIV, 2015 WL 7272764, at *3 (S.D. Fla. Nov. 18, 201Ggyoy
2012 WL 2049431, at *6 (citingdolguin v. Celebrity Cruises, IncNo. 1620215CIV, 2010
WL 1837808, at *1 (S.D. Fla. May 4, 2010NtcLaren v. Celebrity Cruises, Inc2012 WL
1792632, at *5 (S.D. Fla. May 16, 2012). Others have struck attempts to impose heightened
duties beyond the duty to warn ofduwin dangers in known settingdloseley v. Carnival Corp

No. 1320416CIV, 2013 WL 5913833, at *3 (S.D. Fla. Oct. 31, 2013)seph v. Carnival
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Corp., No. 1320221CIV, 2011 WL 3022555, at *3 (S.D. Fla. July 22, 201K@iens 774 F.
Supp. 2d at 1220. Theodrt finds the lattethe more prudenapproacho take here. Otherwise,
the imposition of heightened dutiesuld effectivelyrendercruise line operatorike Carnival
the allpurpose insurerof their passengers’ safeti{ornberg v. Carnival Cruise Lines, In@41
F.2d 1332, 1334 (11th Cir. 1984)einer v. Carnival Cruise Lingdlo. 12CV-22516, 2012 WL
5199604,at *2 (S.D. Fla. Oct. 22, 2012J0seph 2011 WL 3022555, at *2“A cruise ship
owner or operator . .is not an insurer of its passengesafety.”). Thompson’s negligence count
is therefore dismissed without prejudice.

3. Plaintiff's Apparent Agency/Agency by Estoppel Claim Against Carnival

Count Il of the Complaint alleges that Carnival is liable for the negligenceeof th
ExcursionEntitiesunder a theory of apparent agency or agency by estoppel. As an iaitiat,m
apparent agency and agency by estoppel are not independent causes of action, but instea
different theories ohegligencdiability. SeeBarabe v. Apax Partners Europe Managers,.Ltd
359 F. App’x 82, 84 (11th Cir. 2009ee alsdrranza v. Royal Caribbean Cruises, Ltd72
F.3d 1225, 1249 (11th Cir. 2014)Plainly, actual agency and apparent agency are distinct
theories of liability”). “Thus, to hold a principal liable for the negligence of an apparent agent, a
plaintiff must sufficiently allege the elements of apparent agency in additithe telements of
the underlying negligent act of the agent for which the plaintiff seeks to hold th&ppfi
liable” Rojas, 93 F. Supp. 3d at 1311.

In order to state a claim of apparent agéhcy plaintiff must allege that1) the alleged

principal makes some sort of manifestation causing a third party to belevihé alleged agent

1 “In Florida, agency by estoppel is nearly the same as apparent agd@wdik”’ 864 F. Supp.
2d at 1312. Accordingly, courts of the Eleventh Circuit do not consider the two theories
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had authority to act for the benefit of the principal; 2) that such belief was reasarabB) that
the claimant reasonably acted on such belief to his or her detfimfmnson 30 F. Supp. 3@t
1396(citing Doonan v. Carnival Corp 404 F. Supp. 2d 1367, 1371 (SHa. 2005)).

Carnival arguethatThompsors claimthat Carnival is liable for negligence basedios
Excursion Entities’ alleged role as Carnivaipparent agent must fail for two independent
reasons. First, CarnivassertshatThompsors lack of factuakllegationsof negligence warrant
dismissal of the claim. Second, Carnival insists that the Passenger Tickeac€C@ficket
Contract”) foreclose$hompsorfrom pleading that he reasonably believed that Carnival and the
Excursion Entities werengaged in an agency relationshifhompsoncounters byarguing that
the Ticket Contract is beyond the four corners of the Complaint and that the reasesslole
his belief that the Excursion Entities were Carnival’'s agents is a quesfict.of

The Court need not turn to the Ticket Contract to seeTthampsorhas failed to state a
claim for apparent agency. As was the case Withmpsors negligence claim against Carnival,
there is a dearth of facts to support the underlying negligence claim agairSkdhsion
Entities. While Thompsonlists numerous ways that the Excursion Entities violated the
reasonable standard of care, there are no factual allegations linking leged &hilures tdis
injury, and thus this apparent agency claim cannot steé®eeFlaherty v. Royal Caribbean
Cruises, Ltd No. 1522295, 2015 WL 8227674, at *6 (S.D. Fla. Dec. 7, 2015) (dismissing
apparent agency claim because “[tlhere are no facts” in operative complaicih ‘Ggmonstrate
what proximately caused Plaintiff's injurigs Rojas 93 F. Supp. 3d at 131Zapata,2013 WL
1296298, at *5(dismissing apparent agency claim where plaintiff failed to sufficienthgelle

facts of an underlying negligence claimAccordingly, Count Il is dismissed without prejudice.

separately. Whetstone Candy Co. v. Kraft Foods, In851 F.3d 1067, 1078.15 (11th Cir.
2003).
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4, Plaintiff's Joint Venture Claim

Although there is no cause of action for joint ventévs) 2014 WL 6682514, at *8, it is
clear from a review of the Complaint th@hompsonis once again advancing an alternative
theory for negligence liabilityn CountlV. Carnival argues thathompsors joint venture
theory of liability must be dismissed because the Tour Operator Agreemgredment’) (ECF
No. 194) between Carnival and the Excursion Entities expressly states that the paeatiest
joint venturers. As a result, Carnival asserts thHEtompsonhas no factual basis on which to
plead intent. Thompsonagainrespondghat the Agreement is beyond the four corners of the
Complaint and thus should not be considered by the Caiuthis stage of the litigation.
Alternatively, Thompsonargues that the contractual provisions of the Agreement “create a
guestion of fact for the jury to determine whether or not the parties intended tca fymmi
venture.” SeePl.’'s. Resp(ECF Na 28 at23.

A joint venturetheory of negligence liability requires a plaintiff to plead the following
five elements: (1) a community of interest in the performance of a common purpose; (2) joint
control or right of control; (3) a joint proprietary interest in the subject matdeg; fight to share
in the profits; and (5) a duty to share in any losses which may be sustakgthsek v. NCL
(Bahamas) Ltd 613 F. Supp. 2d 1351, 1357 (S.D. Fla. 2009).

Putting aside the Agreement, a review of the Complaint highlight3 Hoehpson has not
sufficiently alleged that Carnival and the Excursion Entities weregaagia a joint venture. On
the element of intent, the Complaint alleges that Carnival and the Excursion Entgiesiento
an agreement where Carnival would sell the excursion to its passengers and utrsoixc
Entities would operate it. Compl.  52. At this stags, allegation of intent is adequately pled.

See Aronson 30 F. Supp. 3d at 1398However, Plaintiff has alleged in a abasory manner
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that Carnival and the Excursion Entities shared profits and logs@®ipl.J 58. The remaining
elements of joint venture are sufficient to state a claim for reli@hdmpsoncan cure the
deficienciesin this Count in addition to adequatelypleading the negligence claim (Count 1).
Seelapidus v. NCL Am. LL(No. 1221183CIV, 2012 WL 2193055, at *6 (S.D. Fla. June 14,
2012). Accordingly, Count IV is dismissed without prejudice.

5. Plaintiff's Third Party Beneficiary ClaifiCount V)

Count V alleges that Thompson was a third-party beneficiary aggement between
Carnival and the Excursion Entities. Carnival argues that Thompson has failed tergtyffic
plead the required elements of the claimamely intent—and thus the claim fails as a matter of
law.

The elements of claim for breach of ardhparty benéciary contract are as follows:

(1) the existence of a contract to which Plaintiff is not a party; (2) an interdy eith

expressed by the parties, or in the provisions of the contract, that the contract

primarily and directly benefit Plainfif (3) breach of that contract by one of the

parties; and (4) damages to Plaintiff resulting from the breach.
Aronson 30 F. Supp. 3d at 139@itation omitted. In order for a thirgparty to have a legally
enforceable right under the contract, the benefit to the third-party must be dwt &flid primary
object of the contracting partiesBochese v. Town of Ponce Inlé05 F.3d 964, 982 (11th Cir.
2005) see &0 Wolf v. Celebrity Cruises, Incl01 F. Supp. 3d 1298, 1311 (S.D. Fla. 20t
another way, “[tlhe contracting partiaatent to benefit the third party must be mutual, specific,
and clearly expressed in order to endow a thady beneficiary with a legally enforceable
right” Hawaiian Airlines, Inc. v. AAR Aircraft Servs., In®&lo. 1:14CV-20560KMM, 2016
WL 867116,at *5 (S.D. Fla. Mar. 7, 2016%ee alsdAronson 30 F. Supp. 3dt 1398 (noting that

an “incidental or consequential benefit’ to a third party is insufficientdtesa claim”).
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Thompson alleges that Carnival and the Excursion Entities entered into a contract tha
“primarily and directly benefit[s] him “by requiring the Excursion Entities to maintain
insurance and/or exercise reasonable care in the operation of the subject shorenéxcurs
Compl.§ 21. Thesexact or similamllegations have been assertedTimwpmpsors counsel on
several previous occass and all have been soundly rejecte8eeFinkelsteinv. Carnival
Corporation 1:14¢v-24005UU (S.D. Fla. Jan20, 2015);Ash 2014 WL 6682514, at *10
Aronson 30 F. Supp. 3d at 139&Indeterred by theg@evious failures-and perhaps embracing
the spirit of ShakespeareThompson’s counsetharges‘[o]nce more unto the breach, dear
friends, once more. William Shakespearding Henry the FifthAct Ill, Sc. 1, 1.1 (1600)Like
those previous outcomefhompsois third-party beneficiaryclaim fails hereas the allegations
in the Complaint fail to nudge the claim “across the line from conceivable to p&usibl
Twombly 550 U.S. at 547.

Accordingly, Count V is dismissed without prejudibecause it failgo plead factual
allegations that “raise a right to relief above the speculative lelekl 4t 555.

1. CONCLUSION

For the foregoing reasons, it@GRDERED AND ADJUDGEDhat

1. Defendants Delisle Walwyn & Co. Ltd. (“Delisle Walwyn”) and Vacation and
Tour Consultants (St. Kitts) Ltd. d/b/a Kantours a/k/a Kantours Destination c&ervi
(“Kantours”) (collectively, the “Excursion Entities”Motion to Dismiss (ECF No. 24)is
GRANTED.

2. Plaintiffs Complaint (ECF No. 1) as againthe Excursion Entities is
DISMISSED WITH PREJUDICE. The Clerk of Court shall terminditese @fendants from

this case.
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3. Defendant Carnival’s Motion to Dismiss (ECF No. 19) is GRANTED IN PART.

Counts I, I, IV, and V are DISMISSED WITHOUT PREJUDICE with leavee-plead.

4. Plaintiff shall file an Amended Complaint within ten days of the date of this
Order.
DONE AND ORDERED in Chambers at Miami, Florida, tkrisn dayiaifch 2016.
WW Kevin Michael Moore
; 2016.03.30 11:02:26 -04'00'
K. MICHAEL MOORE
CHIEF UNITED STATES DISTRICT JUDGE
C: All counsel of record
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