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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No. 15-cv-24176-GAYLES

JAWHBS, LLC,
Plaintiff,

V.

JORGE E. AREVALO, et al.,
Defendants.

ORDER

THIS CAUSE comes before the Court dime Motion to Disqualify Counsel for Plaintiff
filed by Defendants Omar Botero; Alianza Financial Services, LLC; and Aliblatdings, LLC
(collectively,the “Alianza DefendantsJECF No. 216].The Alianza Defendants seek to disqualify
counsel forthe Plaintiff—Adam Breeden; Breeden & Associates, PLLC; Jerrold Wish; and the
Wish Law Firm (collectively, “Plaintiff's Counsel®-on the grounds that Plaintiff's Counsel
usedan unfair tactical advantage gained from reading docunerdduced to all counsel this
litigation by another Defendant) that allegedbntain privileged communications between the
Alianza Defendants and théarmer counsel.

The Court has carefully considered the briefs and arguments of counsel, the axitibits
testimony submitted, the record, and the applicable law and is otherwisaduiged in the
premises. For the reasons that follow, the motion to disqualify shall be denied.

l. BACKGROUND

Plaintiff JAWHBS, LLC,has sued the Defendants, developers and ligal counsel,

bringing antitrust and other claims arising from allegations thaD#fendants colluded and

patticipated in a bietigging scheme to acquire parcels of land in the Brickell Avenue section of
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Miami, Florida, at a depressed price duringaakyuptcy auction and sal8iven that theCourt has
already given a detailed account of the factual allegations and legal claengda this case in
its previous order on the Defendants’ motions to dismses JAWHBS, LLC v. Arevalbo. 15
24176, 2016 WI14142498at *1-3 (S.D. Fla. Aug4, 2019, its recitation today will be limitetb
the circumstancegiving rise tothe instant motion

A brief overview of the relationshgbetween and among the Alianza Defendanitssisuc-
tive. Defendant Alianza Holdings, LLC (“Alianza Holdings”), wholly owldefendant Alianza
Financial Services, LLC (“Alianza FinancialpefendantOmar Boterds the cemanager of
Alianza Financial and the CEO of Alianza Holdings. Alianza Holdings owns 99% kauizA
Financial owns 1% of a compaigglled Crystal Tower Partners Il, LLC, which, in turn, owned
49.5% of a nowdefunctcompany called Crystal Tower on Brickell Plaza, LLC (“Crystal Tower”).
Pl's Counsek Ex. 1.Crystal Tower was specially created to purchase the parcels of land at issue
(a purchase that ultimately did not take place). Crystal Tower, through Bot@iogetethe aw
firm of Carlton Fields, P.A. (“Carlton Fields")¢ represent it in its negotiations with the kan
ruptcy trustee to purchase tparcels of land; the engagement letter detailing the parameters of
that representation was signed by Botero in his capacity as manager @raf CEystal Tower.
Defs.” Ex. 5.

Defendant Al Delaney, who appegm® sein this action was also involved in #se neg-
tiations, although his role and the extent of his involverasgdisputed by the litigant®elaney
is a former attorney who was previously licensed in Connecticut and MassazAuseflianza
Defendants describ@elaneyas “an independent coattor for Alianza Financial . . . [who] is
neither an owner nor a manager of Crystal Tower or Alianza Financial.” Mefs at 3 By con-

trast, Plaintiff's Counsel has proffered emails from the relevant timedoar which Delaney

1 Crystal Tower dissolved on September 26, 2014. PI.’s Counsel’s Ex. 9.
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described himself as“dgr.” —i.e., Manager—or Chief Operating Officer of Alianza Financial.
SeePl.’s Counsel’s Ex. 2; Pk Counsel's Supp. Ex. 1.

On March 19, 2016, Delaney made his initial disclosurekis actionpursuant to Federal
Rule of Civil Procedure 26(a). Hast produced to all counsel a document titled “Rule 26-Di
closures by Albert Delaney.” Pl.’s Counsel’s Ex. 3. Within that document, Indifiee sixteen
categories of document® intended to producith many categories explicitly relating to Crystal
Tower’s offer to buy the property at issue. One of the listed categoregscoments-Category
O—read, “Invoices for legal services tendered by Carlton Fields, PAdgssere known then).”
Id. at 5. At the time these documents were produced, the Alianza Defendants were represented
by attorneys from two different firmslan Martinez of Bello & Martinez, PLLC, and Andrew
Kawel and Edward Maldonado of Kawel, PLEQhese attorneys did not object to Delaney’s
production of this document.

On April 11, 2016, Deaney sent the following email to Plaintiff's Counsel (specifically,
Adam Breeden), copying all other counsel:

Atty. Breeden;

Please be advised that today | sent you and all other attorneys of recorct all do

uments cited in my Rule 26 initial discovery seut last week electronically.

The Bates stamped documents are contained onR@ND, one for each attorney.

Al Delaney

[phone number]

Pro Se
Pl.’s Counsel's Ex. 4de then providedl69 pages of Batesampeddocuments to all counsat

he described. Inclued in this production was a set of billing records prepared by Carlton Fields

(stamped DELANEY_000115 through DELANEY_0001689)hesebilling records the Alianza

The attorneys jointly filed a Motion to Withdraw as Counsel on June 26, 2@6 I[®. 148], which the Court
granted on July 11th [ECF No. 163]. Attorney Thomas Lehman then fileatieeNof Appearance on behalf of
the Alianza Defendants on August 5th [ECF No. 179].

The billing records were provided to the Court under seal for the Coudémnerareview.
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Defendantsiow contend“include extensive details about Carlton Fields’ representationtef@o
and Crystal Tower.” Defs.” Mot. at But & thetime, thencounsel to the Alianza Defendaaigain
raisedno objection tdelaney’sproduction.

Delaney’s deposition wasoticed andet for July 25, 2016, in Houston, Texas. Breeden
sent several emails Boteroin advance of the depositioBne email, sent tBotero andall coun-
sel of record, contained a link to download the exhibits for the depeositmariuding the now
contestedilling records. Pl.’s Counsel’s Ex. 10.

Delaney appead at his depositiorepresented bgounselWhile attorneydor the other
parties were also preseBiptere—who at that time was without representatienas not. During
the deposition, Breeden asked Delaney what counsel at Carlton takeldsm regarding the
legality of the negotiations between Crystal Tower and the bankruptogetidstaney’s counsel
objectedassertinghat the matter was subject to attoroéignt privilege. Delanegffirmatively
waivedhis privilege on the record and Breedamntinued with his questioning. No other counsel
in attendance objected to th#ling recordsor related questioning.

Botero’s deposition was held on August 3, 2016. At the deposition, Breeden distributed a
book of marked exhibits, which included the disputed billing records, to all in atnighen
Breeden sought to ask questions almyubased on the ling recordsthe Alianza Defendants’
presenttounsel, Thomas Lehmaabjected and asserted attorrdient privilegeon Botero’s
behalf Botero stated that he did not waive the attordent privilege with respect tthe billing
records, after whicBreeden continued with his questioning abouirteebstanceThe Alianza
Defendants contenithat they learned after Botero’s deposition that Breeden had previotisly i
duced and inquired into the substancéhefbilling records at Delaney’s deposition

The Alianza Defendants filed the instant motiordisqualify Plaintiff's Counsel on $e

tember 19, 2016TheyargLe that Plaintiff's Counsel “has taken unfair advantage of the inadvertent



and unauthorized disclosure of privileggocument$ Defs.” Mot. at 6. The motion has been fully
briefed, and the Court held an evidentiary hearing on the motion on November 9, 2016.
. LEGAL STANDARD

“Because a party is presumptively entitled to the counsel of his choice gimatay be
overridden only if ‘compelling reasons’ existti re Bell®uth Corp, 334 F.3d 941, 961 (11th Cir
2003) (quotingrex. Catastrophe Prop. Ins. Ass’n v. Morales5 F.2d 1178, 1181 (5th Cir. 1992)).
Thus, courts consider disqualification of a partgf®sen counsel to be “a drasteanedy that
should be resorted tsparingly.”Armor Screen Corp. v. Storm Catcher, JiQ9 F. Supp. 2d 1309,
1310 (S.D. Fla. 2010xee also Metrahealth Ins. Co. v. Anclote Psychiatric Hosp., 86d. F.
Supp. 1580, 1582 (M.D. Fla. 199&t4tingthat “courts should hesitate to impose” orders for
disqualification “except when absolutely necessary”). The moving partythedosirden of proving
grounds for disqualificatiorin re BellSouth Corp.334 F.3d at 961.
[11.  DISCUSSION

The Alianza Defendnts’ assertedyrounds for disqualification is Plaintiff’'s Counsel’s
receipt ofprivileged documents from Delaney, in the form of the Carlton Fields billing records
“The receipt of an inadvertent disclosure warrants disqualification whemakant estaidhes
that: (1) the inadvertently disclosed information is protected, either byegevdr confidentiality
and (2) there is a ‘possibility’ that the receiving party has obtained an ‘unfdwtmational
advantage’ as a result of the inadvertent dgoie.”Moriber v. Dreiling 95 So. 3d 449, 454 (Fla.
3d DCA 2012) (quoting\bamar Hous. & Dev., Inc. v. Lisa Daly Lady Décor, |24 So. 2d 572
(Fla. 3d DCA 1998) (Abamar 17)); see also Atlas Air, Inc. v. Greenberg Traurig, P37 So.
2d 1117 (Fla. 3d DCA 2008%bamar Hous. & Dev., Inc. v. Lisa Daly Lady Décor, Ji6€8 So.
2d 276 (Fla. 3d DCA 1997) gbamar I).

Before the Court need delve into the substance of the parties’ argueganiding priv



lege, waiver of or exceptions to any privilege, or any possibility taiumformational advantage

it must first address a threshold matter that the Alirefandantseem t@resume has been sati
fied here For a movant seekindisqualification of counsel tprevail he must, at the outset, prove
that the disclosure of documents waadvertent. See Moriber95 So. 3d at 454l{scussing ‘e
receipt of annadvertent disclosuré and “theinadvertently disclosed information” (emphases
added));Atlas Air, 997 So. 2d at 1118 (Rothenberg, J., concurring) (“[I]t is so difficult to measure
how much of an advantage, if any, was obtained due tim#aeertent disclosure of privileged
documents . . ..” (emphasis added)pamar I, 724 So. 2d at 574 (“This case demonstrates the
effects of thanadvertent disclosure, the plaintiffs’ recalcitrance in rectifying the disclosure, and
the unfair tactical advantage gained from such disclosure.” (emphasis a@Gbsd)Accident Ins.
Co. v. BorgWarner Acceptance Corp483 So. 2d 505, 506 (Fla. 4th DAAS86) (disqualifying
counsel because it “had acquired an unfair advantage by virtueiobtlvertent disclosure of . . .
certain privileged documents” (emphasis added)).

“Inadvertent” has been defined as “not focusing the mind on a matteunintentional,*
andas*“[a]n accidental oversight; a result of carelessriésdanifestations of these definitions are
apparenin severalFlorida appellatelecisionsruling onsimilar motions to disqualifyFirst, in
Abamar | counsel for one party proded seventypoxes containing ovesnehundred thousand
documents, and it was later discovered that twe ¢ibataining twentythree privileged documents
that had not been listed on the privilege Wwgreincludedamong tle produced documentSecond
in General Accident Insurance C@n insurance company submitted a claim file to the dourt
in camera review in connection with a request for a protective order, but the judgerieatly

forwarded the file to counsel for the insured. 483 So. 2d at 505. Tinitdlais Air, a thrd-party

* “Inadvertent,"Merriam-Webstel(2016), https://www.merriarvebster.com/dictionary/inadvertent.

® “Inadvertence,Black’s Law Dictionary(10th ed. 2014).
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contractor retained by the parties to copy and produce agpmeddocuments to be produced to

the defendant inadvertently commingled two boxes of the plaintiff's pridlegeuments before

sending a computer disc containing the documents to defendant’s counsel. 997 So. 2d at 1119

(Rothenberg, J., concurring). And fourth Moriber, an assistant tone party’scounsel intended

to attach an electronic copy of a motion for summary judgneean email to opposing counsel

but instead inadvertently attached a confidential mediation statement. 95 So. 3d at 451.
While none of theecases explicithhold that theinadvertence of the disclosures a sep-

rateelement that must be proven to warrant disqualification, this @odstthat it must be treated

as sucht The Alianza Defendants cannot presume this element is satisfied simply beleduse P

tiff's Counsel received documeritsatthe Alianza Defendants claim are privileg&d.the contrary

the Court must consider tlaetualfactual circumstances of the challenged discloguketermine

whetherthe Alianza Defendants haaé&firmatively proven thatthe disclosure was inadvertent.
Upon consideration of the circumstances at issue, it is clear the Alianza Dé$einaham

not carried their burdemelaney a former attorneyntentionally identifiecthe billing recordsas

a category of documenke intended to produce pursuant to R2d€a).He intentionally Bates

stamped the billing recor@dong with his other documents and included them with his production

And he intentionally sent those Batgampedilling records—a significantportion of the dow-

ment productior{nearly onethird of the169 pageshe produced)—o all counsel of recorah this

®  The Court declines to adopt the Alianza Defendants’ characterization thadefuFlorida law, the receipt of an

inadvertenor unauthorized disclosure warrants disqualification.” Defs.” Reply at 7 (emphasis adtleestandard
governing disqualification of counsel based on the receipt of privilegmehtents, as applied by a number of Florida
appellate courts, contemplat@sdvertent disclosures onlyThe Court will not read an additional, lower standard
into Florida law that would permit disqualification based on receipt of a faaeithorized” disclosure, and the
Alianza Defendants have given the Court neither reason nor justificatiingo.See Brenmar Holdings, LLC v.
Regions Bank, N.ANo. 1523755, 2016 WL 4270206, at *3 (S.D. Fla. Aug. 15, 2016) (“This Court is not in the
business of indiscriminately creating Florida law where none exasgdosolely on a party’s unsupported asse
tions.”). Even so, the Court cannot find under the circumssathes Delaney’s disclosure was clearly unauthorized
or that Plaintiff’'s Counsel should have known that.

" Notably, the Alianza Defendants in their Reply elected not to respondntffaCounsel’s argumertn this point
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case None of these actionsan becharacterized a&inintentional,” “accidental, or “careless]
nor canit reasonably be said thBielaney hadot focused his minebn the matter at handi.e.,
ostensibly tdfulfill his Rule 26(a) responsibility to make an initial disclosuwéhen producing
the billing recordso counselfor all parties At bottom, thee circumstances are unlikdhose
found inany oftheinadvertentdisclosure cases detailed above:bitleng recordsare the documents
Delaney intendetb produce, and thailling recordsare the documents he did, in fact, produce.

Accordingly,the Court finds that the Alianza Defendants have failed teepiaat Delaney’s
disclosureof the Carlton Fields billing recordsas inadvertent.Because this threshold recghr
ment has not been satisfiednecessarilyollows thatthe Alianza Defendantsavefailed togive
this Court the “compelling reasonegquired to overridéhe Plaintiff’'schoice of counseln re
BellSouth Corp.334 F.3d at 961linternal citation omitted)andresort to the “drastic remedy,”
Armor Screen Corp.709 F. Supp. 2d at 1310, disqualifyingPlaintiff's Counsel from its repr
sentation othe Plaintiffin this mattef It is therefore

ORDERED AND ADJUDGED that the Motion to Disqualify Counsel for Plaintiff [ECF
No. 216] isDENIED.

DONE AND ORDERED in Chambers at Miami, Florigthis 14thday of DecembeR016

vy 4

DARRIN P. GAYLES
UNITED STATES DI ICT JUDGE

8 In reaching this conclusipfor purposes of the motion to disqualify, the Court makes no fisdiego whether

Delaney was actually authorized to disclose the billing records;deks or does not have standing to assert any
privilege; whether the billing records are privileged;ibthe billing recordsare privileged, whether any privilege
was waived as a result of Delaney’s disclosure.

°® As this conclusion is dispositive of the motion, the Court need not considef e Alianza Defendants’ remaining
arguments.



