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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No. 15-cv-24176-GAYLES

JAWHBS, LLC,
Plaintiff,

V.

JORGE E. AREVALO, et al.,
Defendants.

ORDER

THIS CAUSE comes before the Court on two motions tentiss. The first motion [ECF
No. 208] (the “Joint Motion”) is filedy Defendants Jorge E. ArevallA Energy Resources, LLC
(“JA Energy”); Shutts & Bowen, LLP (“Shutts & Bowen”); Kevin D. Cowan; AlbErtDelaney
(who proceeds in this actigro sg; OmarBotero(who also proceeds in this actipno se;
Alianza FinanciaServies, LLC (“Alianza Financidl); Alianza Holdings, LLC ‘(Alianza Hob-
ings’); Watson Brikell Development, LLC (“Watson Brikell”), formerly known as W&son
Investigaions, LLC, and Séven Carlyle Conig.* The seond motion [ECF No. 210] (the “Shutts
Motion”) is filed by DefendantsShutts & Bowen and Cowan. In this gnist action, Plaintiff
JAWHBS,LLC (“JAWHBS”), has sued the Defdants, devi®pers and their legal counsdleg-
ing thatthey colluded and pariigated in a bigiigging scheme toaguire parcels of land in the
Brickell Avenue section of Mami, Florida, at a@ressed price ding a U.S. Bakruptcy awtion

andsale. The Court has carefullyrsidered the operative amplaint, the parties’ briefs, and the

1 This motion was also brought IFyancis H. Scola, IJlat the time it was filecbut theCourt hassincedismissdall

claims against Scola on mation of the parties [ECF Nq|. 3880 since filing, defaultsvereentered against inza
Financial and Alianza Holdings [ECF No. 366], after they failegttain counsefollowing the withdrawal of their
prior counselBecauseéheseDefendants were reprasted by counsel at therte ths motionwas filed, havever,
the Court willconsiderthemnondefaultedbarties for purposes of this Order.

Defaults were entered earlier in the litigation against Defendants Crgstal Partners Il, LLC, and Crystal Tower
on Brickell Plaza, LLC [ECF No. 51], both of whickvermade an appearance.
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appicable law and is otherwise fullylaised in the prenses. Forthe reasons that follow, the
motionsto dismiss shall bgrarted in part and denied in part.
. BACKGROUND

JAWHBS's allegations iits Third Amended Complaint concern the July 2013 bankruptcy
sale of four adjacent parcels of land at the intersectiontof8h Street and S.E. 1st Avenue in
the Brickell Avenue section of Miami, Florida (the “Brickell Parcels” or the “Pafgell8 S.E.
8th Street, 30 S.E. 8th Street, and 830 Brickell Plaza/S.E. 1st Avenue, respettivelyAm.
Compl. 1 34Three of the Brcels are parcels of land and the fourth is a parcel of land rights in the
form of an easement for ingress/egress to the site over an adjackhtlibe Brickell Parcels are
located across from the ohédlion-plus-dollar Brickell City Centre projectral next to the Mary
Brickell Village shopping and dining area, and they are suitable for developmeamtigt rise
condominium projectld. Prior to July 2013, the Parcels were owned by two diffdoestness
entitiescontrolled by developer Renzo RenBeacon at Brickell Village, LLG“BBV”) , and
Beacon Developer Partners, LI(BDP”). Id. § 35

In early 2013, BBV and BDP filed for bankruptcy protection in the U.S. Bggy Court
for the Southern District of Floridad. § 36.As a result, two differenbankruptcy trustees (the
“Trustees”) came to control the Brickell Parcels and sought to sell thenmefbettefit of creditors
of the estates before a foreclosure could odcuin and before July 2013, thgustees sought
to sell the Brickell Parcelsnder 11 U.S.C. § 363, a process controlled by the court that involves
disclosing offers after which competing buyers, creditors, or attenested parties have an oppo
tunity to object or overbidd. I 37. The sale of the Parcels was open for offeosnfanyone,
anywhere in the worldld. I 38. The Trusteesthe bankruptcy estates (which have now assigned
or transferred all rights or claims arising out of the salbidding to Plaintiff JAWHBS)and

SLS Properties Three, LLC (“SLS”), a major creditdtioe bankruptcy estates (aadormer



Plaintiff in this action) all stood tbenefit financiallyfrom the highest possible sales prices for the
Parcelsld. 1139-40.Yet JAWHBS alleges that the Defendatdi had various parts and roles
in a conspiracy and concert of action to aid and abet and collude with each other tallyrtific
depress the sales price of the Brickell Parcels, to the detriment of the Rl&ilatiff] 41.

Specifically, prior to June 14, 201@mar Boteroacting on behalf of Alianz&inancial
Alianza Holdings Crystal TowerPartners Il, LLC; and Crystal Tier on Brickell Plaza, LLC
(collectively, along with Delaney, defined in the Third Amended Complaint as ttert8Goup,”
see id.J 27,? negotiated a mposal with the Trustees to mmase the Parcels for $19.5 million
through a company called Crysfawer Brickell.ld. T 42.Botero signed a letter ofitent visa-vis
the purchase on Junethi4butthe Trustees never executeddt. The Trustees filed a motion in
the Bankruptcy Court to approtiee sale on June 25th, and the hearing was setilfod Oth. Id.
Botero and Delaney, acting dehalf of Alianza Finacial, Alianza Holdings, Crystal Tower
Partners, and Crystal Tower on Brickell Plaza, intendduniild a 70story, 300plus-unit cando-
minium project on the Brickell Parceflsat would resulin net profits of over $90 milliond. ¥ 43.
Unbeknownsto the Trusteeat the time, the “Arevalo Group” (defined in thaird Amended
Complaint as Arevalo; JA EnergBhutts & Bowen; and Cowasee id.f 26° was also inteeded
in the Brickell Parceldd. 44.JAWHBS contends that, if not for the actslieges the Arvalo
Group wouldhave become second competitive bidder against tBetero Group, whictwould
have driven th&arcels’ sales price up to a fair market valde.

Prior to July10, 2013, the Arevalo Group and the Botero Group agreed to collutgfito

cially prevent competitive biddingn theBrickell Parcels and depress itheales priceld. § 45.

2 JAWHBS alleges that Botero and/or Delaney acted at all relevant times as #ws,gwincipals, agents, alter

egos of the Alianza and Crystal Tower entities, which themselvesmerely partners, joint ventures, agents, or
alter ego®f each other. Third Am. Compl. 1-138.

3 JAWHBS alleges that Arevalo acted at all relevant times as the owimeipal, agent, or alter ego of JA Energy,

and that Cowan acted at all relevant times as the owner, principal, partnéQragjéer egmf Shutts & Bowen.
Id. 795, 8.



The Botero Group agreed to pay the Arevalo Group the flat sum of $1.2 million, as wshae a

in profitsand a discount to purchase an interest in the Pancedgchange for “their fdrearance
from making an offer or bid to own thjBarcels]—an agreement that was reduced to a writing
dated July 8, 2013d. Arevalo, Cowan, Botero, and Delaney all personally knew of the @egoti
tions and the agreememindthey participated in the negations toward the anticompetitive rpu
pose.ld. 1 46. To compelthe Botero Group’s assent to the alleged bid rigging, both Arevalo and
Cowan indicated the Arevalo Grouprgent to expose their presence as a competing bidder group
to the Trustees or tigarkruptcy Court if the Botero Group did not agree to their tefchd] 47.
According to JAWHBSthe Botero Group was ready, willing, and able to purchase the Parcels
without the ArevaloGroup’s involvemenandhad no legitimate commercial need for fevdo
Grougs involvement Id. § 48. The sole or primary purpose of negotiating or entering into an
agreement with the Arevalo Group was to prevent competition.

On July 5, 2013, Botero, acting on behalf of the Botero Group, indicated an agreement with
the terms of the negotiations and writings by stating in a text messagevlo, “Jorge, we are
going to do the business with you . . 1d” {49. Botero reminded Arevalo not to take any action
that might upset the agreement Botero had signed withrig€es because such action “will
cause a bidding war where the only certain result is that the price for thetpnelego up for
everyone . .. .1d. §50.

In an email datedJuly 8, 2013, Delaney wrote to Cowan to confirm that the Botero Group
“made a min bid of 19.5 mm. We will go highetd. § 51 On July 8, 2013, Delaney sent Arevalo
and Cowara draft term sheet, which provided that Arevalo “[a]gree[s] iwithe formal agre-
ment not to compete in any way, directly or indirectly against the [Botero Groug]marént, in
the acquisition of the [Brickell Parcels]d. 52. On July 9, 2013, the day before the approval

hearing, the Botero Group and the Arevalo Group again redrafted theimagteend expressly



stated that the Arevalo Group would refrain from making any “filing, offdsi@dto purchase or
object to the trustees[’] motion for approval for the sale to [the Botevogpat the hearing sched-
uledfor July 10, 2013 at 9:30 AM or at any adjourned date and time of the hearing seti de
on approving or not approving the trustee’s sale to [the Botero Grddp]l"s3. In the midst of
finalizing this documentation, Cowan sent an email to Botero indicating that Argaalthret
ening to file a noticef appearancen the bankruptcy & which may have alerted the Trustees
to the existence of another potential biddier | 54. Cowan also made handwritten notes on draft
agreements to ensure that no one would file a notice with the Bankruptcy Court that lerduld a
the court or the Truses of Arevalo’s presendel.

At the hearing on July 10, 2013, Arevalo personally appeared along with counsel from
Shutts & Bowen. At the hearing, the Arevalo Group represented to U.S. BankrugiteyLhurel
Isicoff that it was prepared to submit agher and better offer” and admitted that the prioregre
ment between it and the Botero Group was “to effectively not make a higher and lgkiter bi
bankruptcy.”ld. 1 55. Given this admission, Judge Isicoff made more than one comment during
the hearing tat a finding of good faitlin the proposed sale to the Botero Group, pursuant to 11
U.S.C. 8§ 363(m), was unlikely to occud. § 5. After the hearing, the Botero Group withdrew
its purchase offeld. § 57.

Faced with a short deadline to submit a bid, the Arevalo Group prepared to submit a $22
million offer for the Brickell Parcellsld. 58.To secure this funding, the Arevalo Group contacted
persos associated with theWatsonGroup” (defined in thdhird Amended Complaint a#/atson
Brickell, Cronig,and former Defendant Francis Scath,{ 28).* Id.  58. The WatsonGroup used

the knowledge, information, and results of the Arevalo Group’s prior bid riggingddventage

* JAWHBS alleges that Cronig acted at all relevant times as the owner, prirzgpat, or alter ego of Watson
Brickell. Id. § 22.



by refusing to fund the Arevalo Groand by offering a lower bid of $21.5 idn. Id. § 59.The

bid was submitted with Cronig as a straw man buyer who refused to identify¢hgrimcipals
behind the Watson Group to conceal their association with Arddald@he Watson Group knew
that there existed only a small number of pb&huyers and by sabotaging the main competing
offer by the Arevalo Group-by refusing to finance it or by interfering with its financiag fixed

the auction in its favor and could nartseeown price.ld. I 60. Cronig personally sent an email on
July 11, 2013, to a third party with the purpose of preventing Arevalo from obtaining financing
for his $22 million bid so that the&/atsonGroup could eliminate him as competition and acquire
the Parcels at a lower pride. § 61.

The Trustees, facing stifle@mpetition and a hard deadline to prevent foreclosure, accepted
the only availableffer of $21.5 nillion for the Brickell Parcels-a price significantly below the
true value or market value of the Pareetnd a sale of the Parcels to Wat8uvitkell, occured
on or about July 26, 2018l1. 11 65 67. At the time of the sale, the Trustesmsd the Bankruptcy
Courtwere unaware of the extent of the alleged bid rigging and collusion beandeamong the
Botero Group, the Arevalo Group, and iMatsonGroup.Id. | 6.

In a later lawsuit Arevaldiled against thaVatson Grouphe admitted that the Brickell
Parcels were a “lucrative investment opportunity” that were “extremelabi@iand commanded
a “premium price” due to their location, and the price the Botero Group was going t@apay w
“discounted rate.ld. | 8. Following the sale, internal documents from the Botero Group were
discovered stating that the Botero Group valued the Parcels at $31 nhilli§irz0.The Watson
Group later acquired a parcel adjacent to the Brickell Patdef.71. In 2015, it attempted to sell
the stillundeveloped Brickell Parcels for $5&-65 million per acreld. Some documents or
agreements entered into prior to the sale referred to a “buy out option,” under whialeh® A

Groupwould have the option to pay $31.4 million for the Parcels, free and clear of anyid¢her s



deals.ld. { 72. JAWHBS alleges th#his figure more closely represents the approximate true
value of the Brickell Parcels at the time of the sadel the Defendants not colluded to suppress
bidding.Id.

On or about March 5, 2015, JAWHBS purchased for value and was transferred alhlpotent
claims of the Trustees and the estates pursuant to an Assignment of Glaimisygthe Trustees.
Id. 176. AWHBS and SLShenfiled the instant action November 11, 20¥ban Order dated
August 4, 2016, the Court dismissed SLS as a Plaintiff for lack of stamingssed JAWHBS's
claims for failure to state a claim, and granted JAWHBS leave to amend its ounjg@F No.
176]. The Third Amended Complairg now before the Court, in whid?lAWHBS brings six causes
of actionagainst all Defendants, allegifg) violations of the Sherman Antitrust Act, 15 U.S.C.
8 let seqg.and the Clayton Antitrust Act, 15 U.S.C. 8diXeq.(2) violations of the Florida At
trust Act, Fla. Stat. § 542.16 seq,. (3) violations of the Florida Deceptive and Unfair Trade
Practices Act (“FDUTPA”), Fla. Stat. § 501.204(1); (4) a claim for dgesaunder 11 U.S.C.
8363(n); (5) civil conspiracy and civil aiding and abetting; and (6) interference vaisipgctive
economic advantage and business relation§igpThird Am. Compl. §{77-141 The Defendants
have moved to dismiss all claims.

. LEGAL STANDARD

To survive a motion to disiss brought pursuant to Federal Rule of Civil Procedure 12(b)(6)
a claim “must contain sufficient factual matter, accepted as true, to ‘state a claineftthat is
plausible on its face,” meaning that it must contain “factual content that allowstinieto draw
the reasonable inference that the defendant is liable fonidtenduct alleged.Ashcroft v. Igbal
556 U.S. 662, 678 (2009) (quotiBgll Atl. Corp. v. Twombly550 U.S. 544, 570 (2007)). While
a court must accept webleaded factual alggations as true, “conclusory allegations . . . are not

entitled to an assumption of trutHegal conclusions must be supported by factual allegations.”



Randall v. Scoft610 F.3d 701, 7020 (11th Cir. 2010). “[T]he pleadings are construed broadly,”
Levinev. World Fin. Network Nat'l Bankd37 F.3d 1118, 1120 (11th Cir. 2006), and the alleg
tions in the complaint are viewed in the light most favorable to the plaBisthop v. Ross Earle
& Bonan, P.A. 817 F.3d 1268, 1270 (11th Cir. 201%he question imot whether the claimant
“will ultimately prevail . . . but whether his complaint [is] sufficient to atise federal court’s
threshold.”Skinner v. Switzeb62 U.S. 521, 530 (2011).
1. DISCUSSION

A. Shotgun Pleading

At the outset, the Court rejects thefBndants’ argument that the Third Amendednco
plaint should be dismissed as a shotgun pleading because, they coAWdBS impermissibly
accuses groups of Defendants of committing the allegedly unlawatisil “The fact that defendants
are accused collagely does notender the complaint deficightbecausé[t]he complaint can
be farly read to aver that all defendants are responsible for the alleged cor&keyle K. v.
Chapman 208 F.3d 940, 944 (11th Cir. 2000).

B. Res Judicata

The Defendants’ argument thaf\WHBS'’s claims are barred by res judicata also has no
merit> The Courtreiteratesbelow the relevant standard governing a res judicata analysis, prev
ouslydiscussedh its order on the Defendants’ first motions to dismiss.

The doctrine of res judicatar(alaim preclusion) “prohibits successive litigation of the
very same claim by the same partied/hole Woman’s Health v. Hellerste®79 U.S—, —,
136 S. Ct. 2292, 2305 (2016) (citation and internal quotation marks omitted). This prahibitio
bars “the jrties or their privies from relitigating issues that were or could haverbesd” in

an action that resulted in a final judgment on the meiksn v. McCurry 449 U.S. 90, 94 (1980).

® The Court notes that Shutts & Bowen and Cowan did not join in this argumienivido. at 8 n.7.
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In the Eleventh Circuit, a party seeking to invoke this doctrinstrastablish four initial elements:
“(1) the prior decision must have been rendered by a court of competentjimsdR) there must
have been a final judgment on the merits; (3) both cases must involve the sagseqrdtieir
privies; and (4) botlecases must involve the same causes of actiGaiser Aerospace & Elecs.
Corp. v. Teledyne Indus., In@n re Piper Aircraft Corp), 244 F.3d 1289, 1296 (11th Cir. 2001).
If the party raising res judicata satisfies these elements, the court nextidesenhether the
claim in the new suit was or could have been raised in the prior action; reggadicata applies.
Id. But “[i]f even one of the[] [required] elements is missing, res judicataaigglicable.”ld.

Here, the Defendantgyainfail to establish thathis case and the bankruptcy proceedings
involve the same causes of action. The Defendants contend that JAWHB®'s iciaolve the
same facts and legal issues regarding collusion that were previaisgy in the Bankruptcy
Court, but this argment iswholly irrelevant, as it ignores the temporal elephant in the room. The
Eleventh Circuit’s viewon this issue is unequivocal:

[W]e do not believe that the res judicata preclusion of claims that “could hame be

brought” in earlier litigation incluels claimsvhich arise after the original pleading

isfiled in the earlier litigation. Instead, we believe that, for res judicata purposes,

claims that ‘could have been brought’ are claimexistence at the time the orig-
inal [pleading] isfiled or claimsactually asserted . . . in the earlier action.

Id. at 1298 (first emphasis added) (quotMgnning v. City of Aubur53 F.2d 1355, 1360 (11th
Cir. 1992));see also Sophocleus v. Ala. Dep't of Tran8@l F. App’x 996, 998 n.3 (11th Cir.
2010) (per curim). There is stillno dispute thalAWHBS'’s claimswere not actually asserted in
the bankruptcy proceedings. And the allegations in the Third Amended Comptaimiciianged
from the previous iteratieGh-BBV and BDP filed for bankruptcy in early 2013, bué talleged
activities that give rise to the instant claims did not begin until June oyd¢hatat the earliest.
Thus, JAWHBS's claims could not have béemxistence at the time BBV and BDP’s bankruptcy

petition was filed Cf. Hodges v. Publix Super Maitk, Inc, 372 F. App’x 74, 77 (11th Cir. 2010)



(per curiam) (rejecting a plaintiff's attempt to rely lonre Piper Aircraft Corpto avoid dismissal
on res judicata groundsecause the facts allegedhis second actiofiwere in existence at the
time he filed” his first)Because the Defendants have failed to satisfy this elementehg@idicata
argument fails.

C. Substantive Claims

1 Federal Antitrust

Sectionl of the Sherman Act provides: “Every contract, combination in the form of trust
or otherwise or conspiracy, in restraint of trade or commerce among the Several Statés or wi
foreign nations, is declared to be illegal.” 15 U.S.C. 8dction4 of the Clayton Act creates a
private right of action for “any person who shall be injured in his business or propedagdon
of anything forbidden in the antitrust la&ir@cluding the Sherman Agtwho “may sue therefor . . .,
and shall recover threefold the damages by him sustained.” 15 U.S.C. § B6(decause this
provision, if readiterally, would “encompass every harm that can be attributed directly or indirectly
to the consequences of an antitrust violgtigkssociated Gen. Contractors of Cal., Inc. v. Cal.
State Council of Carpenterd59 U.S. 519, 529 (1983), “courts require parties tovshat they
are the proper plaintiffs to vindicate the public’s interest in enforcingukigrust laws Palmyra
Park Hosp., Inc. v. Phoebe Putney Mem’l Hp§p4 F.3d 1291, 1298 (11th Cir. 2010 main-
tain a private damage actioBectiord of the Clayton Actequiresthat a plaintiff must establish
that it has statting and that the defendant has violated the antitrust I8ed.evine v. Cent. Fla.
Med. Affilates Inc, 72 F.3d 1538, 1545 (11th Cir. 1998he standing required is what Emth
Circuit cases “haveeferred to as ‘antitrust standifigDuty Free Ams., Inc. v. Estee Lauder Cos.,
Inc., 797 F.3d 12481273 (11th Cir. 2015), a prudential consideration “aimed at preserving the

effective enforcement of the antitrust laws” that goes beyond the requirememtsrefArtcle 11|

®  JAWHBS brings a claim under this secti@eeThird Am. Compl. | 86see also id{ 80.
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“case or controversy” standingalmyra Park Hosp.604 F.3d at 1299.

Courts employ a twqprong test for antitrust standingrst, the plaintiff must allegaot
merely a violation of antitrust lawbut that t suffered arfantitrust igury,” defined as an “injury
of the type the antitrust laws were intended to prevent and that flows from that wdkebk the
defendants’ acts unlawttilBrunswick Corp. v. Pueblo BowlMat, Inc, 429 U.S. 477, 489 (1977)
see alsoPalmyra Park Hosp.604F.3d at 1299Second, the plaintiff must allege facts sufficient
to show that it isan “efficient enforcer” of the antitrust lawBalmyra Park Hosp.604 F.3d at
1299.Courts consider a nonexhaustive list factordetermining whether a plaintiff woulae an
efficient enforcerthe directness or indirectness of the injury, the remoteness of the whether
other potential plaintiffs were better suited to vindighteharm, whether the damages were highly
speculative, the extent to which the apponti@nt of damages was highly complex and would risk
duplicative resources, and whether the plaintiff would be able to efficiently fativedly enforce
the judgmentld.; see also Associated Generéb9 U.S. at 537-46.

The lower federal courts have Inegenerallyreluctant taarticulate a brightine ruleas to
what a plaintiffmust establisin order to be considered an efficient enforcelying instead on
Associated Generalflexible list of factors. Howevethe Eleventh Circuit did articulate osach
brightline rule(directly applicable herah SunbeanTelevision Corp. v. Nielsen Media Research,
Inc., 711 F.3d 1264, 1273 (11th Cir. 2013), when it halsla matter of first impressiotiat
“[w] hether or not the plaintiff is a customer or competitor, in order to meet the secondtipeong
plaintiff must prove the existence of a competitor willing and able to enter thanelaarket, but
for the exclusionary conduct of the incumbent monopolisy’ present purposes,ghparticular
rule in Sunleamshould be read to requitlkat, to withstand a motion to dismiss, JAWHBS must

allege the existence ofvéable potential competitowho “has ‘take[n] some affirmative steps to

11



enter” the relevant markétid. (quotingGas Utils. Co. of Ala., Inc. v. So. Natural Gas (396
F.2d 282, 283 (11th Cir. 1993)), but whose efforts have been dilde Defendantsalleged
exclusionary conduct.

JAWHBS has not done so.dlleges thathe agreement between the Arevalo Group and the
Botero Group depressecetale pricef the Brickell Parcelbelow their true valuer market vale,
andit allegesthat the actions of the Watson Group-&igis the Arevalo Groupad the effect of
fixing the sale price inthe Watson Group’&avor. But thesallegatiors relate nore to the first
prong—whetherJAWHBS plausiblysuffered an antitrust injursrthan the secondvhat JAWHBS
pertinentlydoesnot allege is the existence of any potential bidder who was willing and able to
entera bidfor the Brickell Parcelbut for the condict of the Defendants thekcluded that pote
tial bidder from the markeT his failure by JAWHBSto advance the required allegatiaesults in
a failure to satisfy the second prong of the antitrust staratiatysis whichitself is dispositiveof
the enire antitrustclaim; the Court need not undergo an analysis of whaWé&fHBS has alleged
that it suffered an antitrust injuryor of the overarching question of whether the Defendants have
violated the antitrust law$ee idat 127374. Accordingly, the motions to dismiss Courtdflthe
Third Amended Complaintra granted.

2. State Antitrust

In enactingthe Florida Antitrust Act, Fla. Stat. § 542.&6seq,. the Florida Legislature
expressly stated its “intent . . . that, in construing this chapter, due considenatigreat weight
be given to the interpretations of the federal courts relating to comparabkd federust statutes.”

Id. 8 542.32. To that end, “[c]onsistent with the above stated intent of the Florida legjslature
standing requirenrgs for a private cause of action under the Florida Antitrust Act paradlel th

standing requirements of Section 4 of the Clayton Aditk v. BristolMyers Squibb C9673

" In this case, th&relevant market” wouldethe group of bidders vying to purchase the Brickell Parcels

12



So. 2d 100, 102 (Fla. 1st DCA 1996) (citation omittedord Andrx Pharm., Inc. v. Elan Corp.,
PLC, 421 F.3d 1227, 1233 n.5 (11th Cir. 200&lainingthat Florida and federal antitrust law
are “analyzed under the same rules and case I&wn that the Court has already found that
JAWHBS lacks antitrust standing bring this lawait under Sectiod of the Clayton Act, its claim
underthe FloridaAntitrust Actmust likewisebedismissed.
3. FDUTPA

To state a claim under FDUTPA, a plaintiff must allege (1) a deceptive act ar pnatai
tice, (2) causation, and (3) actual dama@tae Farm Mut. Auto. Ins. Co. v. Med. Serv. Ctr. of
Fla., Inc, 103 F. Supp. 3d 1343, 1354 (S.D. Fla. 2015). A deceptive act is “one that is likely to
misleadconsumerg and an unfair practice is “one that offends established public policy and one
that is immoral, unethical, oppressive, unscrupulous or substantially injuriotengumers
Washington v. La Salle Bank Nat'l Ass817 F. Supp. 2d 1345, 1350 (S.D. Fla. 20Alterna-
tively, a plaintiff satisfies the first element of his FDUTPA clairhefalleges a violation of “[a]ny
law, statute, rule, regulation, or ordinance which proscribes unfair methods pétitoom, or
unfair, deceptive, or unconscionable acts or practidésss v. Point & Pay, LLONo0.16-1182
2017 WL 1196676, at *5 (M.D. Fla. Mar. 31, 2017) (quoting Fla. Stat. 8 501.203(3)(cyaRel
to the instant motiorallegationsthat amounto a violation of the antitrust laws wousatsfy
this elementSeeFla. Stat. 8 501.204(2) (providing the Florida Legislature’s intent that, itraens
ing what constitutesnter alia, unfair methods of competition, “due consideration and great weight
shall be given to the interpretations of . . . the federal courts relating to [sés@)() of the
Federal Trade Commission ActYee also FTC v. Ind. Fed'n of Dentist&6 U.S. 447, 4585
(1986) (finding that antitrust violations are unfair methods of competition theldfederal Trade
Commission Act)That said, evemithese saalled ‘per seviolations” of FDUTPA, the plai-

tiff still must allege causation and actual damages.
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Unlike in the federal and state antitrust analyeslesve no standing issue prevents the
Court fromreachingan analysis othe merits of this claimbecauséany person affected by a
violation of this part” may bring a claim alleging a violation of FDUTPA. Btat. § 501.203ee
also Caribbean Cruise Line, Inc. v. Butter Buardau of Palm Beach Cnty., Ind.69 So. 3d 164,
169 (Fla. 4th DCA 2015) [T]he legislature no longer intejsfl FDUTPA to apply to only ao-
sumers but to other entities able to prove the remaining elements of the claim &% well.

a. Arevalo Group and Botero Group

Taking the allegations in the Third Amended Complaint as true, and viewingegdinoés
in the light most favorable to JAWHBS, the Court finds that JAWKRB{Ssfies the first element
of the FDUTPA analysis because it sufficiently alleges seviolations of the Sherman Act
againstArevalo, JA Energy, Shutts & Bowen, and Cowan (the Arevalo Group); andd3oter
Delaney Alianza Financialand Alianza Holdings (the Botero Group). “Conspiraciebieen
firms to submit collusive, neonompetitive, rigged bids are per se violations” of the Sherman
Act. United States v. Flon®58 F.2d 1179, 1183 (5th Cir. 1977). “An agreement that anpaiy
would not submit a bid lower than another is price fixing of the simplest kind and issa pef
lation.” Id. And “[a]n agreement to ‘fix prices, allocate customers, rig bids, and cashee ) to
join the canspiracy’ violate[s] the Act . . . .Id. (quoting United States v. Pa. Refuse Removal
Ass’'n 357 F.2d 806, 807 (3d Cir. 1966)). JAWHBS alleges that the Botero Group agreed to pay
the Arevalo Group not to submit a lower bid on the Brickell Parcels. This is enough tomdthsta
the Rule 12(b)(6) challeegas to those Defendants, as it describes a horizontafigimgescheme

which amounts to per seviolation of FDUTPA sulfficient to satisfthefirst element?®

8 In their separate motion to dismiss, Shutts & Bowen and Bargue that JAWHBS cannot allege that thiejated

theantitrustlawsbecause, they contend, attorneys are exempt from antitrustyliédnilpperforming legal work oa

client’s behalf. “[A]n attorney may be found individually liable under #ntitrusiaws only if he exceeds his
role as legal adviser and becomes an active participant in formulating getitsions with his client to restrain
competition.”"Brown v. Donco Enters., Inc/83 F.2d 644, 646 (6th Cir. 1986ge also Tillamook Cheese & Dair
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JAWHBS satisfiesthe second and third elementsitsfFDUTPA claimas to these &
fendants as well. The causal link between the Defendants’ activity andBthekell Parcels’
depressed salprice is plainly evident from the allegations, and “[p]ast lost profits,” ss¢hea
lossJAWHBS contends the Trustees suffered as a result of the deppessedappear to be a
proper form of ‘actual damages™ under the stat@ebal Tech Led, LLC v. Hilumz Int’'| Corp.
No. 150553 2017 WL 588669, at *9 (M.D. Fla. Feb. 14, 201&¢cordingly, the motions to
dismiss Count Ill as to these Defendaartsdenied.

b. Watson Group

As for Watson Brickell and Cronig, the Court comes to a different conclusion. Te suff
ciently state a claim for violation of Section 1 of the Sherman Act, a plaintiff ffagedthat
there was concerted action between two or margops—a ‘conscious commitment to aramon
scheme designed to achieve an unlawful objeetie’restraint of trade.Procaps S.Av. Patheon,
Inc., 845 F.3dL072, 108(11th Cir. 2016)quotingMonsanto Co. v. Spraiite Serv. Corp.465
U.S. 752, 568 (1984)). In other words, “Section 1 targets concerted action, nohoetepstion.”
Id. at 1082 (citingAm. Needle, Inc. v. Nat'| Football Leagus60 U.S. 183, 190 (2010)). Taking
JAWHBS's allegations as true, all it has alleged is that Watson Bri€ksthig, and Scolaook
the nformation they gleaned from the consultation with Arevalo about Arevplaimed bid and

used that information to their advantage in submitting a lower bid. These allegationsadwuoot

Ass’n v. Tillamook County Creamery Ass358 F.2d 115, 118 (9th Cir. 1966). Therefore, to state a claim against
an attorney for individual liability under antitrust law, a plaintiff makege “that the defendanttarney exerted
his power and influercso as to direct [his client] to engage in the complained of acés fanticompetitive pu
pose” Brown, 783 F.2dat 64647. While JAWHBS's allegations as to Cowan’s participation in the allbgkd
rigging scheme are not voluminous, the Court finds #reysufficient. JAWHBS alleges that Cowan p@ptited

in the negotiations, along with Arevalo, Botero, and Delaney, degpthe Botero Group’s payment to thesfalo
Group in exchange for the Arevalo Group’s forbearance from entering Aridt alleges that Cowamilicated
the Arevalo Group’s intent to expose its presence as a competing bidtierToaustees and/or the Bankruptcy
Court if the Botero Group did not agree to the scheme. Acceptirsg allegations as true, the Court finds it ig-pla
sible that Cowan (and thereby Shutts & Bowen) exceeded the role of legaraahd became an active papant

in the scheme, sufficient to support a claim for violation of thigrast lawsand thereby satisfy the first element
of the FDUTPA analysis
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to an antitrust violation, but insteatdmply describe the independefthough perhapande-
handedl machinations of a business competiféee Spectrum Sports, Inc. v. McQuill&a6 U.S.
447, 459 (1993) (“The [Sherman Act] directs itself not against conduct which is covepetiten
severely ©, but against conduct which unfairly tends to destroy competition itseint).as
JAWHBS does not allegdat anyagreemenexistsbetween Watson Brietl andCronig and any
other partyany FDUTPA claimagainstWatson Brickell or Cronidpased on @er seviolation of
the anttrust laws must fail.

The Courthen must turrto an analysis of a more “traditional” FDUTPA claibunderthis
analysis, the Court cannot find that the allegations regarding WatsorlBaicCronig’s canduct
amount to either a deceptive act or an unfair practice. Watson Brickell, throoigig &d Sola,
refused to fund Arevalo’s intended bid. This is not an act “likely to mislead consumerss’inor
a practice that “offends established public policy” or is “immoral, ur&thoppressive, unscrup
lous or substantially injurious tmnsumers Washington817 F. Supp. 2d at 1358imply because
conduct is anticompetitivdoes not mean it necessatilgcomes deceptive act or unfair tece
for purposes of FDUTPAAs a resultthe motion to dismiss Count li$ granted as t@Vatson
Brickell and Cronig.

4. 11 U.S.C. 8 363(n)

Section 363(n) of the Bankruptcy Code provides that a debtor may (a) avoid a saledppr
under section 363(b) if the sale price was controlled by an agreement among potieial, lor
(b) recover from a party to such an agreement any amount by whichubeot/¢he property sold
exceeds the price at which the sale was consummated. 11 U.S.C. § G683(ty.have articulated
three essential elements of acBon 363(n) claim: (1) an agreement; (2) between potential bidders;
(3) that controls the price at biddirfgunnyside Land, LLC v. Sirfis re Sunnyside Timber, L)C

413 B.R. 352, 364 (Bankr. W.D. La. 2009). Though it is true that “[a]n agreementilpedsby
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section 363(n) need not be an explicit written agreement, but may bal agy@ement to collude
or an agreement inferred from the behavior of the parties or the circumgstahcas363,a plan-
tiff must advanceallegations obn agreement befe a court need¢oncern itself with the character
of anyagreement.

No allegationsamounting tcan agreemergxisthere JAWHBS argues that gufficiently
states a Section 363(daim becauset alleges,Watson Brickell Cronig and Scoldtook actions
to ‘sabotage’ or interfere with the planned higher bid of Mr. Arevalorférence with other cuo-
peting bids is a classic example of an agreement to control the sale pritPl.’s Opp’n to Joint
Mot. at 19. The Court disagrees. Even takimgallegationsunderlying thaconclusionas true,
the Defendants are correct that the allegations of “sabotag&/atson Brickell, Cronig, and
Scolaare insufficienbecause “sabotage’ is the antithesis of an agreement betweenrtiga’pa
Defs.’ Joint Replyat 8. The allegations JAWHB®rovidessimply do not amount to arctaal
agreemenbetween Watson Brickell/Scola/Cronfighom JAWHBS alleges acted comp@gtin
concert withone anothg and any other potential bidder ¢ontrol the sales price at bidding.
Because Watson Brickell, Scola, and Cronig are alleged to have acted as onelJ&ddeBS’s
allegations necessarilgck the requisitesecond bidder needed to support a claim under this
section. As a result, the motions to dismiss Count IV must be grédnted.

5. Tortious Interference

To state a claim for tortious interference, a plaintiff must allege “@ pthstence of a
business relationship[;] . . . (2) knowledge of the relationship on the part of the defgn{@ngn
intentional and unjustified interference with the relationship by the defenfjamfs(4) danage
to the plaintiff as a result of the breach of the relationskithan Allen, Inc. v. Georgetown Mar,

Inc., 647 So. 2d 812, 814 (Fla. 1994AWHBS has failedo allege the existence ofactualbus-

® The Court need not address the Defendants’ argument that this claim is tiete bar
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nessrelationship, as requiredRather, JAWHBS alleges merelyteeoretical or otherwise spec
lative “business relationshioetween it derived from theestates and Trustees) dipabtential
bidders/buyers of the Brickell Parcel§hird Am. Compl. 135;cf. Walters v. Blankeshipg 931
So. 2d 137, 13490 (Fla. 5th DCA 2006{}holding that plaintiffs alleged the existence of aibus
ness relationship with successful bidders and prospective bidders at a condomirniom auc
where the plaintiffs iddified bidders, each of which was required to deposit a $50,000 cashier’s
check as a condition precedent to participation as a bidder attitwe) achis is not sfficient to
satisfy this element and, as a result, is not sufficient to state a €amseguently, the motions
to dismiss Count VI are granted.
6. Civil Conspiracy/Civil Aiding and Abetting

To state a claim for civil conspiraaynder Florida lawa plaintiff must allege®(a) an
agreement ketween two or more parties, (b) to do an unlawful act or to do a lawful act lwfuhla
means, (c) the doing of some overt act in pursuance of the conspiracy, anadde da plaitiff
as a result of the acts done under the conspir&tylip Morris USA, Inc. v. Russd.75 So. 3d
681, 686 n.9 (Fla. 2015RBecause a civil awspiracy derives from the underlying claihat forms
the basis of the conspiracy, a claim that is found not to be actionable cannot senizaass tfoe
a conspiacy claim.Am. United Life Ins. Co. v. Martine480 F.3d 1043, 1067 (11th Cir. 2007).
Theonly remaining viable clainthat could serve as a bamghe FDUTPA claimagainstArevalo,
JA Energy, Shutts & Bowen, Cowan, Botero, Delaneyarida Financial, andlianza Holdings.
No claims remain against Watson Brickell and Cronigcokdingly, the notionsto dismiss Count
V aregrantedin full as to Defendants Watson Brickell and Cronig. As to therakfendants, the

motions are granted in part to the extent that the civil conspiracy claim d&owesny oher
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claim thanthe FDUTPA claim®
D. Punitive Damages
Finally, to the extent JAWHBS seeks punitive damages for either its FDUTPAilocariv
spiracy (and aiding and abetting)aims, those prayers for relief are stricken. FDUTPA does not
provide for punitive damages.SeeFla. Stat. § 501.21Hugh’s Concrete & Masonry Co. v. Se.
PersonnelLeasing, Inc, No. 122631, 2013 WL 5798638, at *7 (M.D. Fla. Oct. 28, 2013)-Fu
thermore because the civil awspiracycivil aiding and abettinglaim, in itscurrent form, is bad
only on the FDUTPA claim, the Court will not allow punitive damagreshat claim, either
V. CONCLUSION
Based on the foregoing, it@RDERED AND ADJUDGED that the Defendants’ motions
to dismiss [ECF Nos. 208 & 210] aBRANTED IN PART andDENIED IN PART as follows:
(1) Counts I, I, IV, and VI of the Plaintiff's Third Amended Complaint [ECF No. 180]
areDISMISSED as to all Defendants;
(2) Counts lll and V of the Third Amended Complaint 84e&SMISSED as to Defed-
ants Watson Brickell Development, LLC, and Steven Carlyle Cronig;
(3) CountV of the Third Amended ComplaintidSMISSED IN PART as to all other

Defendants to the extenthis its basis iany claim other than the claim in Count

9 The Court comes to the same conclusiodfVHBS s civil conspiracyclaim is framed as a civil aiding and
abdting claim. To support such a claim, a plaintiff must allege

(1) the party whom the defendant aids must perform a wrongful act that causesiry; (2) the defetant
must be generally aware ofshiole as part of an overall illegal or torticartivity atthetime heprovides
the assistancé3) the defendant must knowingly and substantially assigtrtheipalviolation.

Julin v. Chiquita Brands Intk, Inc. (In re Chiquita Brands Ink, Inc. Alien Tort Statute &'8&older Derivative Litig),
690 F. Supp. 2d 1296, 13(8.D. Fla. 2010) (quotinglalberstam v. Welch705 F.2d 472, 477 (D.C. Cir. 1983),
cited with approvain Cent. Bank of Denver, N.A. v. First Interstate Bank of Denver, N1A. U.S. 164181
(1994); see also Schneberger v. Whee59 F.2d 1477, 1480 (11th Cir. 1988plding that knowledge of the
violation and of ones own role in the violation are required to satisfy the test for aidinglseiting). The ebments
of a civil aiding and abetting claim, by their nwerms, presuppose tb&istenceof a violation.The cordlary to
that premise, then, is that without a violatibere can be no aidinand abetting liabilityThus, there can be no
aiding and abetting liabilitherefor any claim other than ¢hclaim for violation of FDUTPAand the Court finds
that JAWHBS ha set forthallegations tesupport this clainon those groundsufficient to withstand a otion to
dismiss
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[l for violation of the Florida Deceptivand Unfair Trade Practices Aetnd
(4) the Plaintiff's prayesfor punitive damages in Counts Il and V of the Third Aufesh
ComplaintareSTRICKEN.
Defendants Jorge E. Arevalo; JA Energy Resources, LLC; Shutts &Bawe; Kevin D.
Cowan; Albert F. DelaneygndOmar Botercshall ANSWER the Third Amended Complaitty
May 2, 2017.

DONE AND ORDERED in Chambers at Miami, Floridéhis 12th day of April, 2017.

oy 4

DARRIN P. GAYLES
UNITED STATES DIS T JUDGE

20



