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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
Case No. 6-20121CIV-GAYLES/TURNOFF

JPAY, INC.,
Plaintiff,

V.

CYNTHIA KOBEL and SHALANDA HOUSTON
Defendang.

ORDER
This cause came before the CourBbaintiff’'s Cross Motion for Summary Judgment [ECF
No. 19. The Court has reviewed the Motion aheé recordand is otherwise fully advised. For the
reasons thdbllow, the Court grants the Motion.

BACKGROUND

JPay is a provider of money transfer segsifor individuals in correctiohacilities and their
family andfriends Claimants Cynthia Kobel and Shalanda Houston (“Claimants”) utilized JPay’s
services tasend money to inmates.

JPay’s Terms of Serviggpvern JPay and Claimaints’ relationship @novide in relevant
part:

(a) Any [] dispute, claim, or controversy among the parties arising out of oingelat this
Agreement shall be resolved by and through arbitration administered by the AAAtsnder i
Commercial Arbitration RulesThe ability to arbitrate the dispute, claim, or controversy
shall likewise be determined in the arbitratidihe arbitration proceeding shall be conducted
in as expedited a maer as is then permitted by the rules of the American Arbitration
Association. Both the foregoing Agreement of the parties to arbitratiparad all such
disputes, claims and controversies, and the results, determinations, findings nisdgue
/or awnards rendered thougimy such arbitration shall be final and binding on the parties and
may by specifically enforced by legal proceedings in any court of competentgtiasdi

(the “Agreement”ECF No. 19-2]*

1 JPay has since revised its Terms of Service to specifically exclude classianb The Court does not firitie
revisions to be evidence that JPay previously agreed to class arbitratioer, Ra#y's revision appears to be an attemp
to foreclosure any additional litigation over its Terms of Service.
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On October 16, 2015, Claimairiiled a denand for arbitration with the American Arbitration
Associdion (“AAA”) alleging that JPayngaged in unlawful conduct relating to its money transfer
services. Claimantslemand wasn behalf of themselves and a class consistindadi hatural
persons \Wo paid a fee to JPay for electronic money transfer services and who agreduaie arb
their claims with JPay.[ECF No. 1-1].

In response, on December 11, 2015, JPay filed this actiba Eleventh Judicial Circuit in
and for Miami Dade Counteekim (i) a declaration that it has not consented to class arbitr@jon;
to stay the class arbitration; and (iii) to compel bilateral arbitration. Claimeamts/ed the action to
federal court. On February 16, 2016, Claimants moved to compel arbit@tidrstaythe
proceedingsOn March 2, 2016]Payopposedhe Motion to Compel Arbitrativand filed a Cross
Motion for Summary Judgment [ECF No. 19].

On May 16, 2016, the Court denied in part Claimants’ Motion to Compel arbitratidingfin
that he Court, and not the arbitrator, must decide whether the Agreement permitsoitesttoa.
[ECF No. 28]. The Court based its finding on the fundamental difference betasearmd bilateral
arbitration, holding that those differences were “of enar@isequence that the determination of
whetherclass arbitration is available is a substantive question for the Court to d¢EiG&.'No. 28
at pg. 5]. The Court also found that Claimants had not overcome their heavy burden sihéisédbli
the partieclearly and unmistakably agreed to have the arbitrator determine the availdloikyso
arbitration. The Court reserved ruling on whether the Agreement provides for class @nbjtrat
giving Claimants additional time to respond to JPay’s Motion foni8ary Judgment.

Before the Court ruled on JPay’s Motionafdhents appealed the Courtdenial, in part, of
their Motion to Compel Arbitration The Court stayed these proceedings pending appeal. On

January 23, 2017, the Eleventh Circuit dismissed Claimants’ appeal for lack of jiorsdintling



the May 16, 2016 Order was not appealable. The Court reopened this matter and the parties full
briefed JPay’s Motion for Summary Judgment. Theyaskue that remains before tGeurt is
whether the Agreemeéprovides for class arbitration.

DISCUSSION

JPay moves for summary judgment on its declaratory relief claims, askinguhte@find,
as a matter of law, that tiegreement does not permit class arbitration and that Claimants must
pursue their claimagainst JPay in bilateral arbitration. In response, Claimants do not hague t
there are material issues of fact precluding summary judgment. Rather, Clasiattis Court to
declare that the Agreemegmermitsclass arbitration.

|. Standard of Review

Sunmary judgment, pursuant Eeceral Rule of Civil Procedure 56(a), “is appropriate anly
the movant shows that there is no genuine issue as to any material fact and the motithed te e
judgment as a matter of lawrblan v. Cotton134 S. Ct. 1861, 1866 (2014) (per curiam) (quoting
Fed R. Civ. P. 56(a)) (internal quotation marks omitted). “By its very terms, this stgpasvides
that the mere existence of some alleged factual dispute between the partiest wdfeat an
otherwise properly supp@d motion for summary judgment; the requirement is that there be no
genuine issue ofmaterial fact.” Anderson v. Liberty Lobby, Inc477 U.S. 242, 2448 (1986)
(emphasis in original)An issue is “genuine” when a reasonable trier of fact, viewing dhef
record evidence, could rationally find in favor of the nonmoving party in light btingen of proof.
Harrison v. Culliver 746 F.3d 1288, 1298 (#1Cir. 2014). And a fact is “material” if, “under the
applicable substantive law, it might affect thdcome of the caseHlickson Corp. v. N. Crossarm
Co, 357F.3d 1256, 12580 (11h Cir. 2004). “Where the material facts are undisputed and all that

remaingsare questions of law, summary judgment may be grarierihal Word Television Network,



Inc. v.Sec’y of U.S. Dep’t of Health & Human Sen&l8 F.3d 1122, 1138 (fiCir. 2016).The
Court must construe the evidencethe light most favorable to the nonmoving party and draw all
reasonable inferences in that parfggor.SEC v. Monteross@56 F.3d 1326, 1333 (t1Cir. 2014).
However, to prevail on a motidar summary judgment, “the nonmoving partyst offer more than a
mere scintilla of evidence for its position; indeed, the nonmovingpastmake a showing sufficient
to permit the jury teeasonably find on its behaltJrquilla-Diaz v. Kaplan Uniy.780 F.3d 1039, 1050
(11th Cir. 2015).

ll. Gateway Issue 4s Class Arbitration Available under the Agreement?

The rights and obligations under an arbitration agreement flow dobefy the partie’s
consent to “trade[] the procedures and opportunity for review of the courtroom fmnplecity,
informality, and expedition of arbitration 3toltNielson S.A. v. AnimalFeeds International Corp.
559 U.S. 662, 683 (201QuotingMitsubishi Motors Corp. v. Soler Chryst@lymouth, Inc.473
U.S. 614, 6281985)). Accordingly, \Wile the parties may agree to varg®itration arrangements,
they are only bound tarbitrate thoselisputes that thegonsented tarbitrate See Id.at 684
(quotingFirst Options of Chicago, Inc. v. Kaplab14 U.S. 938, 943 (1995)). The task for this
Court, therefore, is to interpret the parti@dgieement in a manner consistent with the parties’ intent.

Id.

“[A] party may not be compelled under {Re@deral Arbitration Act]to submit toclass
arbitration unless there is a contractual basis for concluding that thegeegdto do so.” Stolt-
Nielson S.A559 U.S. at 68&mphasis in original) The Supreme Court has repeatedly held that the
differences between class and bilateral proceedings are so fundamentabtivaitannosimply
infer from an agreement to arbitrate that the pangegssarily agreed ¢ttass arbitrationld. at 685;

AT&T Mobility LLC v. Concepcigrb63 U.S. 333, 350 (2011)[C]lassaction arbitration changes



the nature of the arbitration to such a degree that it cannot be presumeddbepasented to it by
simply agreeing to submit their disputes to an arbitratétclt-Nielsen 559 U.S. at 685. Indeed, the
differences between class and bilateral teabon are significant. Class actions involve many
disputes between hundreds, possibly thousands, of parties as opposed to one dispute & a bilater
proceeding. In addition, when a class is involved, the arbitrator’'s award might atgudie rights
of absent class members. Finally, class arbitrations, like ldigation, have significant commercial
ramifications, yet the scope of judicial review is extremely limitedat 68687. See alsAT&T
Mobility, 563 U.S. at 350 (“Arbitration is poorbpited to the higher stakes of class litigatiorDgl|
WebbCommunities, Inc. v. Carlsp817 F.3d 867, 878&ith Cir. 2016)(holding that the benefits and
efficiencies obilateral arbitrationare dramatically upended in class arbitration, which brrnisit
higher risks for defendanty. Opalinski v. Robert Halint’l, 761 F.3d 326334 (3rd Cir. 2014)
(“Traditional individual arbitration and class arbitration are so distinct ttfatiae between the two
goes, we believe, to the very type of controversy to be resolved.”).

A. The Agreement is Silent as to Class Arbitration

Parties are “generally free to structure their arbitration agreements as thity s8éoft-
Nielsen559 U.S. at 688nternal citations and quotations omitted be certain, parties magree
to permit, or, in most circumstances, prohitasss arbitratior3. This Courtsanalysiss simple—and
likely not requirel—where the agreement expressly includes or erslaldss arbitration.The

Agreement in this case, however, igsilas to class arbitration.

2 Claimants do not argue that the unavailability ofckabitration renders the agreement unconscionable. Even if
they had, the Supreme Court has held that class arbitration waigernst per se unconscionabd. &T Mobility LLC v.
Concepcion563 U.S. 333 (2011) (holding thie FAA preempted California Supreme Court’s decision tieatain
classaction waivers were uncorisoable under California lavand that class action waiver arbitration was
permissiblg. See alsaAm. Exp. Co. v. Italian Colors Rest33 S. Ct. 2304, 230@2013)(holding thatcourtsare not
permitted under the FAA to invalidate a class arbitration waiver on the graoainitheéhplaintiff's cost of individually
arbitrating a claim exceeds the potential recovery.)



The Third, Fifth, Sixth, Seventh, Eighth, and Ninth Circuits have all held'silahte in an
agreement regarding class arbitration generally indicates that it is notizaedhby the agreement.”
Opalinski v. Robert HalInt'l, 677 E App’x 738, 741 (3d Cir. 2017) (citirigshagh v. Terminix Int'l
Co, 588FedApp’x. 703, 704 (9th Cir. 2014) (affirming the district court's grant of a motion to
strike class allegations, where the arbitration agreement did not mentionrbi&rsgi@n); Reed
Elsevier Inc. ex rel. LexisNexis Div. v. Crocké®84 F.3db694, 5996th Cir. 2013)“The principal
reason to conclude that this arbitration clause does not authorize classwi@gi@rbgrthat the
clause nowhere mentions it. Reed v. Fla. Metro. Univ., In81 F.3d 630, 6434 (5th Cir. 2012)
(finding that silence in an agreement does not “constifudensent to class arbitration” (internal
guotation marks omitted)abrogated on other grounds xford Health Plans LLC v. Sutter—
U.S.——133 SCt. 2064, 186 L.Ed.2d 113 (201¥)ominium Austin Partners, L.L.C. v. Emerson
248 F.3d 720, 7289 (8th Cir. 2001) (holding that the district court did not err by compelling
individual, rather than class, arbitration because the relevant agreements everassto class
arbitration);Champ v. Siegel Trading C®5 F.3d 269, 275 (7th Cir. 1995) (stating “the FAA
forbidsfederal judges from ordering class arbitration where the partmsasion agreement is silent
on the matter”) Accordingly, the lack of a reference to class aalibn in the Agreement supports a
construction that only contemplates bilateral arbitration.

Despite the Supreme Court’s directive that an agreement to arbitrate cammesbmed
Claimants contend that both the Supreme Court’'s decisi@utierand the Eleventh Circuit’s
decision inSouthern Comm’n Serv., Inc. v. Thon¥0 F.3d 1352 (1h Cir. 2013) mandate that the
Court find the Agreement permits class arbitratiombe Court disagreesin Sutter the parties
agreed to have the arbitrator interpret their agreement to determine wheth#orized class

arbitration. The arbitrator found th#he agreement permitted class arbitration despite being silent as



to its availability. Upon reviewhe Supreme Court held that the arbitrator did not exceed his
authority and, thereforduis decision would standSutter 133 S.Ct. at 2067.In so holding, the
Supreme Court clearly stated that “[n]Jothing we say in this opinion shou&kée to reflect any
agreement with the arbitrator’'s contract interpretation, or any quarrel @xford’s contrary
reading.” Id. at 200 (“The arbitrator’s construction holds, however good, bad, or uglgdged,

the Supreme Court did not abrog&teltNielsen Ratherjt simply held thaa courtmay not upset

an arbitrator’s interpretation of an agreement if the parties bargairtbd fobitrator to construe the
contract. Id.

Similarly, in Southern Comm’nthe partiesagreed to have the arbitrator determine the
avalability of class arbitration based on an agreement. The agreement was ditetiteasssue.
The arbitrator interpreted the agreement to include class arbitr&oothern Comm’rv,20 F.3d at
1361. The Eleventh Circyitn affirming the district cod’'s denial of a motion to vacate the
arbitrator’s ruling, only addressed whether the arbitrator acted within his isptwod not the
propriety of his decisionld. (“It is not for us to opine on whether or ribat task was done badly,
for ‘[i]t is the arbitrator’sconstruction [of the contract] which was bargained for . . (dqUoting
Sutter,133S.Ct. at 207671) (quotingJnited Steelworks v. Enterprise Wheel & Car Co3p3 U.S.
593, 599 (1960)).

The parties in this action did not agree tomitlihe question of class arbitrability to the
arbitrator Accordingly,Claimants’ reliance oSutterandSouthern Comm’ns misplaced.

B. The Availability of Class Arbitration is not Implied

Claimants argue that the Court may imply that class arbitration is available dratwael
breadth of theAgreement which prodes that the parties must arbitrate “any dispute, claim, or

controversy among the parties|[ECF No. 192]. Claimants’ takean overly broad view ahis



provision and the lawWhile the Supreme Court has provided that, in certain circumstances, the
availabiity of class arbitration may be implied by the terms of the agreement, this “is nottha¢

the arbitrator may infer solely from the fact of the parties’ agreement to a&Bi8tatitNeilsen 559

U.S. at 685.See also Opalinskb77F. App’x at 742(*On its face, théany disputelanguage in
Plaintiffs’ agreements shows only the parties’ general intent to arbitrateigpmutes. We cannot
infer an intent to arbitrate class claims on this basis.”).

Claimants also suggest that because the Agreeimaarporates the AAA rules which
provide for some class administratienit implies class arbitration. The Coudisagrees. A
reference to the AAA rules in an arbitratiopision—without any additional language regarding
class procedures-s not enough to findthat the agreement contemplates class arbitration.
Chesapeake Appalachia, LLC v. Scout Petroleum, BDEF.3d 746 (3rd Cir. 20163eed Elsevier,
734 F.3dat599-600.

Finally, Claimants ask the Court to rely on the arbitrator’s interpretatiorsiofitar JPay
agreement.See Salim v. JPay, IndNo. 0:15-0058277, (Oct. 30, 2016) (Hochberg, Harding, &
Dreier, Arbitrators) (SalimRuling”). In Salim anotherdPay customer initiated class arbitration
against JPay for alleged unlawful conduct relating to its video ehats. JPay filed a declaratory
relief action in this district. k&ss than eight dagdter this Court held that it must decide the gateway
guestion of class arbitrabilifyheSalimcourt held that the arbitrator should make that determination.
See JPay, Inc. v. SaljifBase No16-20107BLG, May 24, 2016.The case proceeded to arbitration
and the arbitrator construed the arbitration provisi permit class arbitratiohSee SalinRuling at

16-18. This Court respectfully disagrees with, and is not bound b8atimeRuling.



The Court interprets the Agreement to provide only for bilateral arloitraiihe Court is
mindful that its decigin might have the unintended consequenséfting a claimant’s abilityind
counsel to represent them for small claims in arbitration. Indeed, @itmnadleged losses in this
action, while not frivolous, are small when compared to the types of ageedsn class litigation.
Those concerns, however, are not a basis for adding a term to an arbitration aigpeemnéch the
parties did not clearly agree.

CONCLUSION

Based on the foregoing,is

ORDERED AND ADJUDGED as follows:

1. Plaintiff's Cross Motion for Summary Judgment [ECF No. 19GRANTED.

2. The Court finds that the Agreement does not permit class arbitration. Tdghe ex
Claimants wish to litigate their claims against JPay, they must do so in bildtératian in
accordance with the terms of the agreement.

DONE AND ORDERED in Chambers at Miami, Florida, tH28th day of July, 2017

D/

DARRIN P. GAYLES L/
UNITED STATES DISTRICT JUDGE

3 The district court’s order idPay v. Salim¢onfirming the arbitrtors’ clause constictionand denying
JPay’s Motion to Vacatés on appeal before the Eleventh Circuit.
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