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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No. 16-cv-20194-GAYLES

LYNN McCULLOUGH and
WILLIAM McCULLOUGH,
Plaintiffs,

V.

ROYAL CARIBBEAN CRUISES,LTD., et al.,
Defendants,

ORDER

THIS CAUSE comes before the Court dine Joint Motion to Dismiss Second Amended
Complaint [ECF No. 125] filed by Defendants Royal Caribbean Cruises, LioydfRaribbean”);
Rain Forest Adventures (Holdings) Ltd. (“RF Holdings”); Elite ShoxeluEsions Foundation
(“Elite Shore”); Rain Forest Sky Rides, Ltd. (“Rain Forest Sky Rides” Rarest Tram, Ltd.
(“RF Tram”); Canopy Enterprises, Inc. (“Canopy”); EXCbnsulting, Inc. (“ENT”); EMJO Invds
ments Ltd.(“EMJQO”); AP Electrical Service, LLC (“AP Electrica); Hardd Joachimvon der
Goltz; John Dalton; and Andrew Piertas well as the Motion to Strike Supporting Affidavits
[ECF No. 243] filed by Defendants EMJO, AP Electrical, Pierce,altbn. The Court has car
fully considered the parties’ briefs, the record in this case, and the applaathnd is otherwise
fully advised in the premises.
. BACKGROUND

According tothe allegations in th&secondAmended ComplaintPlaintiff William

! On March 17, 2016, upon stipulation of the parties, the Court stayed this astiorthe following Defendants:

Rainforest Adventures; Rain Forest Adventures; Rain Forest Aghesn6t. Lucia; Rain Forest Sky Rides d/b/a
Elite Shore Excursions; Elite Shore Excursions; Elite Shore ExcursionsSi/it/acia Sky Rides, Ltd.; St. Lucia
Sky Rides, Ltd.; Raid Forest Sky Rides Ltd.; Rain ForestF8Hgs St. Lucia, Ltd.; Convi Ltda.; Panama Excu
siones S.A.; Telefericos RFAT de Costa Rica S.A.; and Dosel S.A. [ECB2}o
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McCullough earned a Royal Caribbean cruisenforself and his wifePlaintiff Lynn McCullough,

through his work as an insurance agent. Second Am. Compl.  42. He then purchased excursion
tickets by going to Royal Caribbean’s website and using an accessaofi@3. One of the
excursions the McCullgghs purchased was the Adrduae zip line courseld. Mr. McCullough

paid Royal Caribbean for two tickets on the tour for July 15, 2015, and received a receipt from
Royal Caribbean for the purchase. | 44. On July 11, 2015, the McCulloughs boardedrital
CaribbearAdventure of the Seasssel in San Juan, Puerto Rico, for a selegnpleasure cruise.

Id. 1 46. The McCulloughs received their tickets for the Adileina tour from Royal Caribbean

while on board the shipd.  47.

On July 15th, theddventure of the Seacked in St. Lucia and the McCulloughs were
transported to thegok in Babonneau, St. Lucia, where the excursion would take place (the “Park”)
Id. 7 48. At the Park, the McCulloughs were told that there would be two “surprises” odrére@aA
Line, but were not told that rappelling would be one of the “surprigg<["50.As they progressed
through the tour, the McCulloughs arrivedPdtform 15 whereupon they were informed for the
first time that they would need to rappel down to the next platfiokrfi.51. The rappelling portion
was set up as a twime system: a “live rope” (so called because the rope moves with the patticipan
as the participant rappels down) with a figure eaftéiched to a sling fastened to a tree, and a “dead
rope” (so called because the rajmes not move with the participant) anchored to a boom arm with
a figure eight attached to the participant’'s harnes§. 52. The rappelling station did not have any
“fail safe” method to ensure that, in the event of human error, such as in connectingg secur
holding the ropes, a participant’s fall would be stopped or slowed befang ittt groundld. The
station also had nothing to soften the impact of landing on rock bielow.

In participating in this activity, Mrs. McCullough did everything she wsked or told to

do by the Park guide and the guides at PlatformdL% 55. When Mrs. McCullough stepped off



the platform, however, she was not properly settubraked, stopped, caught, or otherwise slowed
down in any manner and was allowed to free fall to the ground from the deck of the pl@form
distance of nearly fifty feet) by the employees stationed on Platform 15 ahd grotund below
Platform 151d.  56. The Defendants’ joint investigation concluded that there was a breakdown
in communication between the sending guide and receiving guide at Platforrhid resulted
in Mrs. McCullough being sent down without someone being prepared to reeeile fi 57.The
guides also deviated from proper protocol and Park policy in not using tHméngystem; rather,
they had agreed in advance to use only the dead rope for smaller or lighter pasticipader
to save time on a busy “cruise dald” 11 49, 57The Park’s manager was aware of this change
in the procedure and did not objelct.  58. The Defendants’ joint investigation also concluded
that emergency medical technicians were not on site as advertised byktireiBanarketing lw-
churesld. 1 59. Mrs. McCullough was moved on a backboard to the Park's “EMT Room” and
ultimately transported to a local hospital by ambulattte.

Mr. McCullough was standing on Platform 15 and observed his wife’sdff].60. Because
the Park did not have proper emergency equipment and personnel, he slipped and twisted his lef
knee.ld. Mr. McCullough alleges that he “suffered severe emotional and psychdldgitass,
with physical manifestations, as a result of this experiendef 60.As for Mrs. McCullough,
she sustained a broken neck, destruction of her dise7ah@t necessitated the fusion o6Go
T-1, a punctured lung, a broken right leg, a shattered right heel bone, a broken left anklexea shatt
left heel bone, damage terhteeth and jaw, damage to her arms and shoulders, and paralysis from
the chest (13 level) downld.  61.

TheMcCulloughsfiled a Complaint in this Court on January 15, 20E6F No. 1], and
amended that Complaint on February 46d July 14, 201ECF Ncs. 12 & 71]. In theSecond

Amended Complaint, thesueRoyal Caribbean and a complex network of other parties and ent



ties which the McCulloughs collectively refer to as the “Rain Forest Defastia-Defendants
Elite Shore, RF Holding®ain Forest Sky Rides, RF Tram, Canopy Enterprises, ENT, and von der
Goltz? A brief introduction to these parties is beneficial.

Defendant Elite Shoris a Panamanian compathathas allegedly agreed to act as therd
for Defendant Rain Forest Sky Rides (a St. Lucia company) in negotafiagments with cruise
companies and obtaining the required insurance. Second Am. Cp21ta). At all relevant times,
Elite Shore was entirely owned by Defendant RF HoldirgBr{tish Virgin Islands company),
which itself has beeawned in significant part by Defendant EMJO (also a British Virgin Islands
company)ld. 11 27(b), 27(j). Rain Forest Sky Rides has been nearly entirely owrigeférydant
RF Tram, a Hong Kong compwand. § 27(g). RF Tram, with Defendant von der Goltz signing
on its behalf, has retained Defendant ENT to maintain an office in Miami, Flondgyravide it
with service in the United States, including managing the relationsthighv cruise ship indiry.
Id. § 27(h). RF Holdings and RF Tram have the same three directors, including aoltdeilwo
of those directors, including von der Goltz, also serve as directors of Defendapy Téf] 27(0).
Defendant Dalton was a professional engineer priovided services for and/or was directiy-e
ployed by the Rain Forest Defendands.| 7. And Defendant Piereethe principal of Defendant
AP Electrical—was a park inspector who also provided services for and was directly employed
by the Rain Forest Defeadts.Id. | 8.

The McCulloughs seek compensatory, punitive, and loss of consortiuagddnom the
Defendant®n the following nine claimg1) negligence and gross negligence against Royal Ca
ibbean; (2) negligent misrepresentation against Royal Caribbean; (3)amegliand gross neqgl|

gence against the Rain Forest Defendantsyi¢dyious liability on theories of apparent agency or

2 While the Defendants grouped as the “Rain Forest Defendants” in th&f8laComplaint contest this designation
and its implicationsthe Court will refer to these Defendants collectively by this design for ease of reference
for purposes of this motion.



agency by estoppel against Royal Caribbean; (5) joint venture againstGoiabean and the
Rain Forest Defendants; (8icarious liability on a theory of actual agency against RoyalbCari
bean; (7) breach of thirgarty beneficiary contract against the Rain Forest Defendants; (8) strict
liability against Dalton, Pierce, and AP Electrical; and (9) negligegamst DaltonPierce, and

AP Electrical.See idf1 65130.

The Defendants filed thastant motion to dismissn October 24, 201&Vithin themotion
EMJO, AP Electrical, Pierce, and Daltfihe “Jurisdiction Defendantsgrgue that this Court na
notexercise persondlrisdiction over them. On November 28th, the McCullouigkd a motion
urging the Court to either defer ruling on personal jurisdiction pending a meritsteteon or
completion of jurisdictional discovery [ECF No. 13Bfter considering thgarties’ arguments on
the issue, the Court granted the McCullougitx¢y days’ leave to take jurisdictional discovery of
the four Jurisdiction Defendants [ECF No. 188dllowing thatdiscovery, the McCulloughs filed
an addendurbrief as to personal jurisdiction [ECF No. 236], and JaeisdictionDefendants
replied to that addendum [ECF No. 243]. Imbedded in that reply, the Jurisdetiendants move
to strike as untimelfour affidavits filed by the McCulloughs with their addendum.

. DISCUSSION

A. Personal Jurisdiction

The Court mustirst decide whether it caappropriatelyexercise personal jurisdiction over
the Jurisdiction Defendant$A plaintiff seeking to establish personal jurisdiction over a-no
resident defendant ‘bears the initial burdéalteging in the complaint sufficient facts to make out
a prima facie case of jurisdiction.ouis Vuitton Malletier, S.A. v. Mossgri36 F.3d 1339, 1350
(11th Cir. 2013) (quotingynited Techs. Corp. v. Mazes56 F.3d 1260, 1274 (11th Cir. 2009)).
Whena defendant challengesersonajurisdictionin a motion to dismiss under Federal Rule of

Civil Procedurel2(b)(2), as thdurisdictionDefendants do here, and subna@tgdence in support



of its position,“the burden traditionally shifts back to the ptdirto produce evidence supporting
jurisdiction.” Id. (citation and internal quotation marks omitte@ihpe plaintiff musthen“substan-
tiatethe jurisdictional allegations in the complaint by affidavits or other ctenperoof, and not
merely reiterate the factual allegations in the complaiolskie Linie Oceaniczne v. Seasafe
Transport A/S795 F.2d 968, 972 (11th Cir. 1986). “Where the plaintiff's complaint and supporting
evidence conflict with the defendant’s affidayiise court must construe alasonable inferences
in favor of the plaintiff’ Diamond Crystal Brands, Inc. v. Food Movers Int’l, If893 F.3d 1249,
1257 (11th Cir. 2010) (citatioomitted), and still must “accept the facts alleged in the complaint
as true, to the extent they are uncontroverted by the defendant’s affidsldtiata v. Hall 916
F.2d 1510, 1514 (11th Cir. 1990).

A federal court sitting in diversity undertakes a 4step inquiry in ruling on a motion to
dismiss for lack of personal jurisdictiofirst, it mustdeterminewvhether the exercise of jurigdi
tion is appropriate under the stédeg-arm statute. Seconi,mustdeterminevhether the exercise
of jurisdiction violates the Due Process Clause of the Fourteenth Amehtintee United States
Constitution United Techs. Corp556 F.3d at 1274ee also Associated Transport Line, Inc. v.
Productos Fitosanitario®roficol EI Carmen, S.A197 F.3d 1070, 10724 (11th Cir. 1999)
(applying the same process in a case under admiralty jurisdiction).

Under Florida’s longarm statute, a defendant can be subject to either specific personal
jurisdiction (jurisdiction insuits arising out of or relating to the defendant’s contacts withd&lori
or general personal jurisdictidjurisdiction over any claims against a defendant, notwithstanding
any connectiowel nonwith Florida if the defendant engages in “substantial aotisolated act-
ity” in Florida). Fla. Stat. 88 48.193(1)(a), (2). The McCulloughs appropriataiyendonly that
this Court should exerciggeneral personal jurisdiction ovethe Jurisdiction Defendantand

given that the reach of the general juresin provisions of the Florida lorgrm statute is co



extensive with thdéimits of theDue Process Clause, the Court need only determine whether its
exercise of jurisdiction over these Defendants “would exceed constitutional boGadsiouche

v. Tamborlee Mgmt., Inc789 F.3d 1201, 1204 (11th Cir. 2015) (quofingser v. Smith594 F.3d

842, 846 (11th Cir. 2010)Y.he Due Process Clause permits personal jurisdiction so long as the
nonresident defendant has certain minimum contacts with the forum such thaharaiatef the

suit does not offend “traditional notions of fair play and substantial justicgl’'Shoe Co. v.
Washington326 U.S. 310, 316 (1945) (quotiMilliken v. Meyer 311 U.S. 457, 463 (1940)).

1 General Personal Jurisdiction over Corporate Defendants

There are two “paradigm bases” for general jurisdiction over a corporationaces @i
incorporation and its principal place of busind3aimler AG v. Baumarb71 U.S. —, —, 134 S.

Ct. 746, 760 (2014(citation and alterationsnaitted). For a corporation to be subject to general
personal jurisdiction in any other foruis affiliations with that forum must be “so ‘continuous
and systematic’ as to render [it] essentially at homigiere Id. at 761 (quotingsoodyear Dunlop
TiresOperations, S.A. v. Browb64 U.S. 915, 919 (2011)fhoseaffiliations will rise tothe ray-
uisitelevel only in “exceptional cases,” whetlee corporation’sctivities are “so substantial and
of such a nature as to render the corporation at home” ifothat. Id. at 761 n. 19. In other words,
if the corporation does not act in the forum in such a wajthleaiorum is regarded assentially
equivalent to its place of incorporation or principal place of business, ggmediction over the
corporation would violate due process.

The Supreme Court has identifieg name only one such “exceptional case” where general
personal jurisdiction in #ird, nonparadigmatic forum was propdterkins v. Benguet Consol
dated Mining Cq.342 U.S. 437 @52).There, the defendamtas a mining company incorporated
under the laws of the Philippines, which ceased its mining operations duridgpteese occap

tion of the Philippines during World War II. The president of the compaayed to Ohio where



he maintained an office and carried on work on behalf of the company. He kept offitedikss
engaged in comparglated correspondence there, drew and distributed salary checks there, use
two bank accounts there to carry a substantial amount of company funds, used anotherdank ther
as transfer agent for company stock, held directors’ meetings there, sup@alisees dealing
with the rehabilitation of the company’s Philippines praipsrthere, and dispatched funds from
there b cover purchases of machinely. at 44748. According to the Supreme Court, Ohio’s
exercise ofjyeneralurisdiction over the companwy that case was permissible because, based on
those contacts, “Ohio was the corporation’s principal, if temporarye pibusiness.Goodyeay
564 U.S. at 928 (quotingeeton v. Hustler Magazine, Inel65 U.S. 770, 7780 n.11 (1984)).
Through this example, the Supreme Chassignaled that only a forum that has, for all practical
purposes, supplanted a corporation’s principal place of business (or state of incorpasidtion)
be an appropriate forum in which the corporation can reasonably be sdijegéneral personal
jurisdiction. See Daimler134 S. Ct. at 756 n.8 (“Given theircumstancesinderlyingPerking,
Ohio could be considered a wartime surrogate for the place of imatgpoor head office.” (citation
and internal quotation marks omitted)). The Court naestidewhether either AP Electrical or
EMJO'’s contacts rise to a similar level.
a. AP Electrical

AP Electrical is a Vermont limited liabilitgompany. Pierce Aff. [ECF No. 124 1 45.
While Daimler speaksexplicitly of corporationsn applying its “essentially at home” standard
many courts havéavored the application dhe standard tomon-corporateentities, as wellSee
Waldman v. Palestine Liberation Oy@35 F.3d 317, 332 (2d Cir. 201@|T]here is no reason to
invent a different test for general personal jurisdiction depending on whether ¢nelalefis an
individual, a corporation, or another entity.8§ge also Livnat v. Palestinian AytB51 F.3d 45, 56

(D.C. Cir. 2017) This Court agreeswhich raises the questioof whether AP Electricatan be



“fairly regarded as at homefi Florida.Daimler, 134 S. Ct. at 761 (quotingoodyeay 564 U.S.
at 924).

The answer is a resounding no. The McCulloughs have proffered no evidence whatsoever
to support a claim that AP Electridalsubject to general ponal jurisdiction in Floridan fact,
outside of identifying AP Electrical as one of the parties that filed the motion to disnussn-
cluding that general jurisdictiosshouldbe exerciseaver it the McCulloughs mention AP He
trical only three timegin their twentypage jurisdictional brief: once &tate that Pierce submitted
invoice statements on behalf of AP Electrical to “Rain Forest Adventures”aatdaass in Miami;
once to acknowledge that AP Electrical has claimed Vermont citizersstdpnce to request that
if AP Electrical's motion is granted, it be severed from the action and ihescdgainst it be tran
ferred to another district court where it would be subject to general juosdisgePls.” Addendum
at 2, 7, 20 & n.2Faced withthis paucity of evidencehe Court'sdiscussiomeed proceed no further
Theexercise of general jurisdiction ov&P Electricalby this Court would offend due process and
is therefore inappropriate.

b. EMJO

Before the Court can underta&gersonal jurisdiction analysis as to EMJO, it must address
a threshold issue. In tleverarching analyticdlamework outlined above, the burden to provide
evidence to support a claim of personal jurisdiction am¢shift back to the plaintifin thefirst
instancewhen the defendant’s affidavithallenging the plaintiff's jurisdictional allegationsdh-
tain only conclusory assertions that the defendant is not subject to jurisditioans’Vuitton
736 F.3d at 1350 (citation and internal quotatizerks omitted). It is here that the Court’s dsscu
sion must begin, as the McCulloughs argue that the Defendants did not submit nompeéence
challenging jurisdiction. Specificallyheycontest the affidavit of Herschel Alonso Willson, EMJO’s

clerk of secretarial affairs, submitted with the Defendants’ motion to dismiss, as well asn#¥ills



amended affidavit submitted with their repBee generallyVillson Aff. [ECF No. 1251]; Willson
Am. Aff. [ECF No. 1431]. The McCulloughs argue that Willson'didavits were insufficient to
meet the Defendants’ initial burden because the facts contained thereinawéased on his pe
sonal knowledge, but rathererebased on information conveyed to him by EMJO’s director,
Ramses Owens.

Affidavits submitted irsupport of or in opposition to a motion to dismiss for lack of personal
jurisdiction must “set forth specific factual declarations within the affiant'sqmad knowledge.”
Posner v. Essex Ins. €d.78 F.3d 1209, 1215 (11th Cir. 1999) (per curiam)dsner, the plan-
tiffs (a Florida resident and the Floridased corporation in which he was a majority shareholder)
brought suit againgEssexinsurance Company Bermuda insurance corporatiamdSalemCor-
poration the Pennsylvania corporation that owrédo of Essexin Florida federal court. Salem
filed a motion to dismiss for lack of personal jurisdictisapported by an affidavit by o its
officers Id. at 1214 Despite the fact that the plaintiffs failed to rethe officer’saffidavit, the
Eleventh Circuittook it upon itself to detail the affidavitmanyshortomings:

The affidavit primarily explains Salem’s corporate structure and statosnarily

asserts that Salem never has done business in or directed contactsidapdemits

certain peripheral connections with the state and denies in a conclusoanyay

other actions that would bring Salem within the ambit of the Florida-éonyg

statute. For example, paragrdple covers threguarters of a page and contends,

by reciting tle longarm statute essentially verbatim, that the jurisdictional statute

does not apply to Salem. Such statements, although presented in the factoaif f

declarations, are in substance legal conclusions that do not trigger a dutyrfor Plai
tiffs to respond with evidence of their own supporting jurisdiction.

Id. at 1215.The courtfound the affidavit to bedf little significanceto the jurisdictional question”
and disregarded much of the affidavit’s contents in adjudicating the afzpeal.

Willson’s affidavits suffer fromsomeof the same infirmities as the affidavit Rosner

® It is worth noting that the McCulloughs challenge affidavits thastedbefore the Court granted jurisdictional

discovery Now, theyessentially argue that the jurisdictional discovery they requedieth in their opposition
to the Joint Motion and in a separate, affirmative metishould never have been grantedha first place (at
least as to EMJO).

10



The affidavits summarily assert that EMJO has never done business in Floridaosisignif-
cantly, he overwhelming majoritgf the affidavits’ declarationarelittle more than a seriatim
listing of conclusory denials of actions traguably maysubject EMJO taeneralpersonal jus-
diction in Florida.Thus, this Court must similarly disregattte contents of both affidavitis
determiningwhetherjurisdictionis proger.* That saidonedeclaréion—that the Courtmay appo-
priately consider—appearing in both affidavits stands out:

EMJO Investments, Ltd. is a British Virgin Islands company, with its primcipa

place of business located in Morgan & Morgan Building, PEséate, Road Town,

Tortola, British Virgin Isands.
Willson Aff. T 3; Willson Am. Aff. §4. This factual declaratiorregarding the location of EMJO’s
principal place of businesis, one thats plausibly within thegpersonal knowledge &MJO’s clerk
of secretarial affairs, who was initially designated as EMJO’s corpaptesentativeAnd, more
importantly,it directly contradictshe McCulloughs’ jurisdictional allegatioms this point:

At all material times, Defendants Rain Forest Adventures (HgdJiLtd., Elite

Shore Excursions Foundation, Rain Forest Sky Rides, Ltd., Rain Forest Tram,

Ltd., EMJO Investments Limited. .and XYZ Corporation were foreign cor@er

tions, maintaining their principal places of business in St. Lucia aMiami,

Florida . . ..

Second Am. Compl. § #The Court finds that thideclarationin Willsons’ affidavitsis alone

* The parties dispute the consideration of Willson’s affidavits fér the wrong reason. The McCulloughs contend

that Willson was not the correct person to proffer the affidavits becausekeslipersonal knowledgf their
contents. The Defendants respond by arguing that Willson was desiggs EMJO’s corporate representative at
the time the affidavits were proffered (he was later swappeddhtsi role for Owens during jurisdictionalsdi
covery), and “[ilt isnot necessary” that a person designated as a corporate representative “have dwaat, pers
knowledge of each and every fact discussed in her affidavit or depositianihgton v. RoundPoint Mortg.
Servicing Corp.No. 150322, 2017 WL 1331072, at *3 (M.D. Fla. Apr. 11, 2017) (quoiigMarine Fla.,LLC
v. Evanston Ins. CoNo. 080538, 2010 WL 1930977, at *2 (M.D. Fla. May 13, 2010)). But uRganer whether
Willson or Owens submitted these affidavits is irrelevant; what mattersather the afflavits contain “conal-
sory assertions of ultimate fact that are insufficient to shift to that#athe burden of producing evidencepsu
porting jurisdiction.” 178 F.3d at 121Because most of theffidavits’ assertionare conclusory assertions oftil
mate fact, the Courtghtly disregards them.

Upon scrutinizing this particular jurisdictional allegation, the Court capjgtopriatelyhave found that this &l
gation was a “vague and conclusory allegation[]” that is “insieffit to establish prima facie case of jurisdictidn
Snow v. DirecTV, In¢450 F.3d 1314, 1318 (11th Cir. 2006). The allegatipnincluding “and/or”) ignores the
fact that a corporation can have only gnincipal place of businessee Hertz Corp. v. Frien&d59 U.S. 7793
(2010), andt lumps EMJO in with four other companies and a corporate JohimDaguelyassertinghat each

11



sufficientto swing the burden back to the McCulloughs to prove jurisdiction.
% %

Havingdisposed othe issusof the affidavits and the shifting burden, the Cawnv turns
to theparties’ jurisdictional arguments. EMJO is a British Virtgtands companwith a principal
place of business in the British Virgin Islan®fgillson Aff. § 3; Willson Am. Aff. § 4.ts sole
director, Owens,is domiciled inPanamaEMJO Answers to Jurisdictional Interrogs. [ECF No.
2431] 1 15. Its sole shareholder, Revack Holdings Foundas@Panama Private Interest Fou
dationwith a single beneficiar~von der Goltzs mother, Eka von der Goltz—who is a citizen of
Guatemda. Id. § 16; Eika von der Goltz Aff. [ECF No. 243] (filed under seal)EMJO has no
office or other phsical presence in Florida, itloes notonduct or solicit business in Florida, and
it does not opste or controlny entity or indvidual in Florida.EMJO Answers to Juriscional
Interrogs. 1 8; Owens Dep. [ECF No. 243-14] at 24:5-14.

In spite of these uncontroverted facts, the McCulloughs, relying almest sa Stubbs v.
Wyndham Nassau Resort & Crystal Palace Cas#dd F.3d 1357 (11th Cir. 2006), akkier ex
rel. Meier v. Sun International Hotels, Lt@88 F.3d 1264 (11th Cir. 2002), argue thatendant
von der Goltz’s consent to jurisdiction in Florida can be imputed to EMJO becauseechgency
relationship between them. von der Goltz serves as a financial advisor to EMJGsanddea
investment recommendations and advice to EMJO as a favor to his mother, the sotgabgnef
of EMJO'’s sole shareholder. von der Goltz Aff. [ECF No.-Z431 2, 7yvon der Goltz Answers
to Jurisdictional Interrogs. [ECF No. 2839 1. The McCulloughs proffer the following additional
jurisdictional facts:

(1) EMJO owns 26.7% of RF Holdings (a British Virgin Islands company that has not

of those companies’ principal place of business is either in Floridatfwuld confer personal jurisdiction) or
in St. Lucia (which wouldhot). Given that jurisdictional discovery has already taken place Meowibe Court will
presume that the facts borne outhatdiscovery have cured the existenceanfirguably deficient jurisdictional
allegation.

12



challenged personal jurisdioh). Pls.” Addendum Ex. 8 [ECF No. 236-8];

(2) Boston Capital Venturg® nonparty company of which von der Goltz is a ppal}
owns an additional.9% ofRF Holdings.d.;

(3) von der Goltzgave suggestions for potential EMJO investments tdihancial
advisor Richard Gaffey (a nonparty), who has a residence in Florida and who exéocatenents
and transactions on EMJO'’s behalf as its vice president and listed a Bédassachusetts, dess
as his contact addre$3affey would communicate thoserestmensuggestions to Mossack hsmza
(also referredo throughouthe recordas Mossfon Asset Management and Mossacis&a &

Co. (BVI) Ltd.), a foreign company thatas the manager of EMJ@htil 2011.SeePls.” Addendum
Ex. 10[ECF No. 23610] at 14042, 15657, 23136; Pls.” Addendum Ex. 1fECF No. 23613];
von der Goltz Dep. Il [ECF No. 228 at16; and

(4) von der Goltz is alleged tmave been a “micromanager” of the Rain Forest enterprise
SeePls.” Addendum at 15.

In sum, the McCulloughs contend, basedstmbbsandMeier, thatEMJO, anon+esident
company, should be subjected to general personal jurisdiction in Frtdaiseron der Goltz
who has consented to this Courjtsisdiction,exercises “authoritative control over the entire Rain
Forest business.” Pls.” Addendum at 4. This control “imputes his contacts to the Ratrstwres
sidiaries, including EMJO®Id. In fact, the McCulloughs posit that the consent to jurisdiction by
any or all of RF Holdings, Rain Forest Sky Rides, Elite Shore, ENT, Canopy, or von der Goltz
should bind EMJO, based on the complex ownership structure between the entities ahehisdivi
Id. at 11.

Thisis, as Chief Judge Moot®as described, “a tendentious gloss on precedent” that is

® The Court is unable to discehow EMJO can be considered a “Rain Forest subsidiady]the PlaintiffsPls.
Addendum at 4whenthe evidence shows that EM#@ns RF Holdings, a Rain Forest company.

13



“more than a decade old, easily distinguishable, and do[es] not comport with thel cadrioep-
tion of general jurisdiction that now exists p@simler.” Thompson v. Carnival Corpl74 F.
Supp. 3d 1327, 133&.D. Fla. 2016). At the outs&tubbsandMeier are factually dissimilar from
the casesub judice “In those caseghe Eleventh Circuit held that a Florida subsidiary acting
merely as an agent of a nogsident parent company can subjectrtberesident parent company
to the Court’s jurisdiction based on the subsidiary’s contacts with Flotidaitius v. NCL Am.,
LLC, No. 1221183, 2013 WL 646185, at *5 (S.D. Fla. Feb. 14, 2088)contrastthe Plaintiffs
seek via a very tangled web, tailgiect a nofresident subsidiary (EMJO) of a nossident parent
(Revack Holdings) to general jurisdiction in Florida based ondheesident subsidialy (EMJO’s)
ownership of a substantial portion of another-nesident company (RF Holdings) thappens
to have consented to jurisdiction hemred based on the fact that ticatmpany(RF Holdings)is
“controlled” by an individual (von der Goltz) who also has consented to jurisdiction here.
Notwithstandinghe factual distinction, the McCulloughs fa broader problemDaimler
rejected the Ninth Circuit's agency theory of jurisdiction, finding th&ppears to subject foreign
corporations to general jurisdiction whenever they have-atate subsidiary or affiliate, anteu
come that would sweep beyond even ‘B@awling view of general jurisdiction’ . . . rejected in
Goodyear’ 134 S. Ct. at 760 (quotingoodyeay 564 U.S. at 9295inceDaimler, several courts
in this Districthavestrongly suggestetthatthatrejectionhas abrogated the agency theatyanced
by Meier and its progeny See Thompsori74 F. Supp. 3d at 133§ R]eliance or{Stubbsand
Meier] to establish general jurisdiction on an agency theory is dubious given the dgdrsio
Daimler andGoodyear’); Schulman v. Global Citizens Travel, LL8o0.13-23766 2015 WL

11018438, at *4 (S.D. Fla. Jan. 20, 2015) (“The approach to agency the Eleventhappbed

" To the extent the McCulloughs believe that the Supreme Coixaiimler “merely disagree[d] with the Ninth
Circuif['s] theory on agency,Pls. Addendum at 10, that belief isfitlunded See Williams v. Yamaha Motor Co.
851 F.3d 1015, 1021 (9th Cir. 2017pg@imlerinvalidated our previous ‘agency’ test . . . (émphasis atkd).
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in a jurisdictioral analysis inMeier and Stubbss now in doubt in light ofDaimler, in which the
Supreme Court expressed skepticism of any agency test that did not requireregshathe
agentin the forum state was ‘so dominated by the [parent] as to be its alter ggotihgDaimler,
134 S. Ct. at 759)kee alsAronson v. Cabrity Cruises, In¢.30 F. Supp. 3d 1379, 1391 (S.D.
Fla. 2014).

Despite this clearly expressed dowolbthe continued vitality oStubbsandMeier, the
McCulloughsrelyingon a single unpublished district court decisiarguethat Daimler has not
alteredthe status ofhose casegjeneraljurisdictionby-agency theoryin thatonecase Barriere
v. Cap JulucaNo. 12-23510, 2014 WL 652831, at *9 (S.D. Fla. Feb. 19, 2ahé)ourt, ineled-
ing to applyMeier and Stubbs concludedhatDaimler could not have disturbed those prioridec
sionsbecause “[d]oing so would effectively deprive American citiZems litigating in the United
States for virtually all injuries that occur at foreign resorts maintaigddrbign defendants even
where . . . the corporations themselves maintaiAraerican sales office in Florida and heavily
market in the jurisdiction®’But there can be no question ttzdimleris the law of the land when
it comes to general personal jurisdictidieither the perceived unfairness of nor the practicat diff
culties arising froma particularSupreme Courdecisionprovides a party (or a court) with grounds
to disregard or circumvetihat decision’s holdingThus, his Courtdisagrees witlihe ruling in

Barriere, asit is inconsistent witlDaimler.®

8  This conclusion tracks Justice Sotomayor’s concurring opini@aimler, in which she, citindveier, lamented

that under the majority’s decision, “a parent whose child isn@aidue to the negligence of a foreign hotel owned
by a multinationatonglomerate will be unable to hold the hotel to account in a single Us8. eaen if the hotel
company has a massive presence in multiple Stddadniler, 134 S. Ct. at 773 (Sotomayor, J., concurring in the
judgment).

Even if whatevetheoreticallyremaired of ary agency theorin this Circuitdid apply here, thicCulloughsfail to
satisfy it The Ninth Cicuit, for example, has adjusted its analysis {idsinler to requirethata plaitiff show that
a nonresident entity “is noteally separate from its domestic affiliate™:

[A] parentsubsidiary relationship does not on its own establish two entities as églbs,” and thus does
not indicate that general jurisdiction over one gives rise to generadigtion over the other. Rather, . . .
[tlo satisfy this [alter ego] testa“plaintiff must make out a prima facie case (1) that there is such unity of
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Without the agency theorthe McCulloughs have providet evidenceor authorityto
supporta finding that EMJG—a British Virgin Islandscompany with no Florida presence, contacts,
or business, save a tangentmhalgamatedelationship with anumber ofco-defendarg that have
not challengedurisdiction—is “essentially at home” in Florid&ccordingly, the Court concludes
that it cannot exercise general personal jurisdiaticgr EMJO°

2. Personal Jurisdiction over Individual Defendants

“For an individual, the paradigm forum for the exercise of general jurisdictithe ind
vidual's domicile. . . ” Daimler, 134 S. Ct. at 76@Beyond that, th&upreme Court hgzovided
two otherinstances in which the exercise of general jurisdiction over an indivglpedper where
the individualconsents to therum'’s jurisdiction andwhere the individual is presewithin the
forum when served with process Mcintyre Mach.Ltd. v. Nicastro564 U.S. 873880 (2011)
(plurality opinion);see also idat 881 (“By contrast, those who live or operate primarily outside
a State have a due process right not to be subjected to judgment in its courts asl angdteerg
Federal ourtsthroughout the Unite@tateshave heldrespectingl. Mcintyre Machinerythatgen-
eral jurisdiction over any individual comports with due procedyg in these three scenaridee,
e.g, Williams v. Romarm, SA56 F.3d 777, 783 (D.C. Cir. 2014ebron v. Encarnacian— F.

Supp. 3d—, —, 2017 WL 2352856, at *4 (E.D.N.Y. May 31, 201@Bxeystone Hous. Found., Inc.

interest and ownership that the separate personalities of the two eititiegyar exist and (2) that failure
to disregard their separate identities would result in fraud wstiog.”

Williams 851 F.3dat 1021 (citations omitted) (quotirganza v. Nike, Inc793 F.3d 1059, 1070, 1073 (9th Cir.
2015)).There is no evidence in the record to suppdhteory that EMJO and von der Goltz speunited that EMJO
practically ceases to exif®ut simply, the McCulloughs have not established hatder Goltz'so dominates”
EMJO"“as to be its alter egadr thatEMJO “so dominates” any Florida company “as tatbalter ego."Daimler,
134 S. Ct. at 75%emphasis aded) von der Goltz's investment recommendations and other involvemém in
management of anRain Forest entities do not suffideor that matter, neither does a wholly unsupported blanket
statement that “if a sufficient agency relationship exists between anyFofldRlings, Rain Forest Sky Rides,
RF Tram, Elite Shore, ENT, Canopy, or von der Goltz and EMJO, “ti¥CEhas sufficient minimal contacts
to Florida pursuant to Florida’s Long Arm Statutéeier, Stubbs andBarriere.” Pls.” Addendum at 11The
McCulloughs neither define naliscusswhat constitutesheir version of dsufficient agency relationship,” nor
howtheir definition of such aermcomports withthe strictures obaimler.

19 The Court need not addreEMJO's argument that sengaipon itwasnot properly effected.
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v. Fantasy Holdings, LLONo. 160300, 2017 WL 2123620, at *2 (S.D. Cal. May 16, 20Brpwn

v. Twentieth Century Fox Home EntpiNlo. 140147, 2015 WL 5021125, &6 (E.D. Ky. Aug.
27, 2015)Farber v. Tennant Truck Lines, In&4 F. Supp. 3d 421, 434 (E.D. Pa. 2Q019yalty
Conversion Sys. Corp. v. Am. Airlines, Ire6 F. Supp. 3d 813, 819 (E.D. Tex. 20H)trexx
Int’l, LLC v. TruelsenNo. 120058, 2013 WL 587582, at *8 (N.D. Ohio Feb. 13, 20¥@pdmen
of the World Life Ins. Soc’y v. U.S. Bank Nat'| As&n. 090407, 2011 WL 5075615, at *2 (D.
Neb. Oct. 25, 2011But seeReich v. LopeB58F.3d 55, 63 (2d Cir. 2017) (suggesgtthatDaim-
ler's discussiorraising the possibility that in an “exceptional case” a corporation mayuoel o
be“essentiallyat home” in a state other than its state of incorporation or principal place éssisi
may theoretically be applied to indivials)

Neither Piercenor Dalton is domiciled in Florida, neither was served in Florida, and neither
has consented to jurisdiction in Floriderce is a domiciliary of VermortkeePierce Answers to
Jurisdictional Interrogs. [ECF No. 243)] 1 Dalton isa domiciliary of Colorado whpresently
resides on a boat in the Caribbézsa as he works as an independent contractor for varigus fo
eign Rain Forest Adventuserand parkshroughout the CaribbeaBeeDalton Aff. [ECF No. 243
8] at 2;Dalton Answers to Jurisdictional Interro8CF No. 2439] 1 3 Were the Court toely on
J. McIntyre Machinenralone,this factual showingvould closethe question.

And evenif the Court were t@ssumethat theDaimler “essentially at home” standard
amliesto individuals,neitherDefendant’s contacts ris¢othe requisitdevel. Regarding Pierce,
the McCulloughs allege that he communicated with Rain Forest’'s Miami @ffidesubmitted
invoices to “Rain Forest Adventures” at Rain Forest’s Miami addRiss Addendumat 17.
RegardingDalton, the McCulloughs allege tha¢ was an employee of Rain Forasiceived pay
stubs from Rain Forest’'s Miami office, received a cell phone from RaiesEsrMiami office

with a 305 area code, proffered himself as Rain Forest’s chief engineamapaper articles, used
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Rain Forest letterhead for sending personal and professional mail, aaddied his personal and
professional mail to Rain Forest’'s Miami offickee idat 1617.

None of these attenuated contacts make Floridagbevalent tceither Dalton or Pierce’s
domicile—the sole paradigmatplaceof generajurisdiction for an individual“A person’s don
cile is the place of ‘his true, fixed, and permanent home and principalissiment, and to which
he has the intention of returning whenever he is absent thereffdicCbrmick v. Aderhojt293
F.3d 1254, 1258 (11th Cir. 2002) (quotiNgs v. Perry 489 F.2d 1396, 1399 (5th Cir. 1974)).
Pierce has virtually no connection with Floridend Dalton? Most of his purportedonnections
arisefrom thefact that his employenas an officdocatedin Florida, despite the fact thiaé works
and livesnomadcally throughouthe Caribbean. That Daltdrasa certain nmberof contactsin
Floridaby virtue of his employmens immaterial.By the McCulloughs’ staslard any of thehun-
dredsof thousand®f individuals who live in New Jersey or Conneat andwork in New York
City, for examplewould be subject to general personal jurisdiction in llegr homestate and
in New York simply because othelocation of theiremployer. Thougha defendant’s'principal
place ofbusiness” may suffice for general jurisdiction over a corporation, it dodemeant ind-
vidual.

The Court will also not extend jurisdiction over Dalton based ondasf a Florida address
for mail forwarding purpose®alton testified in deposition thae occasionally “pass[es] through
Miami going from island to island” angses the Rain Forest Miami offies a ma#forwarding
address “as a matter of conveniendgalton Dep. [ECF No. 236-18] at 74:18-79:9. This use of a
mail-forwarding facility for purposes of conveniengél notoperate taconfer general jurisdiction
over Dalton in FloridaSeeéWolf v. Celebrity Cruises, Inc— F. App’x —, —, 2017 WL 1149092,
at *3 (11th Cir. Mar. 28, 2017) (per curianfipnfling no general jurisdiction based on a defendant’s

use of theaddress of &loridamail-forwarding facility “because of the unreliabl®i system in
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Costa Ri@).

Based on the above, the Court concludes that it caxeotise general personal jurisdi
tion over Pierce oDalton.

3. Federal Rule of Civil Procedure 4(k)(2)

The Court rejects the McCulloughsternativeargumenthat the Courtan exercise jusk
diction over any of the Jurisdiction Defendants pursuant to Federal RuleibP@cedure
4(k)(2)—the socalled “national longarm statute.” Where a defendant “is not subject to the-juri
diction of the courts of general jurisdictionafy one state, Rule 4(k)(2) permits a court to @ggr
gatea foreign defendant’s nationwide contacts to allow for service of procegsigd that two
conditions are met: (1) plaintiff's claims must ‘arise under federal law’; anth@gxercise of
jurisdiction must be ‘consistent with the Constitution and laws of the United St&lessol. Dev.
Corp. v. Sherritt, In¢.216 F.3d 1286, 1291 (11th Cir. 2000) (quoting Fed. R. Civ. P. 4(k)(2)).

Any attempt to applyhis rule against AP Electrical, Pierce, and Dalton doesunvive
past thepreamblegach of these Defendants is subject to general jurisdiictiarstate (Vermont
for AP Electrical and Pierce, Colorado for Dalton). Regar&@htjO, {i]n the wake of . . Daim-
ler, it appears unlikely that general jurisdiction over a foreign defendad ever be available
under 4(k)(2)." Thompsonl1l74 F. Supp. 3d at 13389. Assumingarguendathat the McCulloughs’
claims against EMJO arise under federal maritime law (which the Court hasdgstidig, and
looking, as the Court must, at the United Stakes whole as the applicable forum for timein-
imum contacts analysisee Oldfield v. Pueblo de Bahia Lora, $5%8 F.3d 1210, 1220 (11@ir.
2009), theCourt finds that exercise of jurisdiction over EMJO would still offend doegss Al-
legations of a few additional individuals making a few additional EivEl&ted transactions
scatterecstates other than Florida does trahsformthis case into onef the “exceptional” cases in

which a foreign compangould be consideregssentially at home” in the United StatBsimler,

19



134 S. Ct. at 761 n.19.
4, Possibility of Severanceand Transfer Under 28 U.S.C. § 1631

In the event the Court concluded it could not exercise jurisdiction over theidtioisd
Defendants the McCulloughs requéisat the Court—nstead of dismissing the claims against
Dalton, Pierce, and AP Electrieakever the claims againstese Defendantnd transfer the ge
ered actions “to the District Courts whé¢tieey] are subject to general personal jurisdictidPls.’
Addendum at 20 n.2Vhile it is true that,fia district court lacks jurisdiction over an action, “the
court shall, if it is in thenterest of justice, transfer such action . . . to any other such caountah
the action . . . could have beembght at the time it was fileti28 U.S.C. § 1631 here currently
exists a circuit split regarding whether a court may transfer less thfiraetion undethis statute
Compare Hill v. U.S. Air Forger95 F.2d 1067, 10701 (D.C. Cir. 1986)“[W]hen a federal court
finds thatit lacks jurisdiction but that another federal court has authority tothearase, ‘the first
federal court mustransferthe case to the proper court.” (emphasis added) (quot@tg. for
Nuclear Responsibility, Inc. v. U.S. Nuclear Regulatory Comi#8a F.2d 935, 943 (D.C. Cir.
1986) (Ginsburg, J., dissenting)With D’Jamoosex rel. Estate of Weingeraoff Pilatus Aircraft
Ltd., 566 F.3d 94, 110 (3d Cir. 2009) (“[W]e have interpreted section 1631 to permit the transfer
of all or only part of an action),”United States v. County of Codk’0 F.3d 1084, 1088 (Fed. Cir.
1999) éame)andFDIC v. McGlamery74 F.3d 218 (10th Cir. 1996) (samk).the absence &
ruling by the Eleventh Circuit on this isstieis Courtjoins the weight of authority in decidirigat
individual claimsagainst individual defendantsaytheoreticallybetransferred t@ new venue
under Section 1631.

Transfer oftheseclaimsis notasstraightforward a process the McCulloughs make it
seem however “When transferring a portion of a pending action to another jurisdiction, district

courts first must sever the action under Rule 21 before effectuating thertfaGbfgsler Credit
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Corp. v. Country Chrysler, Inc928 F.2d 1509, 1519 (10th Cir. 199Cputs have‘considerable
discretion”to sever a claim from an action pursuant to RuleEatate of Amergi ex rel. Amergi
v. Palestinian Auth.611 F.3d 1350, 1367 (11th Cir. 201BJior tosevering,‘the District Court
should weigh the factors favoring transfer against the potential ieeffic of requiring the similar
and overlapping issues to be litigated in two separate forubidadmoos 566 F.3d at11™*
Furthermore,

the court must weigh carefully whether the inconvenience of splitting thetsui

weighs the advantages to be gained from the partial transfer. It shouldemwif se

the defendant over whom jurisdiction is retained is so involved in the controversy

to be transferred that partial transfer would require the same issues tgdbedit
in two places.

Liaw Su Teng v. Skaarup Shipping Coifal3 F.2d 1140, 1148 (5th Cir. 198dyerruled on other
grounds by TrivellonLorenzi v. Pan Am. World Airways, Ir{tn re Air Crash Disaster Near New
Orleans, La. on July 9, 1982821 F.2d 1147 (5th Cir. 198%)acatedsub nom. Pan Am. World
Airways, Inc. v. Lopezi90 U.S. 1032 (19893ee also Sunbelt Corp. v. Noble, Denton & Assocs.,
Inc., 5 F.3d 28, 33-34 (3d Cir. 1993).

If this Court were to sever and transfer the strict liability and negligelac®s against
Pierceand AP Electrical to Vermont and the strict ligtigiend negligence claims against Dalton
to Coloradothe other eight claimagainstRoyal Caribbean anithe Rain Forest Defendants would
remain hereBut because all of the McCulloughs’ claims against all ofeéendants arise from
the single zigine incident, transferring the claims against Dalton, Pierce, and ARi&tevhile

simultaneously retaining the claims against Royal Caribbean and the Resh Befendants would

' The statement “the factors favoring transfer” is a reference to the factorderedsin a venue transfer analysis
under 28 U.S.C. § 1404(&5ee White v. ABCO Eng@orp. 199 F.3d 140, 1445 (3d Cir. 1999) cited in
D’'Jamoos 566 F.3d at 111 hese factors includ€l) the convenience of the witnesses; (2) the location of the rel
vant documents and the relative ease of access to sources of proof; (3) #réecmof the parties; (4) the locus
of operative facts; (5) the availability of process to compel the attendanceitinghwitnesses; (6) the relative
means of the parties; (7) a forusnfamiliarity with the governing law; (8) the weight accorded a pléisthoice
of forum; and (9) trial efficiency and the interests of justice, basedeotothlity of the circumstancelanuel v.
Convergys Corp430 F.3d 1132, 1135 n.1 (11th Cir. 2005).
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result in the samfacts andssues being litigated itlnree different judicial districts. “Such dujgh
itous litigation is not in the interest of justic&&nnedy v. PhillipsNo.11-1231, 2012 WL 261612,
at *4 (W.D. Wash. Jan. 23022).Upon consideratigrthe Court finds thathe rdevant factors
weigh againsseveance andransfer Dismissal of thee Defendants the mly appropriate course

of action.

The motion to dismiss all claims agai$¥JO, AP ElectricalPierce and Daltorfor lack
of personal jurisdiction is grantédl.

B. Sufficiency of Claims

To survive a motion to dismiss brought pursuant to Federal Rule of Gieigdure 12(b)(6),
a claim “must contain sufficient factual matter, accepted as true, to ‘state a claineftthat is
plausible on its face,” meaning that it must contain “factual content that allowsuhet@ draw
the reasonable inference that the defendant ik Ifab the misconduct alleged&shcroft v. Igbal

556 U.S. 662, 678 (2009) (quotiBgll Atl. Corp. v. Twombly550 U.S. 544, 570 (2007)). While

a court must accept webleaded factual allegations as true, “conclusory allegations . . . are not

entitled b an assumption of truthlegal conclusions must be supported by factual allegations.”

Randall v. Scoft610 F.3d 701, 7020 (11th Cir. 2010). “[T]he pleadings are construed broadly,”
Levine v. World Fin. Network Nat'| Ban#37 F.3d 1118, 1120 (11th Cir. 2006), and the alleg

tions in the complaint are viewed in the light most favorable to the plaBisthop v. Ross Earle

& Bonan, P.A. 817 F.3d 1268, 1270 (11th Cir. 2016). The question is not whether the claimant

“will ultimately prevail . . . but whetlr his complaint [is] sufficient to cross the federal court’s

threshold.”Skinner v. Switzeb62 U.S. 521, 530 (2011).

12" Because the Court ruled on the motion to dismiss for lack ebpat jurisdiction without needing to consult or rely
on the McCulloughs’ allegedly untimely jurisdictional affidavits, Brefendants’ motion to strike these affidavits is
denied as moot.
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The Courthas reviewed thBefendantsother arguments aritie allegtions in the Seond
Amended Complairéndfinds that the McCulloughs have plausiblieged their claims sficient
to withstand a motion to dniss.The Court willresolve any otstanding issues at the summary
judgmentstage, after the Court has made thrdhination as to whichurisdiction’s substantive
law will apply tothe vaiousclaims in this case
[11.  CONCLUSION

Based on the foregoing, it BRDERED AND ADJUDGED that he Defendants'Joint
Motion to Dismiss Second Amended Complaint [ECF No. 128RANTED IN PART. All
claims against Defendani&viJO Investments Ltd.; AP Electrical Service, LLC; John Dalton; and
Andrew Piercan the Second Amended Complaint [ECF M@} areDISMISSED WITHOUT
PREJUDICE.

The motion is otherwisBENIED. TheremainingDefendants shahNSWER the Seond
Amended Complaint bjuugust 4, 2017.

IT ISFURTHER ORDERED thatDefendants EMJO, AP Electrici#ierce, and Dalton’s
Motion to Strike Supporting Affidavits [ECF No. 243]&ENIED ASMOOT.

DONE AND ORDERED in Chambers at Miami, Florida, thzd st day of July, 2017.

DM

DARRIN P. GAYLES
UNITED STATES DI CTJUDGE
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