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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No. 16-20963-CIV-GAYLES
ROBERT JOSEPH SARHAN, M.D.

Plaintiff,
V.

THE BOARD OF TRUSTEES OF
MIAMI -DADE COLLEGE

Defendant
/

ORDER
THIS CAUSE comes baire the Court upoefendant’s Motiorto Dismiss Plaintiff's
“Third” Amended Complaint and Motion to Strike [ECF No. 64]. The Court has reviewed the
Motion, the record, and the dmable law For the reasons set forth beldefendant’sViotion is
GRANTED in part.

BACKGROUND

Plaintiff Robert Joseph Sarhan (“Plaintiff”) is a physician who workednaadjunct
professor at MiambDadeCollege Plaintiff contends that The Board ofuBtees of MiamDade
College (“Defendant”) discriminated against him on the basis of race and hatigiawhen it
denied him a fultime teaching position in Defendant’s Physician Assistant Program. Plaintiff also
contends that Defendant retaliated against him after he filed a charge with the EEOC.

Initial Complaint

On March 16, 2016, Plaintiff, appearing pro se, file€@amplaint againsMiami-Dade

College.[ECF No. 1]. Defendant moved to dismiss, arguing Biaintiff: (1) named the wrong

party & The Board of Trustees of MiatDiade College was the propgefendant; (2failed to
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properly serve Defendant; (f3iled to state a claim; and (4) improperly requested punitive danage
[ECF No. 10].
Amended Complaint (Second Attempt)

On May 31, 2016before the Court ruledn Defendant’s fully briefed motion to dismiss
Plaintiff filed an Amended Complaint, now namibgfendant athe proper party. [ECF No. 14].
Defendant moved to dismiss, again arguing improper service and failure to statm.aOn
October 21, 2016, the Court granted Defendantttion finding that Plaintiffs Amended
Comgaint was a shot gun pleading because each count improperly adopted the allegations of all
preceding counts. [ECF No. 33[he Court directed Plaintiff tolé a Second Amended Complaint
on or before November 4, 20hdinstructed Plaintifthat failure tado sowould result in dismissal
of the action. Plaintiff failed to timely file a Second Amended Complaint and, on Nba@vem
2016, the Court dismissed this action without prejudice.

Second Amended Complaffitird Attempt)

On November 15, 2016, Plaintiff moved to reopen the action, arguing that he did not receive
the Order dismissing his Amend@bmplaint’ [ECF No. 39]. The Court permitted Plaintifbt
amend his claimand, on December 21, 2016, Plaintiff filed his Second Amended Complaint. [ECF
No. 46]. On January 4, 2017, Defendant moved to dismiss the Second Amended Complaint, again
arguingimproperservice and failure to state a claim. [ECF Nd. 4Rather than respond to the
Motion to Dismiss, Plaintiff filed a Third Amended Complaint withcequesting leave d@@ourt.

[ECF No. 49]. Plaintiff then filed a belated request for leave to file hisBmended Complaint.

[ECF No. 52].

1 The Court’s records indicate that the Clerk mailed the Order [ECF Naéo B34intiff at 22795 SW 212
Avenue, Miami, Florida 33178 the same address currently listed for Plaintiff. Plaintiff has since prothéed
Court with an email addre$sr notifications.
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Third Amended Complaint (Fourth Attenfpt)

On September 22, 2017, the Court granted Plaintiff's request to file a Thirdd&che
Complaint and designatddCF No. 49 to be the operative complaint. On October 11, 2017,
Defendant filed the instaotion to Dismiss ECF Na 64] 2

ANALYSIS

l. PRO SE PLAINTIFFS

Plaintiff has chosen to proceed in this matter without codnbtelwever, appearing pro se
does not excuse a Plaintiff from following the Federal Rules of Civil Proeegueading
requirements, or the rules of this @ou“[A]lthough we are to give liberal construction to the
pleadings of pro se litigants, we nevertheless have required them to conform tlupabedes.”
Alban v. Advan, Inc490 F.3d 826, 82@L.1th Cir. 2007)(internal citation and quotation omitjed
McNeil v. United State508 U.S. 106, 113, 113 6t. 1980, 124 L.Ed.2d 21 (1993) (explaining that
the Court “never suggested that procedural rulesdmary civil litigation shoulde interpreted so
as to excuse mistakes by those who proceed withouisel,” because “experience teaches that strict
adherence to the procedural requirements specified by the legislature ssthguarantee of
evenhandd administration of the law”).

Il. SHOTGUN PLEADINGS

A shotgun pleading “contains several counts, eachinoorporating by reference the

allegations of its predecessors, leading to a situation where most obuhts c . . contain

2 On February 9, 2017, Plaintiff filed another “Third Amended Compl@if€F No. 51jwhich contains almost
identical allegations as the Third Amended Complaint filed on Jpdi#a 201 7ECF No. 49. The Court, however,
deemed ECF Bl 49 to be the operative complain

3 Plaintiff requested leave to file a Fourth Amended Complaint, which the Ganigdd [ECF No. 70].
4 The Court deniedPlaintiff's prior request for a court appointed attorney as civil litigame not entitledot
counsel.
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irrelevant factual allegations and legal conclusio8gdtegic Income Fund, LLC v. Spear, Legds
Kellogg Corp, 305 F.3d 1293, 1295 (11th Cir. 2002). Here, Tird Amended Complaint
impermissibly “incorporates every allegation by reference into each subseguentaslrelief.”
Perret v. Wyndham Vacation Resorts, In@46 F. Supp. 2d 1327, 1334 (S.D. Fla. 2012)
Specificall, in Count One, plaintiff “realleges all paragraphs set forth fully herddl€HNo. 49 at

71 60.]. In Count Two, plaintiff again “realleges allrpgraphs set fdnt fully herein,” thus
incorporating Count One into Count Two. [ECF No. 49 at  61]. finallCount Three, plaintiff
“incorporate[s] and rallege[s] paragraphs 1 through 61 herein.” [ECF No. 49 at /824 result,
“[the defewlants] and the district court [must] sift through the facts presented and decide f
themselves whicfare] materal to the particular cause of action asserted, a difficult and laborious
task indeed.Pelletier v. Zweifel921 F.2d 1465, 1518 (11th Cir. 199nderson v. Dist. Bd.

of Trs. of Cent. Fla. Cmty. Coll77F.3d 364, 367 (11th Cir. 1996)Hxperience tedues that,
unless cases are pled clearly and precisely, issues are not joined, discovecprdrolled, the
trial court’s docket becomes unmanageable, the litigants suffer, and socistgdofidence in

the court’s ability to administer justicg.” Therefore, thel'hird Amended Complaint violates
Rule 8(a)(2)and must be dismisse8ee Pilver v. Hillsborough Counti¥o. 152327 2016WL
3427108, at *28 (M.D. Fla. June 22, 2016&e¢e also Cramer v. Florigd 17 F.3dl258, 1263 (11th
Cir. 1997) (describing shotgun pleadiias “altogether unacceptable’Plaintiff will be permitted to

file a Fourth Amended Complaint if he so chooses.

5 The Court notes that Plaintiff has had four opportunities to adequégaly Ipis claims and serve the
Defendant, but has repeatedly failed to comply with the Court procedural Amgadditional failurgo properly plead
his claims may esult in a dismissal with prejudic&ee Bloom v. Alverez498 Fed. App’x 867, 88@ 1th Cir. 2012)
(“After a district court grants an opportunity to amend and identifies theiptgadeficiencies, if the plaintiff fails to
submit a proper pleading,aissal with prejudice is appropriate $ge also Welch v. Laney7 F.3d 1004, 1009 (11th
Cir. 1995) (dismissing a count with prejudice after three opportunitiasiémd). Hill v. Bank of Am., In¢.No. 12
11740, 2013 WL 913852, at #2 (11th Cir. 201B(dismissal with prejudice was not an abuse of discretion “after three
unsuccessful attempts to meet Rule 8(a)’s very low threshdietdano v. Old Republic Nat. Title Ins. CNo. , 2013
WL 1325030, at *2 (N.D. Fla. Mar. 27, 2013) (dismissing casie pviejudice after multiple opportunities to amend and
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Il. SERVICE
Defendant also argues that Plaintiff has yet to properly effectuate service oddmfen
Federal Rule of CiVviProcedure 4(h)(1) provides:

Serving a Corporation, Partnership Associatiorf. Unless federal law provides

otherwise . . . a domestic or foreign corporation a partnership or other
unincorporated association that is subject to suit under a comame, must be
served:

(2) in a judicial district of the United States
(A) in the manner prescribed by Rule 4(e)(1) for servingdividual or
(B) by delivering a copy of the summons and of the complaint to an

officer, a managing or general agent, or any othertagghorized by
appointment or by law to receive service of process . . .

Federal Rule of Civil Procedure 4(e)(1) requires that an individual within agudici
district of the United States be served by:
(1) following state law for serving a summons in anacbrought in courts of

general jurisdiction in the state where the district court is locat@there
service is made . . .

As Defendant is part of the Florida College System, it is governed by Floatiaesg 1001.63,
which requires thafijn all suits against a board alistees, service of processlsbha made on the
chair of the bard d trusteer, in the absence of the chair, the corporate secretary or designee of the
chair.” Fla. Stat. § 1001.63.

It is undisputed thaPlaintiff did not seve the chair of Defendant’s Board of Trustees,
corporate secretary, or a designee of the chair. Rather, Plaintiff alleges that hBef@ethnt’s

legal department in March 2016, and that Carmen Domingureaitorney in Defendast’Legal

for failure to comply with the Court’s Orders to correct specific deficengFerentinos v. Kissimmee Utility Authority
604 Fed. App’x 808, 8090 (11th Cir. 2015) (finding district court did regbuse its discretion in dismissing case with
prejudice after plaintiff repeatedly ignored orders to cure complaint’s eledieis).

6 Defendant, a Florida College System Board of Trustees, is considered a donpander Florida lawSee
Florida Statie § 1001.63.
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Affairs Depatment agreed to accept servicePlaintiff preparedthe summons using Ms.
Dominquez’sname and address at the College. On April 4, 2016, the U.S. Marshals Service served
the Complaint by giving it to Nanette Orange, a paralegal in DefendantlsAfégas Department,

who “stated she is authorized to accept service.” [ECF No. 7].

While a plaintiff must comply with Florida law and the Federal Rules of Civil Proeedu
regarding service, parties may, and often do, waive the formal requiremesgsvige. This
frequently occurs whendefendant’s counsel agrees to accept service. Based on the current record,
it is unclear whether service was proper. In the event that Plaintiffafileeurth Amended
Complaint and chooses not to effectuate serviceathen manner, Defendant should be prepared to
address whether Defendant’s Legal Affairs Department waived service.

CONCLUSION

Based on the foregoing, it is
ORDERED AND ADJUDGED as follows:

1. Defendant’s Motion to Dismiss Plaintiff's “Third” Amended Comptand Motion to Strike
[ECF No. 64]is GRANTED in part The Third Amended Complaint [ECF No. 49] is
DISMISSED without prejudice;

2. Plaintiff shall file a Fourth Amendedomplaint on or before January 9, 2017;

3. This action is CLOSED for administrative pugasand any pending motions are DENIED
as MOOT The Court will reopen the matter if and/or when Plaintiff files an actlenab

complaint;



4. Any failure by Plaintiff to comply withthe Federal Rules of Civil Procedutieis Ordeyor
any other Order of th€ourt shall result in a dismissal of this action with prejudice.

DONE AND ORDERED in Chambers at Miami, Floridéhis22ndday ofDecember, 2017

D [/

DARRIN P. GAYLES
UNITED STATES DISTRCT JUDGE




