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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No.: 1:16v-21145UU
ANNA MILLER,

Plaintiff,
V.

WELLS FARGO BANK,

N.A.,
Defendant.
/
ORDER ON MOTION FOR CLASS CERTIFICATION
THIS CAUSE is before the Court updtaintiff’'s Motion for Class Certification, D.E.
165.

THE COURT has considered the Motion, the pertinent portions of the record and is
otherwisefully advised in the premises. For reasons set forth heRiaintiff's Motion is
DENIED.

l. Background

On March 31, 2016, PlaintiffAnna Miller (“Plaintiff”), filed the instant putative class
action alleging claims for: (1) breach of contracfCount I); and (2) declaratory and injunctive
relief (Count II) D.E. 1. Plaintiffalleges thaDefendant, Wells Fargo Bank, N.&Defendant”
or “Wells Fargo”), wrongfully charged and collected from Plaintiff and the proposed class
members‘postpayment interest{interest collected by a lender after the borrower has paid the
full unpaid principal of the lognwithout providing adequate disclosures under HUD and FHA
regulations Plaintiff alleges that under HUBnd FHAregulations, all underlying FHMsured
loans must contain certain uniform provisiofa. 1 1-7. Of particular relevance to this case,

Plaintiff allegesthat 24 CF.R. 8§ 203.558equiredWells Fargoto provide borrowes with “a
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form approved by the [FHA]before Wells Fargo was permitted to collect gmsyment interest.
Id. 17 4 86. Plaintiff contends, both in her Complaint and the instant Motion,Whedts Fargo

was required and failed tesue to borrowera document containingpecific languageapproved

and authorized by the FHA beforellecting postpayment interestoncePlaintiff and proposed
class membersither inquired about paying off their loan, requested payoff figuregndered
to Wells Fargahe fdl unpaid principal of the loanid. §154-58.In other wordsWells Fargo
should have sent to Plaintiff and other borroweeferm containing languagéapproved by the
FHA” that pertained to pogiayment interesin response to a borrower’s inquiry, request for
payoff figures or tender of prepaymeniVells Fargo’s failure to do so, followed by its collection
of postpayment interestenders it liabldor breach of the promissory note.
In the instant MotionPlaintiff movesto certify the following nationwidelassunder Fed.

R. Civ. P. 23(a) and 23(b)(3)

Any person who had a FHissured loan for whichlj) the Date of the Note

is within a period beginning on June 1, 1996 and ending on January 20,

2015; (9 Wells Fargo as of the date the total amount due on the loan was

brought to zerowas theowneror otherwise held legal title to the Not@&) (

Wells Fargocollected interest for any pged after the total amount due on

the loan was brought to zero (i.8Vells Fargocollected “posipayment

interest”); and 4) Wells Fargocollected pospayment interest during the

applicabé statute of limitations period, as shown by Exhibit E.
D.E. 165 p. 6Plaintiff's proposed class includepproximatelyl,059,518 borrowers that paid
post-payment interest in the collective amount of $254,391,118.F1 165 p. 7, 165-1 p. 9.

In addition toher briefing, Plaintiff submits the following exhibits in support loér

Motion: (1) the expert repastof two certified public accounts, Dr. Karen Fortune (“Dr.
Fortune”), D.E. 164, and Dr. Karl A. Jarek (“Dr. Jarek”), D.E. 249 (2) the expert report Gt

computer science analyst, David Loshin (“Dr. Loshin”), D.E.-26%3) excerpts of testimony

from the depositions of Plaintiff, D.E. 2€@) andJody Leo, Defendant’'s Rule 30(b)(6) witness



(“Ms. Leo”), D.E. 1653; (4) Plaintiff's declaration submitted isugport of her Motion, D.E.
200-3; (5) Plaintiff's promissory note and payoff statement, D.E-4,65.E. 165-9 (6) a chart
containing the state of limitations for bredcof contract claims in eadtate,D.E. 1655; (7) a
chart documentingdUD’s revisions tolanguage regardingostpayment interesdisclosures that
were allegedly approved by the FHB.E. 1657; (8) a50-state survey of the elements for a
breach of contract claim, D.E. 14%; (9) a 50state survey showing that a waiver defense
requiresproof of knowledge, D.E. 208; (10) an email chain from Defendant’'s employees
concerning their allegedly inadequate poayment disclosure form, D.E. 185 (11)
Defendant’s responses to Plaintiff's discovery requests, D.E618804; and (12)eclaations
from Plaintiff's counsel regarding their qualifications, D.E. 165-10 through D.E. 165-13.
Defendantopposes Plaintiff's Motiorand submits the following exhibits in support: (1)
Plaintiff's promissory note and payoff statement, D.E.-1717%3; (2) excerpts of testimony
from the a@positions of: (apPlaintiff, (b) Ms. Leo, (c) Nicholas Fasois, Defendant’s investor
relationship mnagerand(d) Jeremy Smith, a plaintiff in related Case No-21846UU, Smith
v. U.S. Bank, N.AD.E. 1712, 1718, 1719, 17112; (3) correspondence between Defendant
and Plaintiff's counsel concernitdgUD’s requirement to disclose whether borrowers would be
required to paypostpayment interest, D.E. 17 (4) the expert report of former FHA
Commissoner, Brian Montgomery (“MrMontgomery”), D.E. 17%5; (5) the expert report of a
former director at HUD, Meg Burns (“Ms. Burns”), D.E. 181(6)the exert report of a former
deputy director at HUD, Karen Garner (“Ms. Garner’), D.E.-I#1(7) the Declaration of Ms.

Leo in Support of Defendant’s Opposition to Plaintiff’'s Motion for Cl@sstification D.E. 171-

! In threeDaubertmotions, Plaintiff moves to exclude the expert reports, opinions and testimony
of Mr. Montgomery, Ms. Burns and Ms. Garner from being considered on summary judgment or
at trial. D.E. 183, 184, 185.



10; (8) the rebuttal expert report of Dr. Fortune, D.E.-171 (9) Plaintiff's responses to
Defendant’s discovery requests, D.E. 4183, 17114; and (10Plaintiff's fee agreement between
her and her counsel in this case, D.E. 171-15.

. Discussion

A. Legal Standard

A class may only be certified if the court is satisfied, after rigoroutysisathat the
prerequisites of Rule 23 have been satisfigtthrist v. Bolger 733 F.2d 1551, 1555 (11th Cir.
1984).A plaintiff seeking class certification carries the burden of pevaf must “affirmatively
demonstrate” that all of thequirements of Rule 23 are m@tal-Mart Stores, Inc. v. Duke564
U.S. 338, 351(2011); Rustein v. Avis Re#-Car Sys., InG.211F.3d 1228, 1233 (11th Cir.
2000).

As an initial matter,Rule 23(a) contains an implicit, threshold requirement that the
proposed class be “adequately defined and clearly ascertain@bks.’e.g.Rink v. Cheminova,
Inc.,, 203 F.R.D. 648, 659 (M.D. Fla. 2001) (citibggBremaecker v. Shord433 F.2d 733, 734
(5th Cir. 1970) (“It is elementary that in order to maintain a class action, e sdaght to be
represented must be adequately defined and clearly ascertain&tRul§)23(a) further contains
four explicit prerequisites: “(1) the class is so numerous that joinder of all menber
impracticable; (2) there are questions of law or fact common to the class#ie(8Jaims or
defenses of the representative parties are typical of the claims or defertlseslats; and (4)
the representative parties will fairly and adequately protect the interebis cfss.” These four

prerequisites are commonly referred to as “numerosity, commonality, lifypiead adequacy of

% In Bonner v. City of Prichard661 F.2d 1206, 1209 (11tir. 1981) (en banc), the Eleventh
Circuit adopted as binding precedent the decisions of the former Fifth Circuit handed down prior
to October 1, 1981.



representation.Valley Drug Co. v. Geneva Pharm., In850 F.3d 1181, 1188 (11th Cir. 2003).

In addition to the requirements of Rule 23(a), a plaintiff must also demonstrate that at
least one of the three alternative requirements of Rule 23(b) has bed?Piakett v. lowa Beef
Processors209 F.3d 1276, 1279 (11th Cir. 2000).

Here, Plaintiff only argues for certification undRule 23(b)(3) on grounds théthe
guestions of law or fact common to class members predominate over any questictirsgaffe
only individual members, and that a class action is superior to other available nfethadtty
and efficienty adjudicating the controversySeeFed. R. Civ. P. 2B)(3). D.E. 165, 200In
other words, there must be common questions of law or fact among the class relating to
subgantive claims. . . [that] predominate such that thksvea direct impact on every class
membeis effort to establish liabilityhat is more substantial than the impact of individualized
issues in resolving the claim or claims of each class meregg 564 F.3d at 1270 (internal
citations and quotations omitted). “Where, after adjudication of the classwigesjsplaintiffs
must still introduce a great deal of individualized proof or argue a number of indizetlikegal
points to establish most orl af the elements of their individual claims, such claims are not
suitable for class certification under Rule 23(b)(®lay v. Humana, In¢.382 F.3d 1241, 1255
(11th Cir. 2004).

A district court has broad discretiondetermining whether to certify a cla¥gashington
v. Brown & Williamson Tobacco Cor®59 F.2d 1566, 1569 (11th Cir. 1992). “Although a court
should not determine the merits of a case at the class certification stagmyrthean and should
conside the merits of the case to the degree necessary to determine whether the requofements

Rule 23 will be satisfied.¥alley Drug Co, 350 F.3d at 1188 r15; see alsaHudson v. Delta



Airlines, 90 F.3d 451, 457 (11th Cir. 1996) (stating it is sometimes necessary to probe behind the
pleadings before coming to rest on the certification question).
B. Analysis

i. Whether the putative class is adequately defined and clearly ascertainable

Rule 23includes anmplied thresholdrequirement that the proposed classadequately
defined and clearly ascertainabl&ée, e.gRink 203 F.R.D. a659. “The Court must be able to
look to objective criteria to accurately delineate membership in the class atifyiggrclass
members rast be a manageable process that requires little individual inq@negware v.
Scotts Miraclegro Co. & The Scotts Co., LL.@Glo. 1:13CV-24581UU, 2014 WL 12531536, at
*3 (S.D. Fla. Oct. 20, 2014).

As stated above, Plaintieels to certify the followng class:

Any person who had a FHilssured loan for which (jlthe Date of the Note

is within a period beginning on June 1, 1996 and ending on January 20,

2015; (9 Wells Fargoas of the date the total amount due on the loan was

brought to zerowas theowneror otherwiseheld legal title to the Note; )3

Wells Fargocollected interest for any period after the total amount due on

the loan was brought to zero (i.&Vells Fargocollected“postypayment

interest”); and (% Wells Fargocollected pospaymentinterest during the

applicable statute of limitations period, as shown by Exhibit E.
D.E. 165 p. 6. Plaintiff's proposed class includgproximatelyl,059,518 borrowers that paid
postpayment interesiggregatings254,391,118.21D.E. 165p. 7, 1651 p. 9. Defendant objects
to the sie of Plaintiffs proposed class and, moreover, argues the proposed class is not
adequately defined or clearly ascertainalibe four reasons. First, Defendant argues that 24
C.F.R. 8 P3.558(bj1) provides that “a form approved by the Commissioner” must only be
provided“in response to the mortgagor’s inquiry, request for payoff figures or tender of

prepayment,” such that any borrowers who never requested a disclosure should not be included

in theclass. D.E. 171 p. 1&mphasis added). Defendant represents that it and Plaintiff have no



data concerning whether 22,825 borrowers “ever requested a disclosure” afat thet reason,
these22,825borrowersdo not belong in the proposelass.ld.

Second, Defendant argues that 35,486 borrowers includédaintiff's calculation of
proposed class members failedpay any interest when paying off their loaBecause these
borrowers did not pay pegayment interest at all, Defendargues thathese borrowers should
be excluded from the proposelass.ld.

Third, Defendant argues that Plaintiff “included Indiana borrowers beyond N&rch
2010, and Mississippi borrowers beyond March 21, 2013, both of which are beyond the
applicable statute ofinitations.” Id. Plaintiff concedes that these 9,590 borrowers should be
excluded from the proposed class. D.E. 200 p. 6.

Lastly, Defendant argues that the proposed class is not clearly ascertainable because
“Plaintiff has defined her class in a way thitanhcludes every borrower who has ever paid post
payment interest, regardless of circumstances.” D.E. 171 p. 15. In other wordstiffBlai
putative class does not exclude, as it must, borrowers who (1) reside in statde thait
recognize Plaintiffdegal theory, (2) cannot show causation between Wells Fargo’s disclosure
and their harm, or (3) waived their claim against Wells Fargo because they kryoap!
voluntarily paid pospayment interest.ld. Thus, according to Defendant, Plaintiff’'s proposed
class is not clearly ascertainable because it includes individuals with ny Exglizable claim.

Id.

Plaintiff responds to each of Defendant’s arguments. First, Plangffeshat 24 C.F.R.

8 203558b)(1) also requires that Defendant provide “a form approved by the Commissioner

in response to . .tender of prepayment” D.E. 200 p. 4emphasis addedBecause there is no



dispute that each of the proposed class members tendered prepaymminigyoff their
mortgages in full, Section 203.558 appliles.

Second, Plaintiff argues that the evidence shows that the 35p4@6vers referenced by
Defendantdid pay postpayment interest by “making several monthly payments in advance”
which, according to Defendant’'s Rule 30(b)(6) testimony, would have includegggosent
interest.Id. p. 5.Plaintiff also argues that if the Court disagrees Wehposition, then it should
still certify the class while excludintpese 35,486 oowers Id. p. 6.

Lastly, Plaintiff argues that Defendant improperly conflates its argtsmeabout
predominancewhich areproperly considered under Rule 23(b)(3), with the inquiry of whether
the proposed class is ascertainable, which hingesh@ther members “can be ascertained by
reference to objective criteriald.; Bussey v. Macon Cty. Greyhound Park, h62 F. Apfx
782, 787-88 (11th Cir. 2014internal citations omitted).

The Court finds that theroposed class is adequately defined. Based on evidence
submitted to the Cougnd, in particular, the expert repodf Plaintiff's expert,Dr. Fortung and
Defendant’s expert, Dr. Jargtkere is no doulthatthe parties can readily determine: (1) which
borrowers submitted anidquiry, request for payoff figres or tender of prepayment;” (2)
whether Defendant provided any disclosures, including Defendant’s allegedlyuiaéeléorm
disclosure, in response to borrowers’ inquiries, requests or genfiggrepayment; and (3)
whether borrowey paid postpayment interest. D.E. 165 173111, 2001. This is enough to
satisfy the ascertainability requirement of Rule 23, especially simcdleventh Circuit has
made clear that “manageability concerns that a court might déiee class members have
already been identifiegfor example, concerns about whether particular class members are

entitled to relief in light of individualized reliance, causation, and damageesiss more



properly considered under Rule 23(b)(Barhu v. Vital Pharm., In¢.621 F. App’x 945, 950
(11th Cir. 2015) Bussey 562 F. Appx at 78788 (noting that an identifiable class exists if a
court can, based on objective criteria, identify class membersnraadgeable process that does
not require much, if any, individual inquiry” (internal citations omitted)). In otherd®; when
considering whether Plaintiff has satisfied the implicit, threshold requitsnoéascertainability
under Rule 23, the Court only considers whetludass members can be identified at all, at least
in any administrativel feasible (or manageable) wayd. Because Plaintiff has shown tlsdte
can identify class members in a manageable way, the proposed class is adequaésl yawtkfi
clearly ascertainabl&ee Karhu621 F. App’x at 950see also Busse$62 F. App’x at 787-88.

The Court will now addresthe explicit requirements dRule 23(a) and Rule 23(b)(3).
While the Court concludethat Plaintiff fails to meet her burden of proving that common legal
and factual issues predominateep individual ones under Rule 23(b)(3) will nonetheless
analyzewhether Plaintiff has mdterburden undeboth Rule 23(a) and Rule 23(b)(3).

il Rule 23(a)
a. Numerosity

Under Rule 23(a), the Court first determines whether the proposed class “is so numerous
that joinder of all members is impracticable.” Fed. R. Civ. P. 23(a)(1). Mwsiers “generally
a low hurdle” Vegav. T-Mobile USA, InG.564 F.3d 1256, 1267 (11th Cir. 2009W] hile thee
is no fixed numerosity rulegenerally less than twentne is inadequate, more than forty
adequate, with numbers between varying according to other facBwrs.¥. Am. Cost Iron Pipe
Co, 784 F.2d 1546, 1553 (11th Cir. 1986) (internal quotations and citations omitted).

Defendant does not dispute tiaintiff has meherburden of proving numerosity under

Rule 23(a).The numerosity requirement under Rule 23(a) is easily satibBegl as the proposed



class includes approximately 1,000,08@rowers.D.E. 165 p. 716541 p.9; Cox 784 F.2d at
1553.
b. Commonality

While commonality and typicality are often conflated, “traditionally, comrhtyngefers
to the group characteristics of tletass as a wholewhile typicality refers to the individual
characteristics of the named plaintiff in relation to the clagsga,564 F.3d at 1275 (quoting
Piazza v. Ebsco Indus., Inc273 F.3d 1341, 1346 (11th Ci001)). “The commonality
requirement demands only that there be ‘questions of law or fact common to theé tdasd
1268 (quoting Fed. R. Civ. P. 23(a)).

Commonality alsoposesa “low hurdle.” Williams v. Mohawk Indus568 F.3d 1350,
1356 (11th Cir.2009).Accordingly, the commonalitynquiry is entirely distinctfrom theissue
of predominance under Fed. R. Civ. P. 23(b)(8).at 1268 (internal citation and quotations
omitted). In contrast to the more {depthconsideratiorof predominance under Rule 23(b)(3)
the commonalityinquiry under Rule 23(ajequires that a court determine whether a plaintiff
satisfies thérelatively light burdenthat theclass actiomwill “involve issues that are susceptible
to classwide proof.”Id. at 1268, 1270 (quag Murray v. Auslander244 F.3d 807, 811 (11th
Cir. 2001)) see alsaMohawk Indus., In¢.568 F.3dat 1355 (“Commonality requires that there
be at least one issue whose resolution will affect all or a significant number jpditétive class
members.”) Jackson v. Motel 6 Multipurpose, Ind.30 F.3d 999, 1005 (11th Cir. 1997] he
predominance inquiry focuses time legal or factual questions that qualify each class mésnber
case as a genuine controversy, andars more demanding than Rule 23(a)’canmonality
requirement. (internal quotations and citations omitted))ae commonality requirement is

generdly met where allegations involve a common course of conduct by the defendant.

10



Physicians Healthsource, Inc. v. Doctor Diabetic Supply, LNG. 1222330CIV, 2014 WL
7366255, at *5 (S.D. Fla. Dec. 24, 2014).

Plaintiff argues thashe has satisfied the commonality requirement under Rule 23(a)
becauséPlaintiff and each class member, in proving their claims, intemelycon the same: (1)
uniform promissory note; (2) uniform language contained in these uniform notes; and (3)
regulation governindgpefendant’scollection of pospayment interest (i.e., 24 C.F.R. § 203658
D.E. 165 p. 8. Defendant does not dispute tREintiff has mether burden of showing
commonality under Rule 23(é§eeD.E. 171.

Plaintiff meetsherlow burden of proving commonality because Plaintiff's and proposed
class members’ allegations “involve a common course of conduct by the ddéferdamely
whether Defendantbreachedthe borrowers’ promssory notesby providing an inadequate
disclosurein violation of 24 C.F.R. 8 203.55®&efore cdlecting postpayment interest.
Gregware 2014 WL 12531536, at *3*Even a single common question wshtisfy the
commonality requirement and as a result, not all questions of law and fadtirathis litigaton
need be common to the classPhysicians Healthsource, In@Q014 WL 7366255, at *5.

C. Typicality

“A class representative must possess the same interest and suffer the sgnas ijer
class members in order b typical under Rule 23(a)(3)Murray v. Auslander244 F.3d 807,

811 (11th Cir. 2001)“The focus of typicality is whether the classpresentative' interest is
aligned enough with the proposed class members to stand in their shoes for purpbses of t
litigation and bind them in a judgment on the meri@olomar v. Mercy Hosp., In242 F.R.D.

671, 677 (S.D.Fla. 2007). ‘In other words, tere must be a nexus between the class

representative’ claims or defenses and the common questions of fact or law which unite the

11



class.” Kornberg v. Carnival Cruise Lines, Inc741 F.2d 1332, 1337 (11th Cir. 19847 *©
sufficient nexus is established e claims or defenses of the class and the class representative
arise from the same event or pattern or practice anthamed on the same legal thebrigd.
Typicality “does not require identical claims or deferisks.

The Court concludes th#&tlaintiff satisfies the typicality requirement because Plaintiff,
like each of thgoroposedclass membersyas allegedly provided with an inadequate disclosure
form by Defendant and thereafter charged jpasiment interest, which Plaintiff contends
violated 24 C.F.R. 8§ 203.55&ee, e.g.Palm Beach Golf Ct¥Boca, Inc. v. Sarris311 F.R.D.
688, 696 (S.D. Fla. 2015ffinding typicality requirement satisfied where the defendant
“purportedly sent theame fax and each class member’s claim is based on the same legal theory
and same s$ef facts as Plaintif§ claim”).

d. Adequacy of Representation

A court must also determine whetheclass representativenll fairly and adequately
protect the interests of the clasE&d. R. Civ. P. 23(a)(4Kirkpatrick v. J.C. Bradford & Co.
827 F.2d 718, 726 (11lth Cir. 1987). Courts engage in astem inquiry. First, a court
determines whether any substantial conflicts of interest exist betweeasbeapresentative and
putative class memberKirkpatrick, 827 F.2d at 726Griffin v. Carlin, 755 F.2d 1516, 1532
(11th Cir.1985). Next, a court determines whethmaihtiffs’ counsel are qualified, experienced,
and generally able twonduct the proposed litigatiorKirkpatrick, 827 F.2d at 726.

The parties do not dispute that Plaintiff's counsel are qualified, but insteadamést
whether there is a substantial conflict of interest between Plaintiff and putisse members.

D.E. 165, 171, 200.

12



In particular, Defendant argues that Plaintiff is not an adequate represer¢aausdthe
fee agreement between Plaintiff amel counsel provides Plaintiff's counsel with “impermissible
control over the settlement, which creates a conflict of interest.” D.E. 171 p. 31. Defenda
attaches the fee agreement as an éxld its Response and relies on the following fee
agreement language:

The parties acknowledge the possibility that the defendant may attempt to
drive wedge between the Client and Counsel by proposing settlement terms
that offer inducements to Client but may be: (a) disadvantageous to the
common interest justifying multiple representation; (b) harmful to the Class;
or (c) jeopardizing to Counsels interest in recovering appropriate
compensation for services performed and expenses advarnwedduce
Counsel to undertake representation in the face of these risks, the Client
agrees that, in thevent that any Client chooses to settle his’her individual

claim against the advice of Counsdl, the settling Client agrees to pay to
Counselthe greater of the contingency fee described below or the value of

services rendered calculatedam hourly basis using Counsel’'s normal and
customary hourly rates.

D.E. 171 pp. 3B2 (citing D.E. 17415) (emphasis irbriefing). Based on this language,
Defendant statethat Plaintiff cannot settle her individual claims without her lawyers’ explicit
approval unless she pays her lawyers the greater of their lodestar or a 408gewytifee, even
though Plaintiff's damages are approximately $200.00 and Plaintiff's counsghs fees are
likely “hundreds of thousands of dollars or morkl’ p. 32. Defendant argues that such a fee
agreement creates a conflict of interest between Plaintiff and her counsel, whdeiyff*&
lawyers have effectively taken control over whether Plaintiff can evele sttis case
individually.” Id.

Moreover, Defendnt argues that the fee agreement is especially problematic here, as
Plaintiff testified that she did not understand how the fee agreement wolddf\wbe wanted to
settle her individual claimdd. Accordingly, Defendant argues that the fee agreement “creates an

impermissible conflict between Plaintiff and her coundel.”

13



Plaintiff responds in four ways. First, Plaintiff argues that other courts hasadgl
rejected Defendant’s adequacy argument and, therefore, urge this Court to do so. Pp.E. 200
(citing cases). Second, Plaintiff argues that the fee agreement progectasiinterests, which
is the “real purpose of the adequacy inquiry,” by inhibiting Defendant’s abilitydtwe’ a
wedge” between Plaintiff and her coundel. In short, Plantiff argues tlat the putative class’
interests are best served by continuing to litigate the instant aatather than permit
Defendant to “pick off” the named Plaintiftl.

Third, Plaintiff argues that the fee agreement has not created and wilieadé @any
conflict between Plaintiff and her counsel because she is satisfied with hereluns
representation in this actiold. In support thereof, Plaintiff attaches a declaration which, among
other things, states that she does “not have any concerns about [her] counsel.” 3. B 2aD-

Lastly, Plaintiff and her counsel represent that they consent to expressingvtie
hourly fee provision in the agreement, should the Court request that Plaintiff and hezl @mns
so. D.E. 200 p. 7.

Plaintiff has satisfied the requirements of Rule 23(a}#4)an initial matterthe Court
sees no reason, at least at this stage, toomléthe reasonableness or ethical implications of
Plaintiff's andhercounsel’s fee agreememi. ruling on class certification under Rule 23(a), the
guestion is not whether Plaintiff amer counsel negotiated a fair or reasonable fee agreement,
but is ingead whether Plaintiff has “interests antagonistic to those of the rese aflabs.”
Kirkpatrick, 827 F.2d at 726 (“The purpose of this requirement [of adequacy of class
representation], as of many of Rule 23’s procedural mandates, is to protesgdheghts of
absent class members.'Griffin, 755 F.2d at 1533Grimes v. Fairfield Resorts, Inc331 F.

App’x 630, 633 (11th Cir. 200noting that “focus of the inquirfjunder Rule 23(a)(4)is on

14



whether sme party members claim to haleenharmedby the same conduct thaenefitted
other members of the class, and thus whether class meérnmierssts are actually or potentially
in conflict with the interests and objectives of other class merhensphasis in origina)) In
other words, the question is whether Plaintiff and putative class membersaméagohistic or
conflicting claims,” such that Plaintiff cannot fairly and adequately reptasve putative class
membersSee, e.gRosario v. Livaditis963 F.2d 1013, 1018 (7th Cir. 1992).

Here, there is no indication that the fee agreement between Plaintitiesrcbunsel
creats a conflict of interest whereby Plaintiff's interestge antagonistic to or in conflict with
putative class membergterests See, e.g.Shellman v. Countrywide Home Loans, |réo.
1:05-CV-234-TS, 2007 WL 1100795, at *3 (N.D. Ind. Apr. 12, 2007) (rejecting the defendant’s
argument that the class representative “has a financial conflict of intetesheviproposed class
because she hasretainer agreement with her counsel that would make her pay the costs of the
lawsuit if she abandoned her claimssge also Hernandez v. Chase Bank USA, 1948 F.R.D.
285, 289 (N.D. lll. 2006) (finding that plaintiff satisfied Rule 23(a)(4) wheresigeed a fee
agreement “providing that [the plaintiff] is only liable to his attorneysféas and costs if he
chooses to abandon the case”). Accordingly, Plaintiff is an adequate classmgings under
Fed. R. Civ. P. 23(a)(4).

il Rule 23(b)(3)

Rule 23(b)(3) requires a plaintiff to establish that “the questions of lawtacdamnon to
class members predominate over any questions affecting only individuabersgrand that a
class action is superior to all other available methods for fairlyeffirdently adjudicating the

controversy.”

15



a. Predominance

1. Legal Standard

“[PJredominance . . . is perhaps the central and overriding prerequisit®tde 23(b)(3)
class.”Vega 564 F.3d at 1278[T]he issues in the class action that are subject to generalized
proof, and thus applicable to the class as a whole, must predominate over those issues tha
subject only to individualized proofJackson 130 F.3dat 1005 (internal quotations and ¢itmn
omitted).“Common issues of fact and law predominate if thayea direct impact on every
class membes effort to establish liability and on every class menshentitlement to. . .
monetary relief Babineau v. Fed. Express Car®76 F.3d 1183, 1191 (11th Cir. 2009)
(internal quotations ancitations omitted)However, “common issues will not predominateer
individual questions ifas a practical matter, the resolution of [an] overarching common issue
breaks down into an unmanageable varietyndividual legal and factual issuedd. (internal
guotations and citations omitted).

In practical terms, the Eleventh Circuit has described the test for predomimatize
following way:

Where, after adjudication of the classwide issues, plaintiftst still
introduce a great deal of individualized proof or argue a number of
individualized legal points to establish most or all of the elements of their

individual claims, such claims are not suitable for class watidn under
Rule 23(b)(3).

[I]f common issues truly predominate over individualized issues in a
lawsuit, then the addition or subtraction of any of the plaintiffs to or from
the class [should not] have a substantial effect on the substance or quantity
of evidence offered.
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Put simply, if the addition of more plaintiffs to a class requires the
presentation of significant amounts of new evidence, that strongly suggests
that individual issues (made relevant only through the inclusion of these
new class members) are impottal, on the other hand, the addition of
more plaintiffs leaves the quantum of evidence introduced by the plaintiffs
as a whole relatively undisturbed, then common issues are likely to
predominate.

Vega 564 F.3d at 1270 (quotingay, 382 F.3d at 1255).

2. Plaintiff's arguments

Plaintiff claimsthat common legal and factual issues in this case predominate over those
subject to individualized proofAs an initial matterPlaintiff argues that she and putative class
members are all suing for breach afuniform contractwhich presents the “classic case for
treatment as a class actiohecausethe elements of a breach of contractmlalo not vary
greatly from state to stat®.E. 165 p. 14. In support thereof, Plaintiff submits a chart containing
a 50state survey of the elements of a breach of contract claim. D.EL4164

Plaintiff also argues, without surveying the laws of each stiduat states’ laws
concerning whethea breach of contract claim can be brought based on incorpdriiéd
regulationsdo not differ in any substantial waTo the extent that such laws do diff@iaintiff
argues that th€ourt can easily apply the same analysis it performed in its Order on Motion t
Dismiss inDorado v. Bank of America, N,ACaseNo. 16CV-21147UU, D.E. 61, in which the
Court held that a breach of contract claim was viable under California law bagsszbporated
HUD regulationsto the laws of other statd3.E. 165pp. 16-17.

In Doradg, the Court found ra affirmative breach of contract claim for damagbessed
on incorporated HUD regulationso be viable under California lawafter analyzingtwo
California appellate court caseBfeifer v. Countrywide Home Loans, In211 Cal. App.4th

1250 (Cal. Ct. App. 2012) arkébnteno v. Wells Fargo Bank, N,&228 Cal. App. 4th 1358, 1367
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(Cal. Ct. App. 2014), and one California federal court decidivania v. Public StorageNo.
CV-13-01934bDP-AJWX, 2013 WL 4536562, at *2 (C.D. Cal. Aug. 27, 2Q1&fter analyzing
these three cases, the Codetermired that while California law did not permit breach of
contractclaim based incorporated HUD regulations pertaining to foreclosuresnjudicial
foreclosure case€alifornia law permied an affirmativebreach of contract claim for damages
based on incorporated HUD regulations pertainingodorowers payment of postpayment
interest.Dorado Case No. 16-21147-UU (S.D. Fla. 2016), D.E.Baintiff construes this Order
as “already reject[ing]” the argumethat “state law differs with regard to HUD regulations” and
whether these regulations may be incorporated into a breach of contnacttzi 165 p. 14,
16. In other words, Plaintiff argues that if the Court applies the samaby/sisfrom Dorado to
breach of contract claims brought by Plaintiff and the putative class membeaxh ofthe
remaining states, then it musimilarly, find a viable cause of actiomnder each state’s law
based on a legal analysis common to all class menfeed.E. 165 pp. 16-17.

Alternatively, Plaintiff argues that the Cousghould adjudicate this class action by
applying laws of numerous different stateseach putative class membét. If this proves
unmanageable, Plaintiff argues that the Court could theate subclasses that included only
class members residing in states that recognize causes of action for incorpdtided
regulationslid.

Second, Plaintiff argues that her and putative class members’ breachrattofgims
canbe proven with commesrather than individualized-proof. In particular, Plaintiff argues
that her and putative class members’ breach of contract slaquire proof of only the
following three facts:(1) “that the uniform note required Wells Fargo to comply with HUD

regulationsbefore collecting pogbayment interest;” (2) “that theniform regulation required
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Wells Fargo to provide Plaintiff with ‘a form approved by the CommissjBnand (3)that
“Wells Fargo’s uniform payoff statement was not ‘a form approved by tmen@issoner:” Id.

pp. 1719. Plaintiff, therefore,expressly rejects the position that Plaintiff and putative class
members must “also show that, had she received a-&lpiboved form, she would have moved
her closing date and paid off her loan on the first of the month to avoid postwgagieesst.” p.

17. Instead, Plaintiff argues that her claim is that Defendant breached tlenumibte by
collecting postpayment interest when the contract (by incorporating HUD regulations) did not
permit it to do sold. p. 18. Defendant is therefore, according taimlff, liable as long as it
collectedpost-payment interest without first complying with 24 C.F.R. § 203.558.

Lastly, Plaintiffargues that Defendant’s affirmative defenses, includingRlzantiff and
putative class membengoluntarily and knowingly paid postayment interestdo not raise
individualized issues of law or fabecause under the laws of all fifty stateslefendant must
prove that a plaintiff had “full knowledge” of the circumstances under whicplénetiff waived
his/her rights to mvail.ld. p. 19. According to Plaintifthere is no evidence that Plaintiff or any
class member could know, much less have full knowledge of, whether HUD had approved
Defendant’'s form payoff statemenmendering Defendant’s voluntary waiver defense nhesst
Id. Moreover,Plaintiff argues thathe voluntary waivedefense is a “common issue among class
members” becaushe Court’s resolution of this defense will require proof of “full knowledge”
in the case of “every member of the clasd.’p. 20.

3. Defendant’s arguments

Defendantontendghat Plaintiff fails to meeherburden of proving that common issues
of law and fact predominate over issues sulpety to individualized proof because: (1) various

states’ laws differ as tathe viability of breach of contract claims based on incorporated HUD
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regulations; (2) there are individualized issues concerning proof of causatich Rhaintiff and
putative class members cannmtove with common evidence; and (Befendant's waiver
defense requiraadividualized legal and factual determinations by the Court.

First, Defendant argues thate question is not whether the elements of a breach of
contract claim arauniform under varioustates’laws but is instead whethehis particular
breach of comaict claim, which is based on incorporated HUD regulations, would be recognized
in each of the fifty states included in Plaintiff's proposed class. D.E. 171 gl®. I8fendant
further argues that there is substantial inconsistency among asatesvhether a plaintiff can
bring a claim for breach of contract for violation of HUD regulatiomsorporated intoa
contract.

In support thereof, Defendant cites to numerous cases from different statsgdd
recognize a breach of contract claim based on asserted breaches of H@boreguD.E. 171
pp. 1618 (collecting cases). Defendant also cite8#&des v. JP Morgan Chase, Bank, ,N&8
F.3d 1126, 113B2 (11th Cir. 2014), in which the Eleventh Circyermitted a breach of
contract claim under Georgia latwhere the contract expressly condified] non judicial
foreclosure on compliance with HUD regulations” and, in doing so, noted that “[c]oerspl&
on this question, with some courts refusing to recognize such claims, citingteithe fact that
no private right of action exists to enforce the regulations or to other principtesioact law,
such as the prexisting duty rule.” Based on this split of authority, Defendant argues that
individualized legal issues predominate over common ones, as the Court would needz® analy
eachstate’s law to determine whether a class member from that state has a keable df

contract claim.
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Moreover, in light of this diverging authoritefendant argues thatwould be improper
for the Court to apply, in blanket fashion, the analysiBanadoto each class member’s claim
brought under different states’ lawBecause Plaintiff failed to (and cannatpnduct an
“extensive analysisivhich wouldshow that the law at issue is uniform in every stagfendant
argues thaPlaintiff fails to satisfyRule 23(b)(3).

Second,Defendant arguethat there are individuakd factual questions pertaining to
causation that cannot be resolved with evidence common to the putative class. Inaparticul
Defendant argues that Plaintiff must prayat she—as well as the remaining putative class
members—would have and could have behaved differently if presented avithsclosure
approved by HUDOnNstead of Wells Fargo’allegedly inadequatdisclosure. D.E. 171 p. 20
other words, Defendant argues that to establish causation under Plaintiff's thdyility,
each individual borrower must show that the purported braazhdlleged use of the wrong
disclosure) proximately caused class members to sulé®nages(i.e., pay post-payment
interest)® Id. p. 21. This might require proof that: (1) each borrower received and failed to
understand Wells Fargo’s disclosure, but would have undertedorm allegedly approved by
the FHA andor (2) the allegedlyinadequée disclosure impacted eablorrower’s decision on
when to pay off their loan.

With respect to whether the allegedly inadequate disclosure impacted craaively's
decisionconcerning thalate to pay off their mortgage, Defendant argues that borrowers choose
closing dates for a variety of personal or professional reasons, includmguehedules, school

holidays or summer vacations, necessary house repairs or issues with a buyeBsdaase the

3 Defendant, therefore, expressly rejects Plaintiff's argument that Defengauid have
breached Platiff's and putative class members’ promisgoiotes as long as: (1) the disclosure
form violated 24 C.F.R. § 203.558 (i.e., was not “in a form approved by the Commissioner”);
and (2) Defendant thereafter collected post-payment interest. D.E. 171 pp. 25-26.
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Court would need toeonsider each of the individualrcumstances surroundig@chborrower’s
receipt of the allegedly inadequate disclosure and motivations for selacpagicular closing
date, classertification would be inappropriate. D.E. 171 p. 20.

Lastly, Defendantargues that it pleaded and intends to raise the defense that Plaintiff
waived her right to claim that Defendamteached Plaintiff'spromissory note bycollecing
improper pospayment interest becausaintiff was repeatedly “advised by Wells Fargo and
HUD about pospayment interestand how to avoid it” but, nonetheless, “still closed her loan
on a day that required her to pay ppayment interest.D.E. 171 p. 28As an initial matter,
Defendant argues th#te legal standard and burden of proof for implied waiver varies by state,
with some states, such as Montana, Maryland and Delaware, requiring a&metgktandard of
proof and other states, such as Connecticut, requiring a lower standard or proat)| withes
states, like North Carolina and Alaska, disfavoring a waiver defense akogdédt Moreover,
Defendant argues that the waiver analysis would, just like causation, réguCeurt to review
the individual circumstances of each borrower, idelg their loan file and testimony
concerning their individualized knowledge of ppstyment interest and Defendant’s allegedly
inadequate disclosure forrd. Defendant relieprimarily on Sacred HearHealth Sys., Inc. v.
Humana Military Healthcare Serydnc, 601 F.3d 1159, 11881 (11th Cir. 2010), in which the
Eleventh Circuit reversed a district court’s order granting class catitficbased in part on the
Eleventh Circuit’'s finding that there wemmaterial differences betweesix states’ laws
corcerning waiverto support its argument thas waiver defense wouldequire individialized

factualfindings that precludeertifying Plaintiff’'s proposed claskl. pp. 29-30.
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4. Analysis

The Court agrees witlbefendant. The pedominance inquiry is “demanding” and
“requiresan examination of the claims, defenses, relevant fants,applicable substantive law
.. .to assess the degree to which resolution of the classwide issues will fudhendigidual
class membés claim against the defendanBabineau v. Fed. Exp. Cor®b76 F.3d 1183, 1191
(11th Cir. 2009)internal citations omitted). “In cases implicating the law of all fifty states, the
party seeking certification . . . must provideexttensive analysisf sate law variations to reveal
whether these pose insuperable obstacl8acred Heart Health Sys., Inc601 F.3d at 1180
(emphasis addedgifing Cole v. Gen. Motors Corp484 F.3d 717, 724 (5th CiR007)) see also
Klay, 382 F.3d at 1262t is “the court’s duty to determine whether the plaintiffs have borne their
burden where a class will involve multiple jurisdictions and variations in staté Bacred
Heart Health Sys., Inc601 F.3d at 1180 (citin§pence v. Glock, Ges.m.b.R27 F.3d 308, 313
(5th Cir. 2000). The most important consideration is the substantive law applicable to the case
and the proof which will be necessary to establish the claea, e.g.Anderson v. Bank of the
South, N.A.118 F.R.D. 136, 150 (M.Crla. 1987) (citingSime v. Rios 661 F.2d 655, 6723
(7th Cir. 1981) and@oldwater v. Alston & Bird116 F.R.D. 342, 355 (S.D. Ill. 1987)

In this case, common questions of lamdfact do not predominate over individuaies
becausgbased on briefing and record evidesabmitted by the parties, the Court conclud&s
there are substantial differences between different states’ laws concereau lmf contract
claims based on incorporated HUD regulations; (2) Plaintiff and putative roasders must
prove that Defendant's alleged breached caused them damages, which would require
individualized proof; and (3) Defendant’s implied waiver defense implicatesinsgaes of law

and fact, which cannot be resolved by rulings or evidence common to the putative class.
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In addiion, for reasons set forthore fully below,the Court finds thallaintiff has failed
to identify, and the Court cannot fashion, subclaggdash wouldalleviate Plaintiff's failure to
satigy the predominance requiremesftRule 23(b)(3)See, e.gPickett v. IBP, In¢.182 F.R.D.
647, 65354 (M.D. Ala. 1998)(denying class certification where the court was “at a loss for how
to subelass” to avoid “certification problems”).

1. Differences between states’ laws

First, as an initial matter, the Court must determine whether there are comnstiorgue
of law with respect to thparticular claimsbrought by PlaintiffSee, e.g Anderson118 F.R.D.
at 150 (“The predominance determination involves an analysis dulb&tantre elements of
plaintiffs’ claims and the requisite proof on these issues and an inquiry into the fammaltba
the issues would take.”). Thus, the inquiry is not whether the elements of a breamfiratt
claim are uniform from state to state, but is instead whether states uniformdy, least
consistently, hold that borrowers can bringadfirmativebreach of contract claifor damages
based on violations of HUD regulations incorporated into promissory notes.

For this reasonthe chartsubmitted by Plaintiff in support of her motioD,E. 16514,
which includes only the generic elements of a breach of contract claim tinediews of each
state, completely misses the mark. This is not a typical breach of contract casmstead, as
repeatedly noted by Plaintif§ breach of contract case hingiag allegations thabefendant
breacheduniform notds]” that “incorporated . . . the same unifofiatHA] regulation” D.E. 165
pp. 78. Plaintiff's chart which does not address different states’ laws concerning the viability of
a breach of contract claim based on incorpordteth or HUD regulations, is woefully
insufficient to satisfy her burden of providirign extensive analysief state law variationso

revealwhether these pose insuperable obstadesertifying the proposed clasSacred Heart
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Health Sys., In¢.601 F.3d at 1180 (emphasis in orig)n@diting Cole 484 F.3d at 724 and
Spence227 F.3d at 313Klay, 382F.3d at 1262see also Bates. JPMorgan Chase Bank, N,A.
768 F.3d at 1131 (noting that “[c]ourts are split on this question” of “whether a mortgagor has a
cause of action under state law for breach of contract where the compreessty conditions
non judicial foreclosure on compliance with HUD regulations”); D.E. 171 pp. 16-20.

In fact, Defendant’s briefing in response to Plaintiff's Motion makear that there is a
wide divergencédetweendifferent states' laws concerning the viability of a breach of contract
claim based omncorporated FHA and HUD regulatiarB.E. 171 pp. 1719. Symecircuit and
district courts interpreting state law, have ogmized affirmative breach ofcontractclaims for
damages based amcorporaedHUD regulationsD.E. 171 pp. 1718 (citingHernandez v. Home
Sav. Ass of Dallas Cty,. 606 F.2d 596, 6601 (5th Cir. 1979)Donlon v. Evolve Bank & Trust
No. CIV. JFM12-2384, 2014 WL 1330522, at *5 (W.D. Tenn. Mar. 31, 201&}ill, although
the HUD regulations do not themselves create a private right of action, a violatite of
Handbook may sustain a breach of contract claim where a final agreementlgxpcesgorates
the Handbook's various terrfjsand Baker v. Countrywide Home Loans, Indo. CIV A 308
CV-0916B, 2009 WL 1810336, at *aN.D. Tex. June 24, 2009)Thus, failure to comply with
the regulations made part dfet partiesagreement may give rise to liability on a contract theory
because the parties incorporated the terms into their cof)tyaés rightly argued by Defendant
in contrast,othercourts have only recognizexah affirmative defenséo nonjudicial foreclosure
claims based on HUD regulationgicorporated into contractdd. (citing Christenson v.
Citimortgage, Inc.No. 12CV-02600CMA-KLM, 2013 WL 5291947, at *7 (D. Colo. Sept. 18,
2013) (“[T] he Court determines that Plaintiffs may use the failure of such condition as an

affirmative defense but may not use it as the basis for an affirmative brieehti@ct clain).
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And, as Defendant once again points otiit, sthercourts have refused tecognizeany cause of
action or defense based on a theory lmkach of contracted basesh incorporated HUD
regulationsld. (citing Wells Fargo Home Mortg., Inc. v. Ne&@22 A.2d 538, 546 (Md. Ct. App.
2007)(concluding that a mortgagor may noe€over damages for breach of a certain provision
of the deed in a private cause of action” based on violations of incorporated HUD oaglilati
andDixon v. Wells Fargo Bank, N.,ANo. 1210174, 2012 WL 4450502, at *8 (E.D. Mich. Sept.
25, 2012)rejecting borrower’s right to bring breach of contract claim in-jueiicial foreclosure
case based on incorporated HUD regulatiohs)).

In other words, there are at least three different divergences in authmding state
with federal courts interpreting state ldwlding hat: (1)HUD regulations can be incorporated
into a contract, so as to permit a party to bringaimmative breach of contract clajror (2)
HUD regulationscan be incorporated into a contract, louly so as to bring an affirmative
defense to judicial foreclosure; or (3) HUD regulations mawverbe the basis foeithera claim
or affirmative defense based on a theory of breach of con@eaEt.171 pp. 1719 (collecting
cases).

These variations in state law createa substantialobstacle to certifying Plaiift’s

proposed class. If the Court were to certify Plaintiff's nationwide cldmes Court would be

*In her Reply,Plaintiff argues that Maryland and Ohio ate only two states identified by
Defendant‘where a state appellate court has issued a binding opinion stating that adoorrow
cannot bring a contract claim for violation of HUD foreclosure regulatiopns£. 200 p. 11.
Plaintiff misses the point. Whil®efendant has only identifiestate appellateourt decisions
from Maryland and Ohio directly hoildg that a borrower carot bring a claim for violation of
HUD regulations,the Court is nonethelessequired toapply each state’s lawo each class
member’s claim—even in the absence of a binding appellate deeiseomd must do so based
“all available data . . . from all that is known about [the state supreme cousdtbpds of
reaching decisions.Bravo v. United States77 F.3d 1324, 1326 (11th Cir. 2009he Court
may, therefore, look tahefederal court decisions construing state @ated to by Defendants
well as other sources, such as “treatises and law review commentary,” to detechiseatss
relevant lawld.
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required to determireon a casdy-case basjwith nuanced analysesnd without any guidance
from Plaintiff—whethereach states law permits a affirmativebreach of contract claim based
on incorporated HUD regulationSacred Heart Health Sys., In601 F.3d at 118(Because
Plaintiff failed to provideany summaryof authority concerning different states’ laws as to
whether a breach of contract claim based on incorporated HUD regulations is viabieamnd,
event, becausbefendant has shown thidtere are obviously differences in state Ematwould
need to banalyzed by the Court on a cdsgcase basis in adjudicating putative class members’
claims, Plaintiff fails to satisfy Rule 23(b)(3p.E. 165; D.E. 200Sacred Heart Health Sys.,
Inc., 601 F.3d at 118Mabineau v. Federal Exp. Cor®76 F.3d at 1191 (noting that common
issues will not predominate over individual questions where an “overarching common issue
breaks down into an unmanageable variety of individual legal . . . issues” (irdiéatian and
guotations omitted)).

This is underscored by tiiact that thisCourt conducted the sort of casgcase analysis
that itwould have to apply talass members under the lawseatchrelevant satein Dorado v.
Bank of America, N.A.Case No. 1&V-21147UU, when it analyzed twoCalifornia state
appellate court decisionBfeifer, 211 Cal. App. 4tlat 1250,Fontenqg 228 Cal. App. 4ttat 1367,
and one California federal court decisiodyenia, No. CV-13-01934bDP-AJWX, 2013 WL
4536562, at *2to determine that the named plaintitid a viable breach of contract claion
damagesinder Caliornia law Of course because the Court’'s analysisoradois limited to
California law,the Court wald need to carry out a similarBxtensiveanalysis of the laws of
each statéo adjudicateeachputative class membeartlaims Sacred Heart Health Sys., In601
F.3d at 1180.This would result in anunmanageabland tediousadjudication of borrowet

claims that would contravene the predominance requirement of Rule 23(Bg8)Brown v.
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Electrolux Home Prod., Inc.817 F.3d 1225, 1235 (11th Cir. 201@PDistrict courts should
assess predominance with its overarching purpose in+madhely, ensuring that a class action
would achieve economies of time, effort, and expense, and promataifarmity of decision as
to persons similarly situated, without sacrificing procedural fairnessringing about other
undesirable results.{citing Anchem Prods., Inc. v. Windso521 U.S. 591, 615 (1997))
Hammett v. Am. Bankers Ins. C@203 F.R.D. 690, 701 (S.D. Fla. 200{)Consicering
adjudication of Plaintiffs breach of contract claim will require consideration of the laws of many
states, Plaintiff has failed to establish predominégjce.

For these reasonspmmonlegal issues pertinent to resolving putative class members’
claimsdo not predominate over individual ones under Rule 23(b)(3).

2. Individualized factual determinations regarding
causation

Second,as shown by Eventh Circuit precedent and excerpts from teposition
testimonyof Plaintiff and Jeremy Smith, a plaintiff in related Case Ne21846UU, filed in
support of Defendant’'s Response, D.E.-274nd D.E. 17412, there are individualized factual
issues that preclude class certification under Rule 23(b)(3).

Plaintiff ard putative class members cannot rely on common proof to prove that
Defendant’s alleged breach caused their injuries. To prove causation in thiadselass
member would have to demonstrate that Defendant’s allegedly inadequate disthosed the
borrower harm i(e., resulted in a borrower paying pgstyment interest)See, e.qg.Bates 768
F.3d at 1133 (To reiterate, although we recognize that HUD regulations are enforceabte term
of the contract, because Bates has failed to put forward any evidence of damags by the
purported breach of these contract terms or seek any cognizable relief, wedeotict

summary judgment properly was granted against Bates on her breach of coninasi)cla
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Campbell v. Wells Fargo Bank, N,A2016 WL 6496458, at *11 (N.D. Ga. Oct. 6, 2016),
adopted by2016 WL 6462070 (“In conclusion, even if a breach of contract were shown in this
instance based upon an alleged failure to strictly comply with the HUD remdatPlaintiff
Campbell has not met her burdenestabishing that the alleged breadtsulted in damages that
would not have occurred but for the breadliting Bates 765 F.3d at 1133 artdardy v. Wells
Fargo Bank, N.A.No. 1:12CV-851-SCJLTW, 2015 WL 11143148, at 6 (N.D. Ga. Jan. 23,
2015));Rourkv. Bank of Am. Nat. Ass’'No. 4:12CV-42 CDL, 2013 WL 5595964, at *6 (M.D.

Ga. Oct. 11, 2013)ff'd, 587 F. Appx 597 (11th Cir. 2014jgranting summary judgment in
favor of defendant on breach of contract claim based on incorporated HUD mwilatiause
“[e]ven if Defendant had not substantially complied with the requirement that it make a
reasonable effort to arrange a fdaodace meeting with Plaintifffas required by HUD
regulations] it was Plaintiffs failure to tender a single payment for ig&wvo years that caused

her default stats and the foreclosure . . . [thereby showing that the plaintiff] has not established
that such dailure caused her any damage®pgker, No. CIV A 308CV-0916B, 2009 WL
1810336, at *5recognizing cause of actidor breach of contract based on incorporated HUD
regulations where a plaintiff could prove that “the defendant’s breach causadfpigury”).

This would inject several individual issues into this class action. At a minimum, each
class member would have to submit evidence showing that but for the inadequate disclosure,
class members would have chosen to close on a different day of the month than theg ultimat
chose to close on so as to avoid, or lessen the arofjwedch borrower’s pogtayment interest.
SeeD.E. 1654 (Plaintiff's 50state survey showing causation as an element in a breach of

contract claim in all fifty states)n other words, each class member would need to prove that it
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was the inadequate idclosure at issue in this actiowhich caused them to pay pgstyment
interest?

This is especially problematic because, as showthdyleposition testimony &flaintiff
as well as the deposition testimonyJaremy Smith, a plaintiff in related Case No-218 46-
UU, borrowers might elect to pay off their mortgage on a date resulting irpagstent interest
(1) for a variety of reasonsompletelyunrelated to Defendant’s allegedly inadequate disclpsure
(2) with full knowledge of the requirement that they pay fp@stment interest, or (3) after
delegating the authority to choose a closing dagettord party, such as a title agenbyE. 171
2 at 38:1747:5, 47:748:9, 48:1448:19 D.E. 17212 at 49:9-14.As shown by just these two
plaintiffs’ depositions,the Court would have to hear individualized evidence as to whether
Defendant’s alleged breach of the promissory notes caused each of the appihpxir680,000
borrowers to actually pay popgyment interds

Accordingly, common issues of fact do not predomina#ega 564 F.3d at 1274
(reversing class certification where “[s]ortimyit and proving the claims . . . would require
substantial individualized evidence different from and in addition to that which [thedham
plaintiff] would proffer to establish his own claim§ge alsd’Neill v. The Home Depot U.S.A,,
Inc., 243 F.R.D. 469, 482 (S.D. Fla. 20063use dismissed sub nom. O’Neill v. The Home Depot
USA, Inc, No. 0561931CIVv, 2007 WL 1718931 (S.D. Fla. Jan. 29, 20@®&nying class
certification where plaintiff brought claim under FDUTPA because indivicisats of causation

would “result in a series of minrtals for each putative class member on the issue of causation”).

®> Nonethelessat this stage, the Court refrains from ruling on wheacty, Plaintiff must do to
prove that Defendant’'s alleged breached cause her damages because suchis mubirey
appropriatey addressed on summary judgment or at t&He, e.g.Hudson 90 F.3d at 457
(noting that “[ijn determining the propriety of a class action, the question is nohevhibie
plaintiff or plaintiffs have stated a cause of action or will prevail on the mduis rather
whether the requirements of Rule 23 are met” (internal citation omitted)).
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3. Defendant’s implied waiver defense

There arealsoindividualized mixed questions of law and fact pertaining to Defendant’s
implied waiver defense which, once again, show that individual issues predominate over
common onesThese issues are underscored by case law cited to in Defendant’s briefing, D.E
171 pp. 2829, as well as the deposition testimony of Plaintiff and Jeremy Smith, a bofrowe
related case number-PA146UU, D.E. 1712 at 38:1747:5, 47:748:9, 48:1448:19 D.E. 17t
12 at 49:9-14.

In its Answer and Affirmative Defenses, Defendant raised the defenselédmvaiver
based on Plaintiff's and putative class members’ alleged volumésnger of postpayment
interestwith knowledge that they had the right to refrain from payin®iE. 67 11 2, 8As
noted in Defendant’s brief, thdefense ofmplied waivervariesfrom state to state a way that
would likely impact Defendant’s proof of its affirmative defen§eE. 171 pp. 2&9; Sacred
Heart Health Sys., Inc601 F.3dat 1180-81("All six of the relevant states define waiver as the
voluntary or intentional relinquishment of a known right. This uniformity, however, usrave
beyond the definitior}); compareRoy v. Metro. Prop. & Cas. Ins. C®09 A.2d 980, 982
(Conn. Ct. App. 2006) (“Waiver may be inferred from the circumstances if itssmahble to do
s0”) with Fairview Developers, Inc. v. Mille652 S.E. 2d 365, 369 (N.C. Ct. App. 2007)
(“Waiver by implication is not looked upon with favor by the courtcgmpare Olsen v. Milme
276 P.3d 934, 939 (Mont. 2012]T]he party asserting waiver must demoastr . . . resulting
prejudicé) with Parsons v. Halliburton Energy Servs., Int85 S.E. 2844, 852 (W. Va. 2016
(“[Clonsiderationsof prejudice and detrimental reliance are not essential to the assertion of
waiver.”). Accordingly, even though Plaintiff submits a chart showing that knowledge is an

element of waiver in every state,E. 2005, there are still substantial differencesvieen the
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elements and scope of the affirmative defense of waiver which, in this partcaske, would
require the Court to conduct individualized asals of different states’ laws.

Perhaps even momaportantly the affirmative defense of implied warmeould, as with
the element of causation in Plaintiff's and putative class members’ breachtadctaaims,
require the Courtio review evidence of each class memberdividual circumstances inclua,
at the very least, whether: (1) each class merkhew of their right toavoid paying post
payment interest in light of &endant’sallegedly inadequatdisclosure and (2) nonetheless
chose to close on a date requiring payment of such interest for other reasons, ipstsbngl
or professional oneSeeD.E. 1712 at 38:1747:5, 47:748:9, 48:1448:19 D.E. 17112 at 49:9
14; see alsd&acred Heart Health Sys., Iné01 F.3d at 1180-81.

For these reasons, the Court finds that individeghl and factuaissues predominate
over common ones undeéed. R. Civ. P. 23(b)(3).

4. Creating subclasses

The Court also finds that Plaintiff fails to meet her burden of showing that Rule
23(b)(3)’s predominance requirement would be satisfied by creating sulsclHsisas true for
three reasons.

First, asan initial matter, Plaintiff fails to providany summary of different states’ laws
concerning the viability of an affirmative breach of contract claim for damagssdon
incorporated HUD regulations and, insteatkrely rebus Defendant’'s argumentsoncerning
diverging states’ law# her Reply briefby focusing on the laws of two states, Maryland and
Ohio, to argue that only these states refuse to recognize Plaintiff's and prafasemembers’
claims for breach of contradd.E. 165; D.E. 168.4; D.E. 200. Under Rule 23(b)(®)laintiff is

required to provide an “extensive analysis of state law variations” to showh#sat variations
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do not pose insuperable obstactes alternatively, that these differences dmnremedied by
creating subclasseSacred Heart Health Sys., In6&01 F.3d at 1180 (citinGole 484 F.3d at
724 see also Klay382 F.3d at 1262But Plaintiff failed to analyze, in any wayyhether
Plaintiff's and proposed class membectims are viable under the laws of each of the fifty
states included in her proposed nationwide class. Flamitiff hasfailed provide the Court with
any guidance concerninghich subclasses could or should be created to satisfy Rule 2%b)(3)’
predominance requiremenihe Courtcannotcertify subclasses under these circumstartges,
e.g, Andrews v. Am. Tel. & Tel. C®5 F.3d 1014, 1023 (11th Cir. 1996@)strict court abused
its discretion in certifying classhere the court would be reged to apply the laws of “all fifty
states to assess the legaliby’gambling programs, dthe court underestimated the management
difficulties that would persist as these suits proceeded as class ‘gctions

Second Plaintiff’'s argumentsconcerningMaryland and Ohio lawandwhy the Court
should createsubclasses for borrowers from these statasge no meritAs shown byfederal
courtcasexonstruing state lawited in Defendant’s Response to Plaintiff's Motion, there are at
least five states (Miggan, Colorado, Maryland, Ohio, and lowa) that do not permit a borrower
to bring a breach of contract claim for violation of HUD regulatiddE. 171 pp. 189
(collecting cases).

Evenmore importantly, the Court could not creatable subclassesmply by excluding
borrowers fromhese five states, as other states included in Plaintiff's proposed natiotag@sle ¢
do not plainly either recognize or refuse to recogrbreach of contract claims based on
incorporated HUD regulationtnsteadas aleady discussedhereis at least a thre@ay split of
authority, assome states hold that HUD regulations can form the basis of an affirmataehbr

of contract claim, while other states hold that HUD regulations ardyg be used as an
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affirmative defense to judicial foreclosure, astdl other states hold that HUD regulations can
never be the basis for any claim or defense based on a theory of breach of corttract
divergence of authority wouldhake it nearly impossiblefor the Court to determine which
subclasses to create and, therefoesult inan “unmanageablgadjudication of a]variety of
individual legal [issues].Babineay 576 F.3d at 1191Sacred Heart Health Sys., In601 F.3d

at 1176.

Lastly, even if class members were sepataieo distinct subclasses based on the laws
of each stateeach borrower would still need tely on substantial individualized proof to show
thatDefendant’s alleged breach of the promissory note cahselorrower to pay pogtayment
interest Suprapp. 2%29; seeD.E. 1712 at 38:1747:5, 47:748:9, 48:1448:19 D.E. 17112 at
49:9-14.In other words, even “[ulnder any of the proposed subclasses, the remaining issues on
each count would involve many highly individualized inmggs.” Rink 203 F.R.D. at 672Jnder
these circumstances, certification is not warranted under Rule 23(Id(3)City of St.
Petersburg v. Total Containment, In265 F.R.D. 630, 643 (S.D. Fla. 201Qdenying
certification because “[ggn if a subclass was established. . it would not prevent the
individualized questions of whether causation or reliance or harm is preseravieowhelming
any commonalities within subcl&¥s

b. Superiority of a class action

Because Plaintiff has failed ®how that common issues predominate here, the Court
need not address wheth@&rclass action mechanism is superiorother available methods for
adjudicating this controversyNonetheless, the Eleventh Circuit has made clear that the
superiority analysiss “intertwined with predominance analysis; when there are no predominant

common issues of law or fact, class treatment would be either singularliciereff. . . or
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unjust” Klay, 382 F.3dat 1269 (quotingShelley v. AmSouth Bgnkio. 971170RV-C, 2000
WL 1121778, at *8 (S.D. Ala. July 24, 20005ince common issues of law and fact do not
predominate in this case, the Court also concludesRlaatiff fails to meet her burdeaf
establising superiority.ld.; Sacred Heart Health Sys., InG@01 F.3d at 1184 (noting thah#
less common the issues, the less desirable a class action will be as a vehiclé/fog rtbsmt);
see alsoKeller v. Macon Cty. Greyhound Park, IndNo. 3:07CV-1098WKW, 2011 WL
1085976, at *10 (M.D. Ala. Mar. 24, 201¢)Furthermore, the predominance of factual and legal
issues makes the class action the most desirable vehicle for adjudicatingirttee Ri@ntiff
Keller is asserting on behalf of the putative cl§séccordingly, it is

ORDERED AND ADJUDGED thaPlaintiff's Motion, D.E. 165, is DENIED.

DONE AND ORDERED in Chambers, Miami, Floriddnis 22d  day of February

2017.

v

URSULA UNGARO
UNITED STATES DISTRICT JUDGE
copies providedcounsel of record
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