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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No. 16:v-22046GAYLES

JORGE BURILLO AZCARRAGA and
LUZ HOLDINGS PTE. LTD,,
Plaintiffs,

V.

J.P. MORGAN (SUISSE) S.A.,

J.P. MORGAN SECURITIES LLC, and

JESUSFOMPEROSA PEREA,
Defendants

ORDER

THIS CAUSE comes before the Court éHaintiffs Jorge Burillo Azcarraga (“Burillo”)
and LUZ Holdings Pte. Ltd.’s (“LUZ”) Motion to Remand [ECF No. 16]. The Courtdaasfully
reviewed the parties’ briefs, the record in this case, and the applicable lasvathdrivise fully
advised in the premises. For the reasons that fotlmmotionshall be granted.
l. BACKGROUND

In 2007,JorgeBurillo Azcarragé family business was kb upon which he received $84
million, which at that timecomprised the vast majority of his financial assets. Compl. § 17. Shortly
thereafterBurillo opened investment accounts widkfendant J.P. Morgan (Suisse) S.A. (*J.P.
Morgan (Suisse)”) through Defendant Jesus Fomperosa Perea (“Foaipémasemployee) and
other J.P. Morgan agents, anddeposited nearly the entirety of the $84 million witR. Morgan
(Suisse)the “Burillo Accoung’). Id. § 18. In or about 2009.P.Morgan (Suissej)ecommended
that Burilloretain anothed.P. Morgarentity to establish a trust for him becatise trust structure
would help with estate planning and asset protecttbrfl 23. Burillothenestablished the Rev

cable Deed of Trust (theBurillo Trust”) betweerBurillo, as settlor of the Burillo Trust, and J.P.
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Morgan Trust Company (New Zealand) Limited (the “Teddtas trustee of the Burillo Trust.
Id. § 24. The Trustethen formed LUZ, as an entity wholly owned by the Burillo Trushatul
the majority of the Burillo Trust asseenddeposited the majority of the Burillo Trust assets into
accounts afl.P. Morgan (Suissestablished in LUZ’'s namighe “LUZ Account”) Id. 1 25.This
lawsuit arises from a dispute about the managemeéheafssets ithe Burillo and LUZ Accounts.

The LUZ Account was opened via a J.P. Morgan (Sudssg)ment titled “APPLICATION
FORM TO OPEN AN ACCOUNT RELATIONSHIP FOR LEGAL ENTITY(the “LUZ Agree-
ment”). Notice of RemovalCompositeEx. F [ECF No. 17] at 6871. It is undisputed that an
agent of LUZ with authority executed the LUZ Agreement on behalf of lWidler Part [H—
“AGREEMENTAND SIGNATURES—the LUZ Agreemenprovides, in pertinent part:

By signing this document, the Client acknowledges that it has received a copy

of the Terms and Conditions Applicable to Clients of J.P. Morgan (Suisse) SA

[the “Bank”] and has read, understood and expressly approves the same (in

particular the clauses of he General Terms and Conditions relating to the

rights of pledge of the Bank, the application of Swiss law and the confeant

of jurisdiction on the Courts of the Canton of Geneva, as well as any Special
Terms as applicable).

Id. at 71. TheTerms and Contions Applicable to Clientgéhe “Terms andConditions) refer-
enced in this passage afifty -plus—pageJ.P. Morgan (Suisselssued documerthat isdivided
into three partsGeneral Terms and Conditions; Special Temwlsich itself is further divided
into four subparts (Banking and Custody, Discretionary Investment Managemeritygoaadl
Advisory, and Client Websiteand Country Specific Special Termehich itself is further divided
into four subpartsHrance, Germany, Spain, athdly). Section 24 othe General Terms and
Conditions provides:

24. APPLICABLE LAW AND JURISDICTION

24.1 All relations to which theseTerms and Conditions Applicable to Clients
apply shall be governed by Swiss law.

1 Version E4801-11.01—the English version of the documgnirportedlyin use at the time
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24.2 The ordinary courts of the Canton of Geneva shall have sole jurisdiction
to hear and determine any disputes hereunder, subject to the right of
appeal to the Swiss Federal Court in the cases provided for by law.
However, [J.P. Morgan (Suisse) SA] shall have the right to institute
proceedings before the courts of the Client’s habitual place of residence
or before any other competent court.

Id. at 1213.

Burillo opened theBurillo Accounst throughtwo identicalJ.P. Morgan (Suiss&)ocu-
mens titled “SOLICITUD DE APERTURA DE UNA RELACION DE CUENTA PARA P&
SONAS FISICAS” [APPLICATION TO OPEN AN ACCOUNT RELATIONSHIP FOR NAF
RAL PERSONS] (the “BurillcAgreemend”). Id. at 6063. Burillo confirms that he executed
these documents. Burillo Decl. [ECF No.-1BY 7.Under Part I*ACUERDO Y FIRMAS’
[AGREEMENT AND SIGNATURES}—the Burillo Agreemens provide (translated intdenglish
in pertinent part

By signing at thebottom of this document, the Client confirms that he/she has

received a copy of the J.P. Morgan (Suisse) SZonditions Applicableto Clients,

to have read them and expressly approve all its terms (specificallyehGeneral

Conditions clauses related to th@pplication of Swiss law and the competent

jurisdiction of the Geneva District), to the extent that its provisions pply to
[the Client’s] relationships with the Bank[J.P. Morgan (Suisse) SA].

[ECF No. 82] at 3 see alsd\otice of Removal Composite Ek.at 63 (original Spanish do¢
ment).The“Conditions Applicable to Clierit§Condiciones aplicables a los clientesferencd

in this passage refers to the Spanish version of the $ames andConditionsdocument refe
enced inEnglish inthe corresponding passage of thgZ AgreementSection 24 of the Spanish-
language&General Conditionsgondiciones generalsprovides {ranslated intd&ndish):

24. APPLICABLE LAW AND JURISDICTION

24.1 All relations related to theseConditions Applicable to Clients shall be
governed by Swiss Law.

24.2 In the event of a dispute, only the ordinary courts of the Geneva B
trict shall have competent jurisdiction, without prejudice to the ability

2 Version $480-1-11.01—the Spanish version of the documgnirportedlyin use at the time
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of seeking recourse before the Swiss Federal Courts in those cases set
forth by law. However, the Bank may initiate legal action before the
relevant courts related to the Client'sdomicile or before any other
court with competent jurisdiction.

[ECF No. 8-1]at4; see alsqECF No. 7-1] at 12 (original Spanish version).

Given that thel'erms andConditionsdocumenhas been translated indeveral languages,
each version contains a section which provides that in the event of inconsistency, thedrench |
guage version will control. For example, Section 21 of&hglishGeneral Terms and Conditions

states

The original French-language version of thel'erms and Conditions Applicable
to Clients, and of all other basic contractual documents, shall constitute the
authoritative version thereof and shall be binding in all respects on the @nt.
In the event of any inconsistency between the Frendanguage text and any
translation thereof into a foreign language, the French text shall prevail and
shall be exclusively applicable. The Frenclanguage version is available on
request.

Notice of Removal Composite Ex. F at Partinently,Section 24 of the Frendanguage version
of the General Terms ar@@bnditions(the Conditions généralesf the Conditions applicables aux
clientg® readg(translated into Englighas follows:

24. APPLICABLE LAW AND FORUM

24.1 All the relationships to which theseConditions Applicable to Clients apply
are subject to Swiss law

24.2 In case of litigation, the ordinary courts of the Canton of Geneva have
sole jurisdiction, subject to appeal to the Swiss Federal Court in the
cases provided by law. However, the Bank may take action at the
Client’'s domicile or before any other court with jurisdiction.

[ECF No. 292] at 4 see alsqECF No. 29-1] at 130 (original French version).
* * *
The Plaintiffs commenced this action on April 28, 2016, in the Circuit Court of tie Ele

enth Judicial Circuit in ashfor MiamiDade County, Floridagssertingstate common law claims

®  VersionF-480-1-11.01—the Frenchversion of the documepurportedlyin use at the time
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against).P. Morgan (Suisse), Fomperosa, and Defendant J.P. Morgan Securities LLU@ofgaR
Securities”)for breach of fiduciary duty, aiding and abetting fiduciary duty, civil conspiracy to
commit breach of fiduciary duty, negligence, negligent supervision, neghgsrgpresentation
and omission, and constructive frawdising fromthe Defendants’ alleged mismanagement of
the Plaintiffs’ assetdNotice of Removal [ECF No. H]f 23. Fomperosa, J.P. Morgan Securities,
and J.P. Morgan (Suisse) were served on May 6, May 9, and June 2, 2016, respectifief\b.

J.P. Morgan Securities fileNotice of Removal (with the consent of Fomperosa and J.P.
Morgan (Suisse)) on June 6, 2016the Notice, J.P. Morgan Securities admits that there is not
complete diversity betweall parties, because the PlaintifisP. Morgan (Suisse), and Fomperosa
are all foreign citizensSee idf 1 (“[D]iversity exists between Plaintiffs, on the one hand, and
JPMorgan Securities, on the othef.Notwithstanding this lack afomplete diversityJ.P. Morgan
Securities argues that the Plaintiffs’ joinder of J.P. Morgais$8) and Fomperosa as Defendants

“Is fraudulent as a matter of fact and law because any claims Plaintiffs may ssslett against

*  As an aside, this Court continues to be confounded by the fact thaitedbe Eleventh Circuit’s lorstanding rule

that “for diversity jurisdiction purposes . . . a limited liability company étiaen of a state of which a mméver

of the company is a citizenRolling Greens MHP, L.P. v. Comcast SCH Holdings, L,L.3¢4 F.3d 1020, 1022
(11th Cir. 2004), parties (be they plaintiffs drafting complaints or defendeatfting notices of removaih every
district courtin this Circuit habitually fail to properly allege the citizenships of limited liapitibmpanies and other
unincorporated business entiti€&ee, e.qg.Griggs v. USAA Cas. Ins. GdNo. 170064, 2017 WL 106015 (N.D.
Ga. Jan. 11, 2017%aston v. TAMCO Prop. Mgmt|LC, 2017 WL 57342 (N.D. Ala. Jan. 5, 201Tyadesmen
Int'l, LLC v. JVC Coatings & Fabrication, LLONo. 130590, 2016 WL 6997068 (S.D. Ala. Nov. 29, 20)pf
Rev. Recovery Solutions, LLC v. Pillars Recovery,,lN@. 1662656, 2016 WL 7188779 (S.D. Fla. Nov. 14,
2016);Le Macaron, LLC v. Le Macaron Dev. LL8o0. 160918, 2016 WL 6211718 (M.D. Fla. Oct. 24, 2016);
Those Certain Underwriters at Lloyd’s, London, Subscribing to Policy PGIARKE2290Scott Miller ©nsulting
Eng'’r, Inc, No. 150481, 2016 WL 204478 (M.D. Ala. Jan. 15, 20H)s. Loan Ctr., LLC v. Roland Garros, Inc.
No. 140213, 2015 WL 7776927 (S.D. Ga. Dec. 2, 2018)nes River Ins. Co. v. Arlington Pebble Creek, LLC
118 F. Supp. 3d 1302 (N.D. Fla. July 30, 20Bsgnch Banking & Trust Co. v. Greenbriar Estates, N®. 13
0012, 2013 WL 432577 (M.D. Ga. Feb. 1, 201BIP. Morgan Securities here joins that regrettably long list of
parties by asserting that it “is a Delaware limited liabilitynpany with its principal place of business in New York.
Thus, for purposes of diversity, it is considered a citizen of Delawar®law York.” Notice of Removal | 16.
Following the rule inRolling Greens*[tJo sufficiently allege the citizenships of unincorporated bessnentities,
the removing partynust list the citizenships of all members of the limited liability company.” S. Beach Grp.
Hotels, Inc. v. James River Ins. CNo. 1623265, 2016 WL 4157422, at *2 (S.D. Fla. Aug. 5, 20T6¢ Notice

of Ramoval’s allegations regarding J.P. Morgan Securities’ citizpreste, therefore, “fatally defectiveTravaglio

v. Am. Express Cp735 F.3d 1266, 1269 (11th Cir. 2013), and were the Court not already grantirgjnti&d
motion to remand, it would otherwise have had grounds to remand based blothBn Securities’ failure to
properly allege diversity of citizenship.



either of those Defendants must be brought in Geneva, Switzerland, pursuant to the germs of
mandatory forum selection clause governing Plaintiffs’ accountioakdtip with JPMorgan
Suisse.”ld.

The Plaintiffs filed the instant motion to remand on July 6, 2016, arguing thatabrs C
does not have subject matter jurisdiction over this action bethissaction isbrought bytwo
non-U.S. citizen Plaintiffagainsttwo nor-U.S. citizen Defendants, and the two AJI(S. citizen
DefendantsJ.P. Morgan (Suisse) and Fompejosare not fraudulently joined’he motion has
been fully briefed and is ripe for the Court’s iew.

. LEGAL STANDARD

The statute governing removal, 28 U.S.C. § 1441, permits a defendant to remove most
civil cases originally filed in state court to federal court if the federal coart properly exercise
federal question jurisdiction under 28 U.S.C. § 1331 or diversity jurisdichden28 U.S.C.

8 1332. Federal question jurisdictientists if the plaintiffs’ suit “arises under” th€bnstitution,
laws, or treaties of the United States,” and the issue “must appear on the face of th& glainti
well-pleaded complaint.Cmty. State Bank v. Strar§p1l F.3d 1241, 1251 (11th Cir. 2011) (quoting
28 U.S.C. § 1331). Generally, a case “arises under” federal law if feaeral¢ates the cause of
action, or if a substantial disputed issue of federal laawniscessary element of a state law claim.
Franchise Tax Bd. v. Constr. Laborers Vacation Trd&3 U.S.1, 9-10, 13 (1983)Diversity
jurisdiction requires fully diverse citizenship of the parties and an amouwantroversy over
$75,000, assessed at the time of remdyhlen Floor Covering, Inc. v. Lamib60 F.3d 1283,
1287 (11th Cir. 2011kee als®8 U.S.C. § 1332(a).

Upon removal, 28 U.S.C. § 1447(c) “implicitly recognizes two bases upon which at distric
court may—and in one case mustorder a remand: when there is (1) a lack of subject matter

jurisdiction or (2) a defect other than a lack of subject matter jurisdictiternandez v. Seminole



County 334 F.3d 1233, 12387 (11th Cir. 2003) (citation omitted). If a plaintiff seeks remand
on the basis of a lack of subject matter jurisdiction, she may file a motion tod-enany time,
and “[i]f at any time before finaudgment it appears that the district court lacks subject matter
jurisdiction, the case shall be remanded.” 28 U.S.C. § 1447(c). If the plagdgks semand on
the basis of any other defect, she must file a motion to remand within thirty ferytha fling
of the notice of removald. “The removing party bears the burden of proof regarding the existence
of federal subject matter jurisdictiorCity of Vestavia Hills v. Gen. Fid. Ins. C6.76 F.3d 1310,
1313 n.1 (11th Cir. 2012), and it bears the burden of demonstrating that removal is ggeper,
Williams v. Best Buy C0269 F.3d 1316, 1319 (11th Cir. 2001).

A district court considering a motion to remand “has before it only the limiteensa of
evidence available when the motion to remand id-ilee., the notice of removal and accompan
ing documents,Lowery v. Ala. Power Cp483 F.3d 1184, 12184 (11th Cir. 2007) (footnote
omitted), although the court “when necessary [may] considefrpogival evidence in assessing
removal jurisdiction,” such as “to establish facts present at the time of retmeretka v. Kolter
City Plaza ll, Inc, 608 F.3d 744, 773 (11th Cir. 2010) (¢jng Sierminski v. Transouth Fin. Corp.
216 F.3d 945, 946, 949 (11th Cir. 2000)). If that evidence is insufficient to establish the propriety
of removal, “neither the defendants nor the court may speculate in an atiemgike up for the
notice’s filings.” Lowery, 483 F.3cat 121415. The district court is required to “strictly construe
the right to remove’ and apply a general ‘presumption against the exerdesdeodl jurisdec-
tion, such that all uncertainties as to removal jurisdiction are to bleedda favor of remand.”
Scimone v. Carnival Corp720 F.3d 876, 882 (11th Cir. 2013) (internal punctuation marks omitted)
(quotingRussell Corp. v. Am. Home Assur. @64 F.3d 1040, 1050 (11th Cir. 2001)). That said,
it must be “equally vigilant” irprotecting a defendant’s right to proceed in federal court as it is in

respecting the state court’s rigbtretain jurisdictionPretka 608 F.3d at 766.



1. DISCUSSION

“Alienage jurisdiction is a form of diversity jurisdiction under whiederal courtsnay hear
cases between ‘citizens of a State and citizens or subjects of a foreigh Btatmos Valle del
Cibao, C. por A. v. Lama&33 F.3d 1330, 1340 (11th Cir. 2011) (quoting 28 U.S.C. § 1332(a)(2)).
“Like the complete diversity rule in cases betwedizens of different states, alienage jurisdiction
prohibits an alien from suing another alien in federal court unless the suit incloied Btates
citizens as plaintiffs and defendantsl’ (citation omitted)see also Iraola & CIA, S.A. v. Kimbgvl
Clark Corp, 232 F.3d 854, 860 (11th Cir. 2000) (“It is a standard rule that federal courts do not
have diversity jurisdiction over cases where there are foreign entitieslosies of the action,
without the presence of citizens of a state on bd#ssi).While oneof the Defendants (J.Rlorgan
Securities)s aUnited States citizen, the PlaintifiSomperosa, and J.P. Morgan (Suisse) are not;
so, facially, alienaggurisdiction does not exist.

That saidthe judicially created doctrine of fraudulent joinder provides an exception to
the requirement of complete diversity (or, as in this case, alierfage)riggs v. John Crump
Toyota, Inc. 154 F.3d 1284, 1287 (11th Cir. 1998). Under this docttimghena plaintiff names
a nondiverse defendant or resident defendant solely in order to defeat federaltyliveisilic-
tion, the district court must ignore the presence of thednarse defendant and deny any motion
to remand the matter back to state coutenderson v. Wash. Nat'l Ins. Cd54 F.3d 1278, 1281
(11th Cir. 2006). In such a case, the plaintiff is said to have “fraudulently joined” thaiverse
defendantld. To establish fraudulent joinder, the removing party has the burden of proving by
clear and convincing evidence that either: (1) there is no possibility the plaami#stablish a
cause of actiomgainst the nodiverse(or alien)defendants; or (2) the plaintiff has fraudulently
pled jurisdictional facts to bring the naliverse(or alien)defendants into state cougtillwell v.

Allstate Ins. Cq.663 F.3d 1329, 1332 (11th Cir. 20Xfr curiam)



The Defendants here seek to establish fraudulentgothdough the first thepr they argue
that there is no possibility that Burillo and LUZ can establish a cause of agaarst J.P. Morgan
(Suisse) and Fomperosa, because the forum selection clause contained inlitha®utUZ
Agreements mandatesatidisputes arising under the Agreements must be brought in Switzerland.
Should the Court disregard the joinder of J.P. Mo(§anss¢ and Fomperosa as fraudulent, iaie
age jurisdiction would then exist becatiserelevant parties woullde foreigncitizens or subjects
on one side and a U.S. citizen on the other. A district court makes the determinatiomgegardi
fraudulent joinder on the basis of the plaintiff's pleadings at the time of remopplesnented
by any affidavits and deposition trangts submitted by the partieBacheco de Perez v. AT&T
Co, 139 F.3d 1368, 1380 (11th Cir. 1999F]ederal courts are not to weigh the merits of a
plaintiff's claim beyond determining whether it is an arguable one under stateGaowe v.
Coleman 113 F.3d 1536, 1538 (11th Cir. 1997A]ll that is required to defeat a fraudulent
joinder claim is a possibility of stating a valid cause of acti8illwell, 663 F.3d at 1333 (quoting
Triggs 154 F.3d at 1287). To determine whether a plaintiff couldodéttise district court must
evaluate the factual allegations in the light most favorable to the plaintiff and @sobéte any
uncertainties about state substantive law in favor of the plair@fbive 113 F.3cat 1538.

Under Florida law, mandatory forum selection clauses “should be enforcedainstrece
of a showing that enforcement would be unreasonable or urilastiique v. Fabbri 493 So. 2d
437, 440 (Fla. 1986). “A mandatory forum selection clause is identifieexelusive’ language
and ‘must be honored by the trial court in the absence of a showing thatutbeislanreasonable
or unjust.” R.S.B. Ventures, Inc. v. Berlowi201 So. 3d 719, 7221 (Fla. 4th DCA 2016) (quoting
Michaluk v. Credorax (USA), Incl64 So. 3d 719, 7223 (Fla. 3d DCA 2015)see also Allstate
Fire & Cas. Ins. Co. v. Hradecky— So. 3d—, 2016 WL 6249155, at *3 (Fla. 3d DCA Oct. 26,

2016) (“Whether a forum selection clause is mandatory or permisgieadieon language indtea



ing exclusivity. If the forum selection clause states that any litigation must or shall beesthia

a specified forum, the clause is mandatory. Absent such language, the clausessvee” (cia-
tion omitted)); Golden Palm Hosp. Inc. v. Stearns Bank Nast'n 874 So. 2d 1231, 1237 (Fla.
5th DCA 2004) (finding that use of the word “shall” in the documents is “indicative of aamand
tory provision rather than one that is permissive”).

“To evade enforcement of a mandatory forum selection clause, the contractually agreed
upon venue must be ‘unreasonable or unjuBt.3.B. Venture201 So. 3d at 721 (quotik@grmers
Grp., Inc. v. Madio & CQq.869 So. 2d 581, 582 (Fla. 4th DCA 200Absent argument or record
evidence establishing the unreasonableness or unjustness of the forum sdesi®naccourt
cannot find that the clause is invalichurus v. Stornoway Invs., LLC v. Ketl88 So. 3d 840, 843
(Fla. 1st DCA 2010). “[l]t is not enough to merely ‘show that litigation in [andtmem] would
result in additional expense or inconveniendd.3.B. Venture201 So. 3d at 72huotingFarmers
Grp., 869 So. 2d at 583)).

While the Defendants offer much in the way of argument that the forum selection clause
in the Agreements precludes the possibility that the Plaintiffs@@wveragainst J.P. Morgan
(Suisse) and FomperosaFloridastate court, that argumenbuld requirehe Court to gdbeyond
the permissible scope of tHeudulent joinder analyste make thaletermination that J.P. Morgan
(Suisse) and Fomperosa were fraudulently joidde Defendants have implored the Court to
determing1) which forum selection clause appli€¢2) whether the language anyapplicable
forum selection clausis mandatoy or permissive(3) if the forum selection clause is mandatory,
whetherthereexistsrecord evidence establishing the unreasonableness or urgustribe forum
selection clauseand (4)if there is no such record evidenadhether the forum selection clausan
be invoked by Fomperosa (a nsignatoryto the Burillo and LUZAgreements The Eleventh

Circuit has warned against district courts making findings of frandydender where thdlistrict
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court must make legandfactual determinations in order to do See Hendersqor54 F.3cdat
1282;cf. Clear Channel Commc’ns, Inc. v. Citigroup Global Markets,, 41 F. Supp. 2d 874,
879 & n.3(W.D. Tex. 2008)declining to find fraudulent joinder in a case involving a forumcsele
tion clauseand distinguishing the case from those involving statutes of limitation, “in whech t
time that thecause of actiomaccrued is generally discernible from the pleadingmtsives”).
Indeed, most of thEleventh Circuifraudulent joindecases cited by the partiesn onthesimple
guestion of whether the plaintdfallegationscould possibf statea claim under substantive law.
See e.qg, Stillwell, 663 F.3d at 13335 (deciding whethethe plaintiff possibly stated a claim
under Georgia law against insurance agent for failing to procure adequatsagsaoverage);
Henderson454 F.3d at 12884 (deciding whether the defendants had proven that no Alabama
court could possibly findhe plaintiff's complaint sufficient to invoke Alabama statute of lianit
tions tolling statute)Pachecade Perez139 F.3dat 138081 (11th Cir. 1998) (deciding whether
the plaintiff possibly stated a claim under Venezwdkav for negligence)Crowe 113 F.3d at
153942 (deciding whethehe plaintiff possibly stated a claim under Georgia law for nuisance)
The Defendants have provided no authority that would pénimsiCourtto make the prerequisite
legal and factual determinatioregarding the identity, applicability, and enforceability of the forum
selection clauses that would be necessary for a finatghe Defendants have been fraudulently
joined.In the absencef such authority, the Court rejects the Defendantstation to create it.

In the context of fraudulent joindea district court’s “authority to look into the ultimate
merit of the plaintiff's claims must be limited to checking for obviously frauttude frivolous
claims. . .. [T]he district court is to stop short of adjudicating the merits of casedothat appear
readily to be frivolous or fraudulentCrowe 113 F.3d at 1542. The Defendants have not argued
that the Plaintiffs areubstantively unable to state claimso they concede that the Plaintiffs’

claims are not fraudulent or frivolous on thiice.And becausdhe Defendantbhave failedto
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persuaden their sole argument that, procedurally, the Plaintiffs are precluded fromnigyiagi

causeof actionby any forum selection claus¢he Court finds that they havailed toprove by

clearand convincing evidence that there ispossibility that the Plaintiffs could ediish a cause

of action against J.P. Morgan (Suisse) or Fompersaupshotof that failure isthatthe Court

cannotfind that either J.P. Morgan (Suisse) or Fomperosa were fraudulently jdinecase,

thereforemust be remanded.

V.

CONCLUSION

Based on the foregoing, it BRDERED AND ADJUDGED that the Plaintiffs’ Motbn

to Remand [ECF No. 16] GRANTED. This action iREMANDED in its entirety to the Circuit

Court of the Eleventh Judicial Circuit in and for Miami-Dade County, Florida.

This action iSCLOSED and all other pending motions &»d&NIED AS MOOT .

DONE AND ORDERED in Chambers at Miami, Florida, tt2ndday of February, 2017.

DARRIN P. GAYLES
UNITED STATES DI ICT JUDGE
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The Court is aware that J.P. Morgan (Suisse) and Fomperosa filed a toatiemiss on the basis fafrum non
convenien$ECF No. 13] and a motion asking the Court to rule orfaheém non conveniensotion prior to co-
sideration of the motion to remand [ECF No. 41], and it is equallyathat the Supreme Court has instructed that

a district court has dcretion to respond at once to a defenddatism non conveniergea, and
need not take up first any other threshold objection. In particulayrareeed not resolve whether
it has authority to adjudicate the cause (subijegtter jurisdiction) . . . if it determines that, in
any event, a foreign tribunal is plainly the more suitable arbiter of énisnof the case.

Sinochem Int'l Co. v. Malaysia Int’| Shipping Carp49 U.S. 422, 425 (2007). HowevBmochenalso states that

If, however, a court can readily determine that it lacks jurisdiction ogeratise or the defendant
the proper course would be to dismiss on that ground. In the mine rasesf gurisdiction “will
involve no arduous inquiry” and both judicial economy and the condmfe@dinarily accorded
the plaintiff's choice of forum “should impel the federatidao dispose of [those] issue[s] first.”

Id. at 436. (alterations in original) (quotifRuhrgas AG v. Marathon Oil Cdb26 U.S. 574, 5888 (1999)). This
Court hagproperly taken the less burdensome course in resolving the Plamiiffion to remandirst: the lack

of subject matter jurisdiction was not difficult to determine, and it canmsilnl that anforum non conveniens
considerations weighed heavily (if at all) in favor of dismisSéalid. (“[W]here subjectmatter or personal jisi
diction is difficult to determine, anfbrum non conveniersonsiderations weigh heavily in favor of dismissal, the
court properly takes the less burdensome course.”).
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