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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No. 16-cv-22236-GAYLES

HARTFORD STEAM BOILER INSPECTION
AND INSURANCE COMPANY,
Plaintiff,

V.
BRICKELLHOUSE CONDOMINIUM

ASSOCIATION, INC,,
Defendant.

ORDER

THIS CAUSE comes before the Court on DefentdBrickellhouse Condominium Associ-
ation, Inc.’s (“Brickellhouse”) Motion to Disies Complaint [ECF No. 10]. Brickellhouse moves
to dismiss this action based on abstention andstoigs Count | of PlairfiHartford Steam Boiler
Inspection and Insurance Company’s (“HSB”) Cdennpt for failure tostate a claim upon which
relief can be granted. The Court has carefully camsitlthe Complaint, the briefs of counsel, and
the applicable law, and is otherwise fully advigethe premises. For the reasons that follow, the
Motion to Dismiss shall be granted.
l. BACKGROUND

According to the allegations in the Comipia HSB issued an insurance policy (the
“Policy”) to Brickellhouse with a policy péod from October 172015, to October 17, 2016.
Compl. § 8. The subject propertgcated at 1300 Brickell Bay Drevin Miami, Florida, utilized
a robotic valet parking garagessgm (the “Robotic Garage”)d. § 9. Shortly after beginning
operation of the Robotic Garage, Brickellhousgdmeexperiencing problems retrieving cars in a

timely fashionld. 1 10. On November 4, 2015, the Rob@iarage shut dowmand it remains non-
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operational to datdd. I 12. Brickellhouse file a claim with HSB on Bvember 18, 2015, and
HSB thereafter began investigating the claidh.{1 13-14. On January 30016, as part of its
investigation, HSB requestedh Examination Under Oatld. § 18. Over the ensuing months,
Brickellhouse did not provide HSB with access te itisured and/or its agent for such an exami-
nation.Id. 1 20.

On May 9, 2016, Brickellhouse filed a Petitiom fdeclaratory Relief against HSB, which
is currently proceeding before the Complex Busekitigation Division of the Circuit Court of
the Eleventh Judicial Circuit in and for Miami-Dade County, Floridaf 22! Citing to the def-
initions of “Covered Equipment,” “Accident,” arfi@€overed Cause of Loss” contained within the
Policy, the petition seeks the ®atourt’'s determination of nunears issues, including that the
breakdown of the Robotic Garagecovered under the PolicgeeDef.’s Mot. Ex. B. 11 87-88,
160(m)-(0) (Second Amended Complaimthe state court action).

HSB filed its Complaint in this Court orude 16, 2016 [ECF No. 1Also citing to the
definitions of “Covered Equipment,” “Accidentdhd “Covered Cause of Loss” contained within
the policy, it seeks a declaratory judgrméhat the Robotic Garage’s breakdoismot covered
under the PolicySeeCompl. 1 44see also idat 11. HSB also assertkaim against Brickell-
house for breach of contract, alleging that Brickellhouse breached the Policy by filing a Petition
for Declaratory Relief in the state court prior tter alia, submitting to an Examination Under
Oath, a condition precedent to filing a lawsuit under the Pdhieg.idff 31-41.

Brickellhouse filed the instant Motion on J@g, 2016 [ECF No. 10]. It argues that HSB'’s
breach of contract claim should be dismissed forraita state a claim and that this Court should

abstain from exercising fjisdiction under the Dealatory Judgment Act.

1 Brickellhouse originally filed its state court complaagfainst Brickellhouse Holding, LLC, the developer of the

subject property, and Harvey Hernamda developer-appointed director and President of the Brickellhouse Condo-
minium AssociationSeeDef.’s Mot. at 7 n.3 The above-mentiondtition for Declaratory Relief against HSB
was included as part of the Second Amended Complaint filed in that litigation.



1. DISCUSSION

A. Breach of Contract Claim

To survive a motion to dismiss brought puastito Federal Rule of Civil Procedure
12(b)(6), a claim “must contain sufficient factual mgteecepted as true, to ‘state a claim to re-
lief that is plausible on its facé meaning that it must contaiffactual content that allows the
court to draw the reasonable inference thatdéfendant is liable for the misconduct alleged.”
Ashcroft v. Igbagl556 U.S. 662, 678009) (quotindell Atl. Corp. v. Twomb|y650 U.S544, 570
(2007)). While a court must accept well-plead®ctual allegations asue, “conclusory allega-
tions . . . are not entitled to an assumption ohtrdegal conclusionmust be suppted by factual
allegations.’Randall v. Scoit610 F.3d 701, 709-10 (11th Cir. 201Q).]he pleading are construed
broadly,” Levine v. World Fin. Network Nat'l Bap#37 F.3d 1118, 112(11th Cir. 2006), and the
allegations in the complaint are viewede light most favorable to the plaintiBjshop v. Ross
Earle & Bonan, P.A.817 F.3d 1268, 1270 (11@ir. 2016). At bottom, th question is not whether
the claimant “will ultimately prevb. . . but whether hisomplaint [is] sufficietto cross the federal
court’s threshold.'Skinner v. Switzeb62 U.S. 521, 530 (2011).

Under Florida law, the element$ a breach of contractaim are “(1) a valid contract;
(2) a material breach; and (3) damagésieédman v. N.Y. Life Ins. C®85 So. 2d 56, 58 (Fla.
4th DCA 2008). Although HSB alleges the existerof a valid insurarecontract and that
Brickellhouse allegedly breached that contractdfysing to allow an Examination Under Oath
of the insured and/or its agent, it does allege that it has been maged in any way by that
breach. Furthermore, in itsl damnuntlause under Count HSB states only that it “requests
this Court to enter judgment irsifavor and to issue an Order diegycoverage fothe Defendant’s
claim.” Compl. at 9. Without aallegation of damages, HSB camrstate a claim for breach of

contract. Accordingly, the motion thsmiss Count | must be granted.



B. Abstention

A district court has wide discretion in determining whether to exercise jurisdiction under
the Declaratory Judgment Act, 28 U.S.C. § 280%eqWilton v. Seven Falls Cdb15 U.S. 277,
289-90 (1995). The Act gives the federal courty sobmpetence to make a declaration of rights;
it does not impose a duty to do sArheritas Variable Life Ins. Co. v. Roaetil F.3d 1328, 1330
(11th Cir. 2005) (citindBrillhart v. Excess Ins. Co. of An816 U.S. 491494 (1942)). IrBrillhart,
the Supreme Court explaid¢hat “it would be uneonomical as well agexatious for a federal
court to proceed in a declaratory judgment ainere another suit is pending in a state court pre-
senting the same issues, not governed Ogrid law, between the same partiéd.’at 495.

A court may deem concurrentag® and federal actions to parallel “if the parties and
issues involved are ‘sufficiently similar’ in naturéiduston Specialty In€o. v. La Gazzetta, LLC
No. 15-21756, 2015 WL 9258096, at *1 (SHa. Dec. 18, 2015) (quotingmerisure Mut. Ins.
Co. v. Plantation Key Office Park, LLL.Ro. 11-60136, 2011 WL 243868, at *3 (S.D. Fla. June
14, 2011)). If the court so deems, it may pratéean analysis under the Eleventh Circuit’s
Ameritasdecision, in which that court provided nine fastthat a district court should weigh in
deciding whether to accept or tlee jurisdiction over a declaratojydgment case in light of an
ongoing parallel state action:

(1) the strength of the state’s intergshaving the issuesised in the federal
declaratory action decided in the state courts;

(2) whether the judgment in the federatldeatory action would settle the contro-
versy;

(3) whether the federal declaratory action would serve a useful purpose in clarify-
ing the legal relations at issue;

(4) whether the declaratory remedy isnigeused merely for the purpose of “pro-
cedural fencing”—that is, to provide anena for a race for res judicata or to
achieve a federal hearing in a case otherwise not removable;

(5) whether the use ofdeclaratory action would inease the friction between
our federal and state courts and ioyperly encroach on state jurisdiction;



(6) whether there is aternative remedy that is better or more effective;

(7) whether the underlying factual iss@e important to an informed resolution
of the case;

(8) whether the state trial court is irbatter position to ealuate those factual
issues than is the federal court; and

(9) whether there is a close nexus between the underlying factual and legal issues
and state law and/or publpolicy, or whether féeral common or statutory
law dictates a resolution ofd@tdeclaratory judgment action.

411 F.3d at 1331. This list of facs is “neither absolute nor is any one factor controllifd.”

HSB hinges its entire opposition to Brickellhouse’s Motion on the assumption that the
“stricter” abstention standard articulated by the Supreme CoGulorado River Water Conser-
vation District v. United Stateg24 U.S. 800 (1976), “ust be applied” in this case because its
Complaint “includes a count for breach of contraBl.”s Opp’n at 8. HSRlearly fails to account
for the possibility either that théourt would dismiss its breach odntract claim othat the Court
would disagree that an analysis un@eforado Riverabstention is the propene, because it has
included no argument in responseBtackellhouse’s contention th&8rillhart abstention applies.
As this Court recently articulatefa] plaintiff who, in [its] responwe brief, fails to address [its]
obligation to object to a poimaised by the defendant implicitly concedes that pof&tizman v.
City of Hialeah No. 15-23985, 2018VL 3763055, at *3 (S.DFla. July 14, 2016)%ee also Jones
v. Bank of Am., N.A564 F. App’x 432, 434 (11th Cir. 201@er curiam) (“When a party fails
to respond to an argument or athisse address a claim, the Cbdeems such argument or claim
abandoned.” (quotingudson v. Norfolk S. Ry. CQ09 F. Supp. 2d 1301324 (N.D. Ga. 2001))).

Upon consideration, and giveratrtHSB (to its detriment) has failed to respond to Brickell-
house’sBrillhart abstention argument, the Court finds tBatlhart abstention applies. First, the

parties and issues involved in this action and the state court action are sufficiently similar in nature.



The relevant parties to the two actions are identiaatj the substantive claim in this action is the
mirror image of the pertinent claim in the stabeirt action (based on the same language contained
within the Policy), with HSB seekinigp this action declaratory reliefenying coverage and
Brickellhouse seeking in the statourt action declaratory reliegtablishing coverageSee
Nationwide Ins. Co. of Am. v. Coastal Chem.,,INo. 13-80021, 2013 WRB974617, at *3 (S.D.
Fla. July 31, 2013).

And second, thé&meritasfactors favor abstention. Forstance, as Chief Judge Moore
recently ruled, regarding the firdifth, and ninth factors:

[These]factors, which touch on concerns of comity, weigh heavily in favor of

abstention. Florida law, not federal laggverns the substantive issues presented in

this case, giving Florida a strong interest in having the controversy decided in state

court. Indeed, there is reubstantive federal nexus tiois cause of action—[the

plaintiff]'s claim present®nly state law issues, and psblic policy implications

affect only Florida insurance contractsvéi Florida’s strong interest in this case

and its marginal significancgsewhere, federal jurisdiction over this action would

only encroach on the province tbfe state court. Resolution by a state trial court,
with review by a state appellate court, is therefore preferable.

GEICO Gen. Ins. Co. v. LacayNo. 15-20582, 2015 WHB464020, at *2 (S.Crla. July 21, 2015)
(citation omitted). Chief Judge Moore’s reasoningaethese factors applies with equal force here.
The declaratory claim brought by BS$s brought pursuant to a Florida insurance policy pertaining
to the Robotic Garage. No fedélaw governs HSB'’s claimsd HSB asserts no independent fed-
eral causes of action. Florida, tefare, has a much stronger intran this case, which would be
decided under Florida lawhan does this Courdee Mt. Hawley In€o. v. Park Ave. at Metrowest,
Ltd., No. 13-0556, 2013 WL @B946, at *4 (M.D. Fla. Dec. 30, 2013) (noting, as to the fifth
factor, that “there is an inherent potential foction between the federal and state courts ‘in having

double-tracked, near-idengklitigation pending irboth federal and statourts, such that the

2 That there are other parties to thetestcourt action on unrelated claims the not present in this action is of no

moment.See GEICO Gen. Ins. Co. v. Lacajw. 15-20582, 2015 WL 4464020, at *3 (S.D. Fla. July 21, 2015).



first court’s ruling on a pdéicular issue may haves judicataeffect on the second court’s ability
to hear and decide the same issue, even $ebend court disagrees with the first court’s deter-
minations.” (quoting_exington Ins. Co. v. Rolispd34 F. Supp. 2d 1228241 (S.D. Ala. 2006))).

Furthermore, the eighth factor—addressing whettie state trial court is in a better posi-
tion to evaluate the underlying fael issues than is the federauct—also influences the conclu-
sion in favor of abstention. TH&econd Amended Complaint in thte court action asserts eight
counts against three defendants, and the covéssages on which Brickellhouse seeks declaratory
judgment are only three of twenty-seven issueskBlihouse has raised for determination before
the state courSee generallfpef.’s Mot. Ex. B. “The underlying state action is ongoing and the
state court, with its added familigr of the issues, is already assig the disputed material issues
at bar.”Houston Specialty Ins. G&015 WL 9258096, at *2. And it is a far better use of judicial
economy for the state court to determine these covésages as part of the entire litigation than
for this Court to determine only a smpiéce, which also implicates the simeritasfactor.

“[T]he Court has no obligation to considerchaand every factor on the list . . .Bfight
House Networks, LLC v. Pinellas Courjo. 14-1237, 2014 WK794786, at *8 (MD. Fla. Sept.
25, 2014)see also Great Lakes Reinsurance (UK) PLC, TLU, @8 F. App’'x 813, 815 (11th
Cir. 2008) (per curiam) (“We . . . have upheld strilit court’s refusal to assert jurisdiction where
the district court had consideredly two of the factors . . .).”Accordingly, based on themeritas
factors reviewed, the Court findsat abstention is warranted.

[11.  CONCLUSION

Based on the foregoing, it BRDERED AND ADJUDGED that the Defendant’s Motion
to Dismiss [ECF No. 10] iSRANTED as follows:

(1) Count I of the Plaintiff's Complaint [ECF No. 1] BISMISSED WITHOUT

PREJUDICE for failure to state a claim upon which relief can be granted; and



(2) Count Il of the Plaintiffs Complaint i®ISMISSED WITHOUT PREJUDICE
under theBrillhart abstention doctrine.
This action iSCLOSED and all pending motions aRENIED ASMOOT.

DONE AND ORDERED in Chambers at Miami, Florid#his 30th day of September, 2016.

oV y 4

DARRIN P. GAYLES
UNITED STATESDIST JUDGE




