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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No. 16-cv-22244-GAYLES

ILYESYAKOUB,
Plaintiff,

V.

TRADEWINDSAIRLINES, INC. d/b/a

SKYLEASE CARGO, INC.; SKY LEASE I,

INC.; and SKY LEASE Il, INC,,
Defendants.

ORDER

THIS CAUSE comes before the Court on Defendants Sky Lease I, Inc., and Sky Lease I
Inc.’s (collectively, “Sky Lease”) Motion to Dismiss Plaintiff’s Comipla|[ECF No. 16]: The
Court has reviewed the Complaint, the briefs of counsel, and the applicable law andwssethe
fully advised in the premises. For the reasons that follow, the motion shall be granted.
l. BACKGROUND

According to the allegations in his Complaint, Plaintiff llyes Yakoub wasl@yad by the
Defendants as a pilot from July 2011 until August 2013. Compl. { 13. During the course of his
employmentYakoub states that hgas discriminated by the Defendants in various ways because
of his national origin (Arab/Middle Eastern) and religitsigm). He was denied promotionghen
less qualified andessexperiencedion-Arab, non-Muslim pilots with lower seniority were pf
moted over him andivenpreference for overtime and working longer flights.§ 15.He was
alsothreatened by superiors to surrender his flight schedulerié\rab, nonMuslim pilots, and

when he voiced his opposition, the Defendants revised his flight schietiflel9. Supervisors

! Defendant Tradewinds Airlines, Inc. d/b/a Skylease Cargo, Inc. hagnasponded to the Complaint.
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would frequently make comments disparaging of people of Aratedéssuch as calling them
“terrorists.”1d. 1 17. The Defendants would refuse Yakoub’s repeated requests for meals that did
not include pork, which he is forbidden to eat as a MudkinYakoub states that after being
subject to years of discriminatory conduct, he was constructively dischargaeyostA8, 2013.

Id. 1 20.

Yakoub filed a Charge of Discrimination with the Florida Commission on Humaa Rel
tions on August 1, 2013, which was crdésd with the Equal Emplgment Opportunity Cm-
mission (“EEOC”).1d. { 21;see alsdDef.’s Mot. Ex A (charge of discrimination). The EEOC
mailed Yakoub a Notice of Right to sue on March 29, 2016. Compl. YaXaubthen filed his
Complaint in this Court on June 16, 2016 [ECF Mp.He claims that the Defendants violated
Title VII of the Civil Rights Act of 1964, 42 U.S.C. § 200@¢,seq.the Florida Civil Rights Act,

Fla. Stat. § 76@t seqg.and 42 U.S.C. § 1981.

Sky Lease filed the instant motion to dismiss on October 5, [HI1B No. 16]. They assert
three arguments: (Ihe Complaint is a shotgun pleadin@) the claims for constructive discharge,
failure to promote, and hostile work environment are barred because they are beyongdhe sc
of Yakoub’sCharge of Discrimination; and (3) Yakoub’s Section 1981 claim must fail because
Yakoub has not made allegations of discrimination based on race.

. LEGAL STANDARD
To survive a motion to dismiss brought pursuant to Federal Rule of Gigiédure 12(b)(6)
a claim “must contain sufficient factual matter, accepted as true, to ‘state a claineftthat is
plausible on its face,” meaning that it must contain “factual content that allowsuhet@ draw
the reasonable inference that the defendant is liable for the miscorldget dlAshcroft v. Igbal
556 U.S. 662, 678 (2009) (quotiBgll Atl. Corp. v. Twombly550 U.S. 544, 570 (2007)). While

a court must accept webleaded factual allegations asdrticonclusory allegations . . . are not



entitled to an assumption of trutHegal conclusions must be supported by factual allegations.”
Randall v. Scoft610 F.3d 701, 7020 (11th Cir. 2010). “[T]he pleadings are construed broadly,”
Levine v. World Fin. Network Nat'| Ban#37 F.3d 1118, 1120 (11th Cir. 2006), and the alleg
tions in the complaint are viewed in the light most favorable to the plaBisthop v. Ross Earle

& Bonan, P.A.817 F.3d 1268, 1270 (11th Cir. 2016). At bottom, the question \whether the
claimant “will ultimately prevail . . . but whether his complaint [is] sufficient tessrhe federal
court’s threshold.'Skinner v. Switzeb62 U.S. 521, 530 (2011).

[11. DISCUSSION

The Court need not reach the substance of Yakoub’s clagoause it finds that Sky
Lease’s shotgun pleading argument is dispositive of the mdialistrict court has the obligation
to identify and dismiss a “shotgun” complaiBee Paylor v. Hartford Fire Ins. Co/48 F.3d
1117, 112627 (11th Cir. 2014)Davis v. CocaCola Bottling Co. Consql516 F.3d 955, 979 n.54
(11th Cir. 2008)abrogated on other grounds by Igh&b6 U.S. 662. Recently, the Eleventh
Circuit outlined four types of these pleadings, all of which require amendmenisbetey fall
“to give the defendants adequate notice of the claims against them and the groundkicipon w
each claim restsWeiland v. Palm Beach Cnty. Sheriff's Offic62 F.3d 1313, 1323 (11th Cir.
2015). One type of shotgun pleading “is one that commits the sin of not separatindiffeceat
count each cause of action for relidfl” at 1322-23.

The Eleventh Circuit has also interpreted Federal Rule of Civil Procedureta®@equire
separate counts for separate claifmglerson v. Dist. Bd. of Tr§/7 F.3d 364, 366 (11th Cir. 1996);
see also Titus v. Miami Dade Cnty. Water & Sewer D&t 1522316, 2016 WL 3544494, at
*2 (S.D. Fla. June 29, 2016). Tntus for example, Judge Cooke found that a plaintiff's complaint
violated Rule 10(b) where the counts as alleged in his complaint “blend[ed] varioustigeri

tion and retaliation claims.” 2016 WL 3544494, at B&cause the causes of action are distinct,



she uled that the claims should have been pled separately.

Here, Yakoub brings three umbrella counts alleging violations of Title VII, ked&

Civil Rights Act, and Section 1981. However, in each Count, Yakoub improperly groups together
distinct causes dadction for, as héescribes them, “retaliation, failure to promote, national origin
discrimination, religious discrimination, hostile work environment[, and] drsoatory wage
practices.” Pl.’s Oppi at 6.“With these deficiencies, there is no doubt that no defendant to this
action (let alone the Court) can reasonably know what the Plaintiff intends te.'alladj v. City

of Miramar, No. 1660844, 2016 WL 4264053, at *3 (S.D. Fla. Aug. 12, 2016) (citadinch
internal punctuation marks omitted).

The purpose of a complaint is “to give the defendants adequate notice of theagainss
them and the grounds upon which each claim re®fgitand 792 F.3d at 1323. If inust fall to
a plaintiff to untangle his allegations indeparateclaims withinhis opposition to a defendant’s
motion to dismiss, then his complaint has failed that purpose. For this r@lase, the Complaint
must be dismisseds a shotgun pleading.

% %

Yakoub requestsn the final sentencef his opposition to the motion to dismiss, that “[ijn
the event the Court grants any part of Defendants’ mdtlmnbe given“leave to amend the
Complaint pursuant to Rule 15, Fed. R. Civ. P.” Pl.’s Opp’n aFé&8eral Rule of Civil Procedure
15(a)(1) provides that a party may amdmsipleading once as a matter of course within either
twenty-one days after serving it, or twertipe days after service of a required responsive pleading
or motion filedunder Rule 12(b), (e), or (f), whichever is earlier. Fed. R. Civ. P. 15(a)(1). As that
period of time has passed in this caéakoub may amend his pleading omhth the Defedants’
written consent, which tlyeghave not given, or the Couwstleave, whicht “should freely give . . .

when justice so requiresld. R. 15(a)(2);see also Bank v. Pjt928 F.3d 1108, 1112 (11th Cir.



1991) (“Where a more carefully drafted complaint might state a claptaimtiff must be given
at leastone chance to amend his complaint before the district coamisied the action with
prejudice.”). However, “[w]here a request for leave to file an ameodexgblaint simply ismbed-
ded withinan opposition memorandum, the issue has not been raised propaosenberg v.
Gould 554 F.3d 962, 967 (11th Cir. 1999) (quotimsner v. Essex Ins. CA.78 F.3d 1209, 1222
(11th Cir. 1999)) (internal quotation marks omitted).lifkj a motion is the proper method to
request leave to amend a complaint,” and in moving for leave to am@taintiff must canply
with Rule 7(b) by either “set[ting] forth the substance of the proposed amendmeaichfiag]

a copy of the proposed amendmehbthg v. Satz181 F.3d 1275, 127@1th Cir. 1999)see éso
Doe v. Pryor 344 F.3d 1282 (11th Cir. 2003).

Yakoub has done none of these things. He has not filed a motion, his request for leave to
amend is secondary to his memorandum in opposition, he has not attached a cegpyagdbed
amendment, and he has not set forthsthigstance of the amendmentis requestSee Tepper
Barak v. JM Auto, In¢.No. 1661876, 2016 WL 6082358, at *3 (S.D. Fla. Oct. 18, 20M8)Girt
v. Broward Coll, No. 1562324, 2016 WL 1161093, at *3 (S.D. Fla. Mar. 23, 2016). “The-Ele
enth Circuit ha held that a district court acts well within its authority if it dismisgiéis preu-
dice a complaint ima case where, as hefthe plaintiff fail[s] to attach the proposed amendment
or set forth the substance of the proposed amendimgntather includes the request for leave to
amend in a memorandum filed in opposition to the defendant’s motion to disheppérBarak,
2016 WL 6082358, at *3 (emphasis in original) (quotihgted States ex rel. Atkins v. Mcinteer
470 F.3d 1350, 1362 (11th Cir. 2006)).

That saidthe Court will not punish the Plaintiff fdris counsel’s failure. The Court will
dismiss the Complaintithout prejudice and will consider granting leave to amend upon the filing

of a proper motion.



V. CONCLUSION

Based on the foregoing, it@RDERED AND ADJUDGED that the Defendant’'s Motion
to Dismiss [ECF Nol16] is GRANTED. The Plaintiff's Complaint [ECF No. 1] BISMISSED
WITHOUT PREJUDICE.

This action iICLOSED and all other pending motions &&NIED ASMOOT.

DONE AND ORDERED in Chambers at Miami, Florida, thigthday of December, 2016.

DM

DARRIN P. GAYLES
UNITED STATES DI ICT JUDGE




