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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No. 16-cv-23669-GAYLES

CRISTHIAN ZELAYA,
Plaintiff,

V.

CARGO LOGISTICSGROUP

USALLC,ESMERALDA CASTILLO, and

CARLOSR. GONZALEZ, SR.,
Defendants.

ORDER

THIS CAUSE comes before the Court on Defendab&sgo Logistics Group USA LLC,
Esmeralda Castillo, and Carlos R. Gonzalez's Sfenderof Full Payment and Motion to
Dismiss Complaint with Prejudice [ECF No. 26]. The Court has carefully coedidie
operative complaint, the parties’ briefs, and the applicable Fw.the reasons that follow,
DefendantsMotion is denied.
l. BACKGROUND

Plaintiff Christhian V. Zelaya brought this action against Defendants fertiove wage
violations under the Fair Labor Standards Act (“FLSA”), 29 U.S.C. §§214. [ECF No. 1].
Prior to the Court’s Order directing Plaintiff to file aemat of claim, Defendants moved to
dismiss Plaintiff's Complaint for failure to state a claim. [ECF No. 7]. Plaintiff nfiedd both

a Responseén Opposition to Defendants’ Motioto Dismiss anc Statement of Claimh [ECF

1 Plaintiff filed an initial Statement of Claim on September 27, 2016, [ECF No. 12]|édiafiother Statement of
Claim on October 10, 201& which he reduced the amount of actual and liquidated damages. [ECF No. 15]
Plaintiff struck his initial Statement of Ctaion November 10, 2016. [ECF No. 23].
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Nos. 13 & 15]. In response to Plaintiff's Statement of Claim, Defenda®st a checkto
Plaintiff for tender of full payment of damages, including liquidated damages, addhéd
instant Motion,arguing that the tender “eliminated any controversy or cause of ddihus
rendering Plaintiffs FLSA claim moofECF No. 26at 4. Plaintiff refused to accephe check
andsubsequently filed Response in Oppositiparguing,‘Defendants cannot simply tender full
payment in order to moot the case and avoid paying attorneys’ fees and costs.” [ECFaNo. 28
6—7).
. LEGAL STANDARD

According to Federal Rule of Civil Procedure 12(h)(3), “If [a] court detersnateany
time thatit lacks subjectmatter jurisdiction, the court must dismiss the action.” Fed. R. Civ. P.
12(h)(3).“It has long been settled that a federal court has no authority ‘to give opinions upon
moot questions or abstract propositions, or to declare principles or rules of law whitt ca
affect the matter in issue in the case before @hurch of Scientology v. United Stgté66 U.S.
9, 12 (1992) quoting Mills v. Green 159 U.S. 651, 6581895)).“A case is moot when it no
longer presents a live controversytlwrespect to which the court can give meaningful relief.”
Ethredge v. Hajl 996 F.2d 1173, 1775 (11th Cir. 1993). Accordingly, “[i]f events that occur
subsequent to the filing of a lawsuit or an appeal deprive the court of the abibtyet the
plaintiff or appellant meaningful relief, then the case is moot and must be dismkkbijjar

v. Ashcroft 273 F.3d 1330, 1336 (11th Cir. 2001).

2 Defendants vehemently deny that their tender was a “settlement {ff€F No. 26 at 4], despite the fact that

they mailed Plaintiff a check accompanied by a letter indicating thahtiek avas “in settlement ofi¢ above
captioned matter.” [ECF No. 2I]. Nevertheless, other courts in this circuit have construed simiidets as
settlement offers that had not been acceee. Manley v. RSC CorfNo. 141327,2014 WL 3747695, at *1
(M.D. Fla. July 29, 2014)Fernandez v. Andy Iron Works, In&No. 1324477,2014 WL 3384701, atl n.1
(S.D. Fla. July 10, 2014Absentany appellateauthority on point, tis Court agrees with the manner in which
those courts characterized thespectivelefendants’ tenders.



[Il.  DISCUSSION

In their Motion to DismissDefendants argue that thelyave eliminated any controversy
or cause of action available to be pursued” by tendering full payment, thus mootingfBlaint
FLSA claims anddepriving the Court of subjeatatter jurisdiction under 12(h)(3JECF No. 26
1 5]. Plaintiff denies thahis claim is moot becausthe tender, which excludes attorney’s fees
and costs, does not amount to full compensation. [ECF No428Tfius, the central question is
whether Defendants’ tender of actual and liquidated damages amounts to full compensation
underthe FLSA, rendring Plaintiff's claims moot and depriving this Court of subjewtter
jurisdiction.

Under the FLSA,

[a]lny employer who violates the provisions of section 206 or section 207 of this

title shall be liable to the employee or employeescidfi in the amount of their

unpaid minimum wages, or their unpaid overtime compensation, as the case may

be, and in an additional equal amount as liquidated damage3he court in

such action shalljn addition to any judgment awarded to the plaintiff or

plaintiffs, allow a reasonable attorney’s fee to be paid by the defendant, and costs

of the action.
29 U.S.C. 816(b)(emphasis addedYhe Eleventh Circuit, construing this provisi¢ras held
that “[tlhe FLSA plainly requires that the plaintiff receive a judgment in hisrfaw be entitled
to attorney’s fees and cost®ionne v. Floormaster&ntaprises Inc, 667 F.3d 1199, 1205
(11th Cir. 2012)(Dionne 1l). However,“in the absence o& judgment on the merits, to be a
prevailing party [entitled to attorney’s fees], the FLSA plaintiff neadstipulated or consent
judgment or its ‘functional equivalent’ from the district court evincing the codetermination

that the settlement ‘is &ir and reasonable res|o]lution of a bona fide dispute over FLSA

provisions.” Wolff v. Royal AmMgmt, Inc, 545 F. Appx 791, 793 (11th Cir. 2013per



curiam) (quotingAm Disability Ass’n v. Chmielar289 F.3d 1315, 1317, 1320 (11th Cir. 2002)
andLynn’s Food Stores, Inc. v. U.S. Dep't of Lap@r9 F.2d 1350, 1355 (11th Cir. 1982)).

Here, Defendantarguethat because thejwoluntarily tendered to Plaintiff all amounts
that could possibly be owed to Plaintiff, without judicial intervent®laintiff is not entitled to
any award of attorney’s fees or costs as PRiigtinot a prevailing party in this action.” [ECF
No. 26  7]. In support of their argument, Defendants ci@danev. Floormaster&Entaprises
Inc., 647 F.3d 1109 (11th Ci2011) Dionne ), vacated and supersedddionnell, 667 F.3d
1199. The defendasstin Dionne(like Defendants herdgndered full payment for an FLSA claim
and moved to dismiss the case on mootness groDmaisne | 647 F.3d al111. However, the
plaintiff (unlike Plaintiff her¢ conceded thathe defendast full tender mooted hislaims but
he requested that the court retain jurisdiction to determine attorney’s feesoatsdld. The
district court granted the defendant’s motion to dismiss, had=teveth Circuit held that the
plaintiff was not a “prevailing party” entitled to fees under 29 U.@16(b) because, in
dismissing the case for lack of subjecater jurisdiction, the districtaurt did not award a
judgment in the plaintiff's favord. at 1115. Notably, however, the Eleventh Circuit clarified its
holding inDionnell—which Defendants haveeglecédto cite—noting:

Our decision in this matter addresses a very narrow question: whether an

employee whaonceded that his claim should be disssed befee trial as moot,

when the full amount of back pay was tendered, was a prevailingguditied to

statutory attorney’s fees unde286(b). It should not be construed ashawizing

the denial of attorney’ fees, requested by an employee, solely because an

employer tendered the full amount of back pay owing to an employee, prinar to t

time a jury has returned its verdict, or the trial court has entered judgmen on t

merits of the claim.
Dionnell, 667 F.3d at 1206 n{@mphasis added

The Eleventh Circuit further emphasiz&lonnés narrow scopen Wolff, 545 F. Appx

at 793-94. Wolff held that aformer employeés acceptance of a settlemesiteck fromher



employer andher signing of arelease did nadtrip the former employee of her statutory right to
recover attorneg fees and costsnder the FLSAor render her FLSA aim mat. Seeid. at
794-95.Wolff relied on the analysis iZinni v. ER Saltions Inc, 692 F.3d 1162 (11th Cir.
2012),which held that settlement offers for the full amount of statutory damagasstedinder
the Fair Debt Collection Practices Aavithout accompanying offers of judgment, didt
constitute full relief and therefore did not render the plaintiffs’ claims nfee¢Wolff, 545 F.
App'x at P4. “A settlement offer for thefull relief requested means‘the full amount of
damageslus a judgment” Id. (quotingZinni, 692 F.3d at 11667) (emphasis in original)n
Wolff, the courtnhotedthat*[jjudgment is important to a plaintiff because it is enforceable by the
district court, whereas a settlement offer without an offer of judgment isra pn@mise to pay’
which, if broken require[s] the plaintiff to sue for breach of contract in state ctair{quoting
Zinni, 692 F.3d at 1168kee alsd-ernandez v. Andy Iron Workis\c., No. 1324477, 2014 WL
3384701, at *3S.D. Fla. July 10, 2014YQourts that may have been inclined to réadnneas
allowing defendants who paid full tender to avoid liability for attorney’s fees astd changed
course following theZinni decision.”). Thus, as Plaintiff correctlgrgues “Defendants cannot
simply tender full payment in order to moot the case and avoid paying attorneyshéeessts.”
[ECF No. 281 4].“Defendants’ effort to drive this case out of federal court, while siiclyy
impressive, cannot succeedzérnandez 2014 WL 3384701, at *2Rather, “Federal Rule of
Civil Procedure 68 is the proper avenue for making an offer of settlement with theeswot
effect Defendants desireTapia v. Fa. Cleanex, Ing.No. 0921569,2011 WL 10605734, ar
(S.D. Fla. Oct. 12, 2011 xharacterizing the defendants’ tender of full damages as an “attempt to

circumvent the requirements of Rule 68”).

® To limit litigation, costs, and attorney’s fees, a defendant also hagptium of stipulatingearly in a cas¢o a



Allowing Defendants toevade payingattorney’'s fees and costsould frustratethe
FLSA's goal offully compensating wronged employe&eeSilva v. Miller, 307 F. Appx 349,
351 (11th Cir. 2009)per curiam) “The language othe statute contemplates tlihe wronged
employee should receive his full wages plus the penalty without incurringxpepse for legal
fees or costs.1d. (citation and internal quotation marks omittedhd “in cases like this one
whereattorney fees are allowed to the prevailing party by federal statute, the cahleefees
include time spent litigating both the dl@ment to and amount of fees incurree; ‘fees for
litigating fees.”” Wolff, 545 Fed. Apjx at 796 (citingThompson v. Pharmacy Corp. of Am., Inc.
334 F.3d 1242, 1245 (11th Cir. 2003)).

V. CONCLUSION

Based on the foregoing, it @BRDERED AND ADJUDGED that Defendants Tender of
Full Payment and Motion to Dismiss Complaint with Prejudice [ECF No. 2&)EBIIED.
Plaintiff shall return the uncashed check to Defendants.

DONE AND ORDERED in Chambers at Miami, Florida, t28rd dayof January, 2017.

DARRIN P. GAYLES
UNITED STATES DI ICT JUDGE

judgment in the amount of damages soughthgyplaintiff as well as the plaintiff's entittlement to costs and
reasonable attorney’s fees.



