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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
CASE NO: 1:16cv-24687WILLIAMS/ SEITZ
EDGARDO LEBRON,
Plaintiff,
V.

ROYAL CARIBBEAN CRUISES, LTD.,

Defendant.
/

ORDER DENYING PLAINTIFF'S
MOTION FOR RECONSIDERATION OF COURT'S ORDER (DE 384)ON
PLAINTIFF'S MOTION FOR ENTRY OF JUDGMENT

This CAUSEis before the Courtn Plaintiff's Motion for Reconsideratioof the Court’s
Order Grantingjn part, and Denying, in parBlaintiff's September 4, 202Motion to Enter
Judgment, datedDE 386) That Order denied Plaintiff's original request far prejudgment
interestawardon the jury’s lump sum for past and futysain and suffering because Plaintifti
not provide an objective methéar the determining what portion of the jury’s verdict was for past
versusfuture pain for which the law does not allow a prejudgment interest award. The Defendant
hasfiled anopposition DE 387 and the Plaintiff filed a ReplyDE 388). Plaintiff's Mation for
Reconsideratiomust be denietdecausélaintiff does not satisfy the standard for reconsideration

|. Motion for Reconsideration

A. Federal Ruleof Civil Procedures9(e)
BecausePlaintiff moved for reconsideration of the Final Judgmeithin twenty-eight

daysof the judgment’s issuanchis motionis consideredinder Federal Rule of Civil Procedure
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59(e)! SeeMahone v. Rgy326 F.3d 1176, 1177 n.l (11th Cir. 200Relevant for this cas¢he
only grounds for granting a Rule 59 matiarenewly discovereavidence or manifest errors of
law or fact.In re Kellogg 197 F.3d 1116, 1119 (11th Cir.1999A Rule 59(e) motion cannot be
used fo relitigate old matters, raise argument or present evidence that could havedszkpriar
to the entry of judgmentMichael Linet, Inc. v. Village of Wellington, FJad08 F.3d 757, 763
(11th Cir. 2005). Further, “the moving partyust set forth fets or law of a strongly convincing
nature to induce the court to reverse its prior decisiBarger King Corp. v. Ashland Equities,
Inc., 181 F. Supp. 2d 1366, 1369 (S.D. Fla. 2002). And, ultimately, “the decision to gramba mot
for reconsideration § committed to the sound discretion of the district judgewnsend v. Gray
505 F. App'x 916, 917 (11th Cir. 2013) (quotiRggion 8 Forest Serv. Timber Purchasers Council
v. Alcock 993 F.2d 800, 806 (11th Cir. 1993)).
B. Plaintiff’'s Motion for Reconderation

Plaintiffs motioncontends that the Court misapprehended Plainitfxion for Entry of
Judgmentindincorrectly describéhim as seeking prejudgment interest on only a portion of the
award ofpain and suffering whelme actually sought to recover prejudgment interest on the entire
award.(DE 386 at3-4). Disregarding his original replyhich underscoiethe artful stretch ahe

presentcontention,Plaintiff now sayshe has reconsidered his original position as#ésthat

! Plaintiff has citecboth Rule 59 and Rule 60 in his Motion for Reconsideratiimse rules are
distinct. Finch v. City of Vernon845F.2d 256, 258 (11th Cir. 198&ule 59(e) applies to
motions for reconsideration of matters that are encompassed in a decision on thefrtrexit
dispute; Rule 60 applies to motions for reconsitil@neof matters collateral to the meritd.

A “district court may act under Rule 60(a) only to correct mistakes or oversightatise the
judgment to fail to reflect what was intended at the tifiWadghter v. E. Air Lines, Inc817
F.2d 685, 68891 (11th Cir. 1987)

2 Under Rule 59(e),aurtsmayalsoconsider new arguments based on an “intervening change in
controlling law” 11 Wright & Miller § 2810.1, at 16162 (3d ed. 2012). Plaintiff does not seek
relief on ths ground.



prejudgment interest be applieddoly 75% of the pain and sufferingmp awardbecause the
bulk of his trial testimony pertained this past pain and suffering compared to his testimony on
his future pain and sufferingDefendant opposeRlaintiff's reconsideratiormotion maintaining
Plaintiff's proposed 75% calculatias arbitraryand speculative(DE 387at 67).
. Analysis
A. The Court Did Not Misconstrue Plaintiff's Request for Prejudgiinterest

NotwithstandingPlaintiff's presentcontentionthe CourtreadPlaintiff's initial Motion for
Entry of Judgmenito requestsolely prejudgmentereston the portion of the jury’dump award
that corresponded t®laintiff’'s past pain and sufferingThat is because thd¥lotion not only
acknowledged the law prohibitéaturepain and suffering prejudgment interest awardsitlal$o
stated: “Plaintiff respectfully requests that the Court awaed (sic) prejudgment interest oreh
(sic) past damages as dictated by the law of this jurisdiction.” (DE 306 &h&)Courtdenied
Plaintiff’'s motion for a pain and suffering prejudgment award becauseatl falgive the Court
an objective method to draw the line between past and future pain and sufferiegsantially
asked the Coutb speculatédnow the jury would have allocated the lump stim.

The Court must deny Plaintiff’'s requestrezonsiderts denial of an award gdrejudgment
interest on pain and sufferingNot only didthe Court did not misconstrue Plaintiff's request for
an award of prejudgment interest permissible past pain and suffering, but &tantiff still
cannot provide an objectiveeasurdo allocate the jury’s lump sum award between past and future

pain and suffering. Thus, there is no bésighe Court to reconsidés Order on that issue.

3 Although Plaintiffcited casethat awarded prejudgentinterest on lump sum pain and suffering amounts, those
cases wer@om other circuitsand were not consistent with this circuit’s holdindRieichertv. Chemical Carriers,

Inc., 794 F.2d 1557, 1559 (11th Cir986) which explicitly stated that prejudgmenterest should not be awarded

on future pain and suffering damagéke Final Judgment entered in Plaintiff's favor in the amount of $438,732.90
included an award of prejudgment interest on Plaintiff's medical billy, (DE 385).

3



B. It Remains Unclear What Portion of the Jury’s Lump Sum Award Was
for Past Pain and Suffering

Plaintiff's motion asks for @otherbite at the appl¢o obtainprejudgment interest on pain
and suffering.Suchwould be patently unfafor two reasonsFirst, Counsel could have requested
averdict form that separatedejury’s award forpast and future pain and sufferinigor whatever
reason, perhaps strategitaintiff's Counsedecided noto makethatrequest As a resultof this
failure, Plaintiff's Counsehad to argue in his first motion that the Casgsentiallypluck a number
from the sky taguess what portion of tHemp awardthe juryintencedto compensate Plaintiff for
past pain and suffering, and what portion @tt@avarddid it intend to compensatPlaintiff for
future pain and suffering.

Second, b is backseeking reconsideratiomaking the same argumerais befordout now
contentingthat 75% of the jury’'s award was for past pain and sufferiRtaintiff bases that
contention orhis assessmertf theamount of Plaintiffs testimony at trial that pertad to his
past pain and suffering as compared to the amount of testimony devoted to his future pain and
suffering. Plaintiff argues that awamy prejudgment interest on 75% of the lump sum amount
would resolveany concerns that the Court has regarding speculation and avoid injustice for
Plaintiff's clear and severe preerdict pain and suffering.

Unfortunately, lavingcarefuly reviewedthe trial testimony, the Coumiustconclude that
Plaintiff has not demonstrad facts of a strongly convincing natutieat the jury would have
awarded’5% ofits pain and suffering award for past pain and suffering, as opposed togdainre
and suffering. It is not surprising thaPlaintiff's trial testimony relateanoreto past pain and
suffering than that for future pain and suffering because the past pain and sufferingchay alr

occurred. Thus, Plaintiff could easilyrecount his experience with past pain and suffering, but



obviously would not be able to provigesextensive testimongsto pain and suffering that had
not yet occurred.

By citing to portions of the trial transcrig®laintiff attempts to buttress his argumémt
his prejudgment pain was immea and his fut@ pos$-judgmentpain and suffering was nominal
andde minimis(DE 386 at 4). However, at trial, Plaintiffalso testified regarding his current
physical condition as follows:

Q: We are going to fast forward to today, which is about two years, more or less,
since the fall on the ship.

A: Okay.

Q: Tell us how you are doing.

A: Well, basically I am doing well. | continue working. Thanks to God. And even
though | stayed feeling the pain in some instances, thanks to God | have a good

recovery from—for my—from my accident.

Q: Do you have any difficulty doing anything now that you relate to the fall on the
ship and the subsequent surgery?

A: Well, when I-when | am too much time sit and | start to walk again, | feel pain,
and | cannot like walk correctly. And | feel pains to the temperature. When it's
too cold or either it's too hot, | feel a lot of pain. So tha#l also have when |
come from work at 9 or in the afternoon, | have a lot of swelling.

Sometimes | have to put hot water or ice in my right ankle because of the
pain and | cannot continue doing some movement like | used to prior to the accident
because | don’t have the same capacity to move. | lose some-move

THE INTERPRETER: Mobility.
A: --in my right ankle.
Q: And how does thabss of mobility affect the quality of your lite
A: When | have te-

THE INTERPRETERWAhen | have to bend.



A: When | have to bend to pick up something, when | sometimes when | &king

bath and | have to bend, you know, that affect my mobility.

(DE 316 att0-51). Similarly, one of Plaintiff's daughters testified that at the time of thethieal
Plaintiff could not walk long distances, that extreme temperatures bothereshdihigdeet swell
a lot. (DE 320 at 20). Plaintiff's other daughter testified that since thdeatoon the ship, her
father complains when they are walking. (DE 323 at 16).

Finally, in closing argument, Plaintiff's Counsel argued that Mr. Lebron’s pain and
suffering started the moment he fell on the iddowever, Plaintiff's Counsel also argued that
statistically, Mr. Lebron will live almost 35 years, and that he will have to live with imsgpal
suffering, emotionally and physically, for the rest of his life. (DE 317 at2B}4

Thus, he record belies Plaintifffargumenthat the testimony established that his future
pain and suffering was extremely minimal compared to enormous past paiofeemohg. An
argument can also be made tha bulk of thejury’s awardcould have just as likely bedar
Plaintiff's future pain and sufferings it daily affectshe essential human activity of walkings
such, theecord leaves th€ourt to “guess™=50%, 40%, 20%, & etc.— how muchof the lump
sum is br pastversus future pain and suffering.

Although the Court sympathizes with Plaintiff Edgardo Lebron’s desire to be compensated
fully for his injuries,and regrets the law required a denial of his original motion, the Court must
follow the law and cannot atharily pluck a number as gpeculatesibout the juris intention.

The law of this circuit is clear, the Court may not awargjudgment interesin future pain and

suffering.Reichert v. Chemical Carriers, In94 F.2d 1557, 1559 (11th Cir986)* Therefore,

4 Plaintiff citesDeakle v. John E. Graham & Sorigs6 F. 2d 821, 833 (Y1Cir. 1985) for the
proposition that the Eleventh Circuit let stand, an award of prejudgment irdarasump sum
pain and suffering verdict. Howevehat casalid not indicate whether the lump suntluded
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becauseét is unable to determingbjectivelywhat portion of the jury’s verdict is for past pain and
sufferingonly, the Court did not award prejudgment interest on the jury’s lump sum awedrd
wasfor bothpast and future pain and sufferidgcordingly, it is
ORDERED that
1. Plaintiffs Motion for Reconsideration regardinPlaintiffs Motion to Enter
Judgment, dated September 42Q@(DE 386 is DENIED.
2. The Final Judgment entered by this Court on September 8, 2020 (DE 358) remains
the Final Judgment in this case.

DONE AND ORDERED in Miami, Florida, thi®9th day ofNovember, 2020

PATRICIA A. SEITZ
UNITED STATESSENIORDISTRICT JUDGE

cC: All counsel of record

future pain andsuffering, and it didndicate that the plaintiff's physical injuries resolved in a
relatively short time, unlike Plaintiff Lebron’$n addition, thecourt in that case was able to
determinghat $25Kof the $5K jury award was for past wages, only, and awarded prejudgment
interest on the remaining sud.year afteiDeakle in Reichert v. Chemical Carriers, Inc/94 F.

2d 1557 (11 Cir. 1986), the Eleventh Circuit made clear that prejudgment intere$uture
damagess inappropriate Id. at 1559



