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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No. 17-cv-20202-GAYLES/IOTAZO-REYES

ANTHONY G. FERRETTI, JR.,

Plaintiff,
V.

NCL (BAHAMAS)LTD.,

Defendant.

ORDER
THIS CAUSE comesbefore the Court upon DefendanMotion to DismissPlaintiff's
Third Amended Complain(‘Motion”) [ ECF No.88]. The Court has considered the parties’
written submissions, the arguments of the parties, and the applicable law. Feadbesrset
forth below, the Motion iISRANTED in part andDENIED in part.

BACKGROUND

A. Facts'

This is a naritime personal injury actio©n July 3, 2018, Plaintiff Anthony G. Ferretti,
Jr. (“Plaintiff’) filed his Third Amended Complaimtgainst Defendant NCL (Bahamas) Ltd.
(“Defendant”) setting forth the following causes of action: Couier INegligence; Count Il for
Negligent RetentionCount Il for Vicarious Liability (Agency); and Count IV foWicarious
Liability (Apparent Agency)[ECF No.86]. Plaintiff alleges that Defendant is liable for injuries
sustained on a “Maui Beach Day” shore excursion (“the excursion”) operatedriyarty

Beach Club Maui, Inc. (“Beach Club Maui”) during a cruise on Defendant’s velssé&lritle of

! The Court accepts Plaintiff's factual allegations as true for purposeis dflthion. Brooks v. Blue Cross & Blue
Shield of Fla., Ing.116 F.3d 1364, 1369 (11th Cir. 1997).
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America Plaintiff further alleges that Defendant marketed and sold the excursion to its
passengers and that Defendant, through its actual or apparent agents or emnpbdoyesled or
had the right to control the excursion.

In reliance on Defendant’s websitelaintiff booked and purchased the excursion from
Defendant. The website labeled the excursion as an “Activity Level lihgstdtat it would
“involve walking over relatively level terrain, possibly some cobblestone, lg@va few steps”
and that “[¢gomfortable fioes [were]Jrecommended.” BCF No.86 { 17] (internal quotation
marks omitted).The only warningPlaintiff received from Beach Club Maui was to not turn his
back to the surf, for which he complied/hile walking parallel to the shoreline, a large wave
broke approximately 10 feet away frdataintiff with sufficient force to pull him under water.
Plaintiff landed on his heaahd sufferedpinal cord injuries that resultedparalysis.

According to the Third Amended Complaibtefendant had actual or constructive notice
of the unreasonably dangerous condition because “in tHeo@4 period prior to [Plaintiff's]
injuries, the local hospital treated at least 10 other spinal cord injuries frdmedbk inquestion
among others.”BECF No0.86 Y 25]. Beach Club Maui provided Defendant with contractually
required safety reports concerning previous injuries to individuals on the tshibgah, thereby
placing Defendant on notice. In the alternative, Beach Club Maui failed to provideqtnesd
reports and Defendant failed to follayp with Beach Club Maui regarding the reports.
Defendant alsdailed to provide preexcursion warnings and hazard instructions, failed to
enforce policies and procedurmat BeachClub Maui was required to follow pursuant to the
Standard Shore Excursion Agreement, failed to warn passengers of specific sakredzards,

and failed to adopt policies and procedures for excursion participants.



Plaintiff allegesthat Defendant is toetain the services of competent and careful
contractorsand that, as a resuDefendantknew or reasonably should have known that Beach
Club Maui was unfit for employmetuiut failed to terminate thenDefendant failed to designate
an employee to investde, monitor, discharge, or reassign Beach Club Maui once it was unfit to
provide excursion services. Defenddatled to investigate Beach Club Maui’'s policies and
procedures with respect to warning passengers of shoreshre&lawaii, particularly when
Defendant knew or should have known the policies and procedures did not exist. Dedésalant
failed to maintain any safety records of prior incidents or allowedBE&ab Maui to destroy
such records.

In addition, the Third Amended Complaint states thiagll relevant times to the matter,
Defendant and Beach Club Maui engaged in an agency relationship in which Défersdla
principal, consented to Beach Club Maui as its agent with respect to the exclismmgh the
agency relationship, Defendant consented to Beach Club Maui operating the excursion,
conducting inspections, and ensuring compliance with Defendant’s standards, inchadiag t
outlined in the “Norwegian Cruise Line Tour Operator Procedure atidid3.” As principal,
Defendant had the right to control Beach Club Maui with respect to the operation of the
excursion and the execution of Beach Club Maui's duties pursuant to Defengalntiss,
procedures, and standards. Beach Club MasiDefendat’'s agentfailed to obtain information
from local authorities regarding daily shore break conditions, failed to warnifPlairgrevious
injuries at the subject beach, and failed to warn Plaintiff of potentially hazaodouastions
known or present.

In the alternativethe Third Amended Complairtontends that at all relevant times,

Defendant and Beach Club Maui engaged in an apparent agency relationship in edubh B



Club Maui operated within the scopeitsf apparent authority as a cruise excursion operator. As
a result of such authority, Beach Club Maui’'s words and conduct caused Plaintiff to bedieve
Beach Club Maui had the authority to act for Defendant with respect to ogethé shore
excursion. Defendant promoted, vouched for, and/or recommended the excursion to passengers
through Defendant’s website and logo. Plaintiff participated in the shoresextunder a belief
that the excursion was Defendant’s and was operated by Defendant’s agent.
B. Procedural Background

Plaintiff initially filed an actionbefore tle Courtin 2017 against Defendant and Beach
Club Maui, based on the injuries sustained on the excursion. On May 2, 2017, Plaintiff
voluntarily dismissedhis claims related to Beach Club Maui in that action. Plaintiff then filed an
action on January 4, 2018 the State of Hawaii Circuit Court for the Second Circuit (Maui)
against Beach Club Maui for the excursion injuries. On January 8, 2018, Plaintiff again
voluntarily withdrew his action against Beach Club MauHawaii state courisubsequento
filing the same action irthe United States District Court of Hawaii (“Hawaii District Court”).
Beach Club Maui themoved to dismiss the Hawaii District Court action March 23, 2018,
arguingthat Plaintiff was barred from bringing the action under Federal Rule of Civiledtoe
41(a)(1).SeeFed. R. Civ. P. 41(a)(1). On June 21, 20tt& Hawaii District Court granted
Beach Club Maui’'s Motion to Dismiss with puoelice, barring Plaintiff from bringing claims
against Beach Club Maui under Federal Rule of Civil Procedure 41(8¢é)Ferretti v. Beach
Club Maui, Inc, Civ. No. 18-00012, 2018 WL 3078742 (D. Haw. June 21, 2018); Fed. R. Civ. P.
41(a)(1).

Defendantnow seeksto dsmiss several counts irthe present action, arguing that

Plaintiff's claims against Defendant based on vicarious liability are mtedlby the Hawaii



District Court decision.See[ECF No. 88]. Defendant also asks dlCourt to reconsider its
previous ruling as to Plaintiff's negligent retention claim, again alleging thatldhe s time
barred.See id.

LEGAL STANDARD

“To survive a motion to dismiss, a complaint must contain sufficient factuakmatt
accepted as true, to ‘state a clainrebef that is plausible on its face Ashcroft v. Igbal 556
U.S. 662, 678 (2009) (quotir®ell Atl. Corp. v. Twomb|y550 U.S. 544, 570 (2007 lthough
this pleading standard “does not require ‘detailed factual allegations,” dem&nds more than
an unadorned, the defendantawfully-harmedme accusation.ld. (quotingTwombly 550 U.S.
at 555) (alteration added). Pleadings must contain “more than labels and conclusions, and a
formulaic recitation of the elements afcause of action will not da . ” Twombly 550 U.S. at
555 (citation omitted)indeed, “only a complaint that states a plausible claim for relief survives a
mation to dismss.” Igbal, 556 U.S. at 679 (citingwombly 550 U.S. at 556)To meet this
“plausibility stardard,” a plaintiff must “plead[] factual content that allows the court to draw the
reasonable inference that the defendant is liable for the misconduct &llEjeat. 678 (citing
Twombly 550 U.S. at 556).

When reviewing a motion to dismiss, a court must construe the complaint in the light
most favorable to the plaintiff and take the fat@legations therein as trugeeBishop v. Ross
Earle & Bonan, P.A.817F.3d 1268, 1270 (11th Cir. 201@hternal citation omitted)Brooksv.

Blue Cross & Blue Shield of Fla., Incl16 F.3d1364, 1369(11th Cir. 1997) However,
pleadings thatare no more than conclusions are not entitled to the assumption of truth. While
legal conclusions can provide the framework of a complaint, they must be supportedialy fact

allegations.’Igbal, 556 U.S. at 678.



ANALYSIS

Defendant argues its Motion that Paragraph 36(b) of Count(“Paragraph 36(b)})
Count Il, Count Il, and Count IVof Plaintiff's Third Amended Complaint should be dissed
with prejudice. Defendariases itsequeston theHawaii District Courtruling dismissingwith
prejudice Plaitiff's action against Beach Club Maui as a result of Plaintiff voluntarily
withdrawing two separate complaints in state and federal ®egtFerretti2018 WL 378742.
In the alternative, Defendant arguesiie Motion that Count Il should beigissedwith
prejudice as timdarred. Although th Court previouslylecidedthis issuesee[ECF No0.81 at
5-6], Defendantgain argues that Plaintiff's negligent retention claim does not relate back to the
original complainbecause itontains new allegations not previously pled.

A. Paragraph 36(b), Count II, Count Ill, and Count IV as Precluded by the Hawaii
District Court Decision

As to Paragraph 36(b), Count ICount Ill, and Count IV of the Third Amended
Complaint,Defendant argues that it cannot be held vicariously liable fonagiigenceclaims
brought by PlaintiffagainstBeach Club Maudue to theHawaii District Court ruling which
reliedon the"two-dismissal rulé found in Federal Rulef Civil Procedure 4H)(1). SeeFed. R.
Civ. P. 41(a)l1). Plaintiff counters this argument by relying on the doctrines of claim and issue
preclusion, arguing that while claims against Beach Club Maui may beddayréhe Hawaii
District Court ruling,claims against Defendanmtith underlying issues related to Beach Club
Maui are notAs explained below, Plaintiff isnly barred from bringinghe agencyclaims found
in Count Ill and Count IV of the Third Amended Complastes judicata

The doctrine of claim preclusion, oes judicata “bars the filing of claims which were
raised or could have been raised in an earlier proceedssglfey v. Branch Banking & Trust

Co, 693 F. App’'x830, 83 (11thCir. 2017) (quotingCitibank, N.A. v. Data Lease Fin. Corp.



904 F.2d 1498, 1501 (11th Cir. 1990) (internal quotation marks onjittedg also Lobo v.
Celebrity Cruises, In¢.704 F.3d 882, 892 (11th Cir. 2013) (stating that claim preclusion “bars
the parties to an action from litigating claims that were or could have been litigagegdrior
action between the same parties.”). Four elements must be establishenhfq@retdusion to bar

a subsequent action: (1) a final judgment on the merits must be announced; (2) the grar deci
must be rendered by a court of competent jurisdiction; (3) the parties or theéspnust be
identical in both suits; and (4) both cases must involve the same causes ofSadi&eale\b93

F. App’x at 833 (citations omitted);.oba 704 F.3dat 892 (citations omitted)Florida Transp.
Service, Incv. MiamiDade County 757 F. Supp. 2d 1260, 1271 (S.D. Fla. 2010) (“For res
judicata to apply, there must be (1) an identity of the ‘thing’ sued for; (2) an identitg oatise

of action; (3) an identity of the parties to the action; and (4) an ideftihe quality or capacity

of the persons for or against which the claim is made.”) (citation omitted).

“[A] federal court must apply federal law to determine the preclusive effeat prior
federal court decision.Citibank 904 F.2dat 1501.Because D&hdant’s motion idased o
Federal Rule of Civil Procedure 41(a)(1)etBourt applies federal law to determine Rule
41(a)(1)'s preclusive effectSealey 693 F. App’xat 833 (citing Citibank 904 F.2dat 1501
(“[F]ederallaw defines the preclusive effect of a Rule 41(a) dismisyak&deral Rule of Civil
Procedure 41(a)(1) states in relevant part that a “plaintiff may dismiss an adtout a court
order . . . [,] [b]ut if the plaintiff previously dismissed any fedeor statecourt action based on
or including the same claim, a notice of dismissal operates as an adjudication ogritee m
Fed. R. Civ. P. 41(a)(1). Known daset“two-dismissal rul¢ the ruleis designed to “prevent
unreasonable abuse of the plaintiff's unilateral right to dismiss an acBealéy 693 F. App’x

at834 (citingASX Inv. Corp. v. Newtod83 F.3d 1265, 1268 (11th Cir. 1999)).



The first two elements of the claim preclusion as@lyare not in disputbere The
Hawaii District Court, a court of competent jurisdiction, announced and renderewla f
judgment on the meritlsased on Federal Rule of Civil Procedure X1{afollowing Plaintiff's
voluntary dismissal of gederalandstateclaim against Beach Club MaBee Ferretti2018 WL
3078742 See alsd~ed. R. Civ. P. 41(a)(1). Therefore, the Hawaii District Court decision acts as
a final “adjudication on the merits.” Fed. R. Civ. P. 41(a)@Be also Seale$93 F. App'xat
833(citations omitted)

With respect to thehird element, Defendant contends that the Hawaii District Court
ruling effectively bars Plaintiff from bringg claims for vicarious liabilityagainst Defendant
because oBeach Club Maui’'s alleged negligena®.norparty is generally “not bound by a
judgmentin personamn a litigation in which he is not designated as a party or to which he has
not been made a party by service of proce$aylor v. Sturgell 553 U.S. 880, 884 (2008)
(citations omitted) (internal quotation marks removeiBaley 693 F. App’xat 833 (citations
omitted); Griswold v. County of Hillsboroughb98 F.3d 1289, 1292 (11th Cir. 2010) (citations
omitted).However, if a nonparty is in privity with a party to a judgment, the nonparty is bound
by such judgment. The Eleventh Circuit has held thaitp exists in six circumstances:

(1) the nonparty agreed to be bound by the litigation of others; (2) a substantive

legal relationship existetbetween the person to be bound and a party to the

judgment; (3) the nonparty was adequately represented by someone who was a

party to the suit; (4) the nonparty assumed control over the litigation in which the

judgment was issued; (5) a party attemptecklitigate issues through a proxy; or

(6) a statutory scheme foreclosed successive litigation by nonlitigants.

Grayson v. Warden, Comm’r, Alabama D@69 F.3d 1204, 1224 (11th Cir. 201(€)tations
omitted);Griswold 598 F.3dat 1292 (citingTaylor, 553 U.Sat 894-95) See also Seale@93F.

App’x at835 (citations omitted)



Although the Hawaii District Court decision pertained only to Beach Club Mhaei,
adjudicative effect of the decisianay be extended to Defendant because of the “substantive
legal relationship [that] existed between” Defendant and Beach Club Maui amineottithe
events.Both parties to this suliave acknowledged that a substantive legal relationship existed
betweenDefendant and Beach Club Ma&eeg e.g, [ECF No0.86 119] (“At all times material,
[Defendant]as principal . . . consented to [Beach Club Mautjngas its agent . . . [and Beach
Club Maui], as agent, similarly consented to act on behdbefendant]. . . .”); [ECF No.98 at
4] (“[Defendant]cannot be held vicariously liable for the negligantsof [Beach Club Mauijf
[Beach Club Maui] was not negligeit. Similarly, Defendant “marketed and sold excursions to
its passengers” and “ackwtedged in writing that guests [would] choose their excursion on the
basis of the description . . . on [Defendant’s] websiteCF No0.86 1115, 18]. Thus,privity can
be established betweddefendant and Beach Club Maui such that Plaintiff is barred from
bringing forth certain claims against Defendant tmatwouldbe barredrom bringingagainst
Beach Club Maui as a result of thew#ai District Court decisionSeeSealey 693 F. Appx at
835 (citing Griswold 598 F.3cdat 1292-93).

As to the fourth element of the claim preclusion analysis, only those claims in tde Thi
Amended Complaint that assert the same causes of action as those decided in thBistaataii
Court ruling must be dismied. Under the “transactional” approach followed by the Eleventh
Circuit, a subsequent litigation asserts the same cause of action as laigaiton if the case
“arises out of the same nucleus of operative facts, or is based upon the saat@rfadiate, as
a former action . . . .Baloco v. Drummond Co., Inc/67 F.3d 1229, 1247 (11th Cir. 2014)
(quoting Griswold, 598 F.3dat 1293) (internal quotation marks omitted). However, only claims

that could have been advanced in the prior litigation are barred under the doctrine of claim



preclusion.See Griswold598 F.3dat 1293 (citations omitted). Thus, éhCourt “must look to
the factual issues to be resolved [in the second cause of action], and compare them with the
issues explored in’ the first cause of actio@itibank 904 F.2dat 1503 (citations omitted)
(alterations in original).

As to Count Il and Count IV of the Third Amended Complaitigintiff's agency claims
against Defendant for Beach Club Maui’s alleged negligence necessaolya the same cause
of action because Defendant and Beach Club Maui stand in privity with one aa®tioethose
claims See id.Plaintiff here would be required to bring forth the same argumentpranite
the same evidentiary proof that would have been necessary in the Hawrast Disurt litigation
to show that Beach Club Maui was negligent during the excursion that resultedniif fi2la
injuries. BecausePlaintiff's agency claims “involve the same causes of action” as those found in
the Hawaii District Court decisigi€ount Ill and Count IV of the Third Amended Complaint are
subject to claim preclusiokee Sealgey93 F. App’xat833 (citations omitted

By contrast, Paragraph 36(b) and Count Il of the Third Amended Complaint each do not
present a cause of action that could have been brought during the Hawaiit [istiit
litigation. Because that litigation was brought againsadh Club Maui alone, the scope of the
Hawaii District Court ruling is limited to causes of action that could have beemglir against
Beach Club MauiSee Griswold598 F.3dat 1293 (citations omitted). As worded in the Third
Amended Complaint, Paragra@®(b) and Count Il allegddefendant’s duty and negligenae
response to information Beach Club Maui provided and Beach Club Maui's alleged lack of
fitness and competenc8ee[ECF No.86 11 36, 46].Thoseclaims present diffent factual
issues than those presentadhe Hawaii litigation.SeeGriswold, 598 F.3dat 1293 (citations

omitted); Citibank 904 F.2dat 1503(citations omitted) (alterations in original)hether or not
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Beach Club Maui was negligent, the Plaintiff coulshsonably present evidence reflecting
Defendant’s negligence in enforcing its policies and procedures agairgdt 8edéd Mauior in
retaining Beach Club Maui as an excursion operdtoerefore, Paragraph 36(b) and Count Il of
the Third Amended Complaint are not subject to claim preclusion.
B. Count Il asTime-Barred

Defendant alternativelyequestsin its Motion that Count Il of the Third Amended
Complaint be dismissed as tirbarred. Although previously decideske[ECF No0.81 at 5-6],
Defendant again argues that Plaintiff's negligent retention claim does lat# back to the
original complaint and contains new allegations not originally pled. At this tinee Cthurt
chooses not to reconsider its decision as the determinations made in the prior Cadevaéh
See[ECF No.81]. As noted, tle Gourt found a sufficient number of allegations in the original
pleadings to put Defendant on notice that Plaintiff sought to hold it li@bl¢he negligent
retentionof Beach Club MauiSee id.at 6 (“While the phrase ‘negligent retention’ was not used
in the initial Complaint, the allegations in the initial Complaint gave Defendant notice that
Plaintiff was seeking to hold it liable undetheeory of negligent retentidi) (citations omitted).

Thus, Count Il of the Thar Amended Complaint is not tirEarred.
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CONCLUSION

Based on the foregoing, it is
ORDERED AND ADJUDGED that Defendants’ Motion to Dismiss Plaintiff's
Third Amended ComplaintECF No. 86] iSGRANTED in part andDENIED in part.Countsll|
and IVareDISMISSED with preudice.

DONE AND ORDERED in Chambers at Miami, Florida, th6th day of November,

DARRIN P. GAYLES
UNITED STATES DISTRCT JUDGE

2018.
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