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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 1720323CIV -ALTONAGA/O’Sullivan
EDELINE JULMISSE PROSPER,

Plaintiff,
V.

ANTHONY MARTIN

Defendant.
/

ORDER

THIS CAUSE came before the Counn DefendantAnthony Martin’s Motionfor Final
Summary Judgment [ECF NdA.OZ. Plaintiff, Edeline Julmisse Prosper, filed a Response
[ECFNo. 117; to which Defendant filed a Reply [EQ¥o.141.1 The Court has carefully
considered th&@hird Amended Complaint [ECF No. 60] (“TAC”), the parties’ submissions, the
record, and applicable law.

l. BACKGROUND

This case arises out affatal encounteon September 28, 201betweenJunior Prosper
(“Prosper”)and Defendaniyliami-Dade police officeAnthony Martin. §eeTAC 3). Plaintiff,
Edeline Julmisse Prospevas Prosper’swife andis thepersonal representative luk estate. $ee
id. 17 3-4).

The incident began when William Dewvg bus driverwitnessed taxi cabcolliding with

! The parties’ factual submissions include: Defendartatement of Undisputed Material Facts
[ECFNo. 103] (“Def.’s Facts”); Plaintiffs Respons@ Oppositionto Defendant’s Statement of Facts
[ECFNo. 132] +10 (“Pl.’s Reply Facts”); Plaintiff's Statement of Additional Matetfacts [ECF No.
132] 1618 (“Pl.’s AddI Facts”); and Defendant’s Response to Plaintiff’'s Statement of Additias
[ECF No. 141] 14-18"Def.’s Reply Facts”).
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a street sign near the e@amp to $95. SeeDef.’s Facts 17-23).> Devy stopped to assist and
approached thtaxi, which was still running with its lights onSé¢e id. § 4). Devy saw Prosper
sitting in the driver's seat, slumped toward the passenger side of the car andgrieatvily.
(See id 1 5). Devy called 911 and informed the operafahe accident. Seeid. T 7). While
Devy wasspeaking with the 911 operator, Prosper moved across the front seat of thetedr
through the passenger door, and begalkingtoward +95. See idf 10.

Raul Sandoval, a tow truck operator, passed Devy on the side of thenadadlled over
to offer assistance(Seeid. I 18). Soon after, Defendant arrivedthe scene, rolled down his
window, and spoke with Devy and Sandovaled id 1 2728). Devy and Sandoval told
Defendanthey believed Prosper “was on something” and was “acting we(itd. I 28; Martin
Dep. [ECF No. 103-8] 46:11-18). They also informed Defendant that Piue@mped out of
the passenger side of the taxi amasrunning upthe ramp toward-95. (Id. § 29 Martin Dep.
46:11-18). Defendant proceeded onto the ramp in pursuit of Prosperhigitemergencyights
flashing. GeeDef.’s Factsf 33).

As Defendant approached Prosfg@efendanissued several commands through his patrol

car speakemhich Prosper ignored Sedd. 1 34; Martin Dep. 49:1%0:4.2 Prospeappeared—

2 All facts are considered undisputed unles®erwise indicated

3 Plaintiff denies Prosper ignored verbal commandeePl.’s Reply Facts { 34)Yet, Plaintiff fails to
provide any evidence or citation to the recorddotrovert this fact. Jee id). As Plaintiff fails to provide
any evidence to the contrary, the Court deems it admiedLocal Rule 56.1(b}"All material facts set
forth in the movant’'s statement filed and supported as required abovieewdiéemed admitted unless
controverted by the opposing party’s statement . . . .” (alteration aggded)}lso MidContinent Cas. Co.
v. Basdep742 F. Supp. 2d 1293, 1305 (S.D. Fla. 20&€)¢, 477 F. Appx 702 (11th Cir. 2012) (“[l]n
accordance with Local Reil[56.1], where a party has failed to direct the Court to evidentiary gupploe
record for any proposed contravening material fact, the Court deems tlespoowding proposed
uncontroverted material fact admitted for purposes ditie¢ion] for [sjJummary|j] udgment, provided that
the Court finds the statement of material fact at issue to be suppgrtee evidence (alterations added;
footnote call number omittel)
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at a minimum— to be disoriented and stumbling as he walked within a few feed®f [SeePl.’s
Addl Facts T 114; Det Factsy 35). Defendant having been told by Devy and Sandoval they
thought Prosper was “on something,” and having observed Prosper’s unusual gait, suspected
Prosperwas under the influence of drugs(SeeDef.’s Facts{{ 35-36). Becaise it appeared
Prospemvas about to walk into traffic, Defendant exited his patrol car and tried teceBirosper
away from the highway.See idJ39). In recountingheevents that took place after Defendant
exited his vehicle, Plaintiff relies ansurveillance recording from a nearby building, provided by
Biscayne Air Conditioning, Inc. [ECF NA.O5 (the “Biscayne Air Video”). The Biscayne Air
Video represents Plaintiffgrimary source of evidence in this action.

The parties disagreen several pointabout the ensuing interactidretweenDefendant
and ProsperDefendant claims he tried to redirect Prosper, for his safety, awayhemghway
by placing his hand on Prosper’s should@eeDef.’s Facts { 39j. Defendant states &perthen
struck him, and he struck Prosper backed id{ 42, 46). Defendarsgtateshisphysical struggle
causedhe partiego fall downan embankmertn the side of the roadSéed. 1 47. According
to Plaintiff, no punches were thrown atite parties simply “lost their balance and fell into the
bushes along the embankment .” (Pl’'s Reply Facts 1 427 (iting Biscayne Air Vide)).
Defendant stateafter this initial altercation occurre®efendanintended to arrest Prosper and

takehim into custody. $eeDef.’s Facts | 445.

4 Plaintiff denies this fagstating the Biscayne Air Video shows “it did not appear Prosper would walk onto
[sic] highway or that Martiput his hand on Prosper’s shoulder.” (Pl.’s Reply Facts 1 39). Butin her own
facts Plaintiff asser Prosper was disoriented and stumbling along the highsesP{.’s Addl Facts |
114), and that Defendant “put his hands on Prosper’s shouidief"1(24). Consequentlythe Court accepts

the fact amdmitted

5 According to Defendant, Prosplead committed arrestable offesdgy violating the following sections
of the Florda Statutes section316.061(1) by leaving the scene of an accidesgdDef.’s Factsf 100;
section316.130(18)by walking on a limited access facilifgee id 1 107); section316.072(3) by failing
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Once Defendantegained higooting, hetook outhis Taser, which had an attached light
(Seeid. 1 49). According to Defendant, Prosper appeared disoriented and aggressige
refusing verbal commandsSde id 11 4850). Because Prosper was moving toward Defendant,
Defendant discharged the Taser, and Prosper fell down the embankr8est.id ([ 5352).
Plaintiff deniesthis version of evenisRelying solelyon theBiscayne Air Video, Plaintifétates
Defendant got upfter losing his balanand discharged the Taser at Prosper, who remained lying
on the ground. SeePl.’s Addl Facts {1 139142).

After the initial Taser discharg®efendantost sight ofProsper, butould heahim trying
to escape through the vegetatioBedDef.’s Facts { 53. Sandovalwho had followed the parties

onto the ramp to provide assistanteard Defendant telling Prosper {s]top,” “[d]on’t move,”
and ‘{cJomeback.” (Sandoval Dep. 188:11(alterations added); Def.’s Fact M7-78). At this
point, Defendantdeployedthe Taser a second time to prevent Prosper from escaiegPI('s
Add| Facts T 144). Defendant then moved along the embankment anddisplatth taeport
that Prosper was trying to escap8edDef.’s Factsf{ 54-55Y.

Defendantsaw Prosper moving away from him through the vegetatind Defendant

proceeded down the embankment after hiBee(id § 56;seeResp.3). Defendant caught up to

to obey commandsom a police officialsee id 1 102); and sectios 784.03(1)(a)(1) and 784.07(2)(by,
striking, making physical contact with, and/or pulling away from Defendaet i § 104).

61t is unclear why Plaintiff denies thigatement (SeePl.’s Reply Facts 1 53). Plaintiff's citatida the
Biscayne Air Videaundisputedlyshows Prosper moving through the vegetation and away from Defendant.
(SeeBiscayne Air Video 4:14:381:14:42). Plaintiffstates“Martin was using a flashlight, creating
inference §ic] he could see Prosper.” (Rl.Reply Facts { S@&lteration added) Yet,in her statement of
facts, Plaintiff assert®efendant €ould not see Prosper while he was in the brush after the first Taser strike
and could only hear him moving.” (Pl.’'s AtldFacts T 145) As both partiesndependently agree to these
facts, the Court accepts them as admitted.

" Plaintiff denies Defendant called dispatchamiviseProsper was attempting to escdgeePl.’'s Reply
Facts 1 54) but admits Defendant “said something indecipherable over theldispguency”id. 1 55).
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Prosper, who had tripped over vegetation and was on the groS8eeDdf.’'s Facts § 57; Pl.’s
Addl Facts 1 149). Defendant was standing on higher ground, slightly above Prosper, who was
facing Defendant. SeeDef.’s Factsf 80). Prospelignored Defendant’serbal orders tostop
moving and to stay on the groundSeeid. | 78; Sandoval Statement [ECF No. 16B33:15-
17).8
At this point in the altercatigibefendant had neither reached for nor taken out his firearm.
(SeeDef.’s Factg] 58)° Defendanattempted t@rrestProsper by using his Taser toyatun him.
(Seed. 1 59)!° According to both Defendant and SandoRagspetunged at Defendanpulling
him down onto the ground.Sée id § 61; Sandoval Statemerit:2—-24. Plaintiff disputes this

fact, arguing the Biscayne Air Video could be interpreted to show Defendant wgékiosper.

8 Plaintiff denies this fact, stating the Biscayne Air Video shBvrasper did not try to get up off the ground.
(SeePl.’'s Reply Facts ¥8). NeverthelessPlaintiff repeatedly references Prosper “rising” from the ground
throughout her Response and statements of fagee, €.g.Resp. 3 (“Prosper then rises briefly and is seen
being tackled by Martin.”); Pl.’'s Reply Facts 1 61, 81 (same)). Again, ttissfaot disputed by any
record evidence, and Plaintiff admits its truth elsewhere. As such, thieaCoepts it as admitted.

% Plaintiff denies this fact, relying on the Court’'s August 31, 2018 Order [ECF4, denying Defendant’s
motion to dismis the TAC (SeePl.’s Reply Facts  58Plaintiff's reliance on thé&ugust 31, 201®rder
is misplaced. The Order was based on an undeveloped record at thetmdigmiss stageThe Court
drawing all possible inferences in Plaintiff's fayaddresseavhether the Biscayne Air Videmuldshow
Defendant shooting ProspeiSefe id 8).

The partiesnow provide narrative versions dhe events placing the shots fired aftéhe moment in
guestion (SeeResp. 3; Reply 6)In her own statemermf facts, Plaintiff acknowledges the shooting does
not take place awas considered lausiblein the Court's Order. SeePl.’s Add’l Facts 1 149.60).
Further, Sandoval states no shots were fired until after he repositisrted/hruck and exited theshicle.
(SeeSandovabDep.178:8-17). Indeed heflashes of lighseen in the Biscayne Air Videoe seeseveral
secondgrior to Sandoval’s repositioning of the tryekd the record evidence thus confirms the parties
narratives. $eeBiscayne AirVideo 4:14:56-4:15:08). As the record shows this fact is undisputed, the
Court accepts it as admitted.

10 plaintiff denieghis fact statingDefendant “may have shot Prosper prior to any bite.” (Pl.’s Reply Facts
1 59). The bite Plaintiff refereres occurred durinthe ensuing physical engagembetween Defendant
and Prosper.Both parties submitted statements of fact placing the bite Béfndant’s attempt to dry
stun Prosper (SeePl.’s Add’l Facts 11 153.63; Def's Facts {1 5%9). Plaintiff admits the bite in fact
took place after the third and finade of the TaserSeeResp 15 (“[W]e know the tasing took pladefore

the minor finger bite.” (alteratioand emphasiadded)) As Plaintiff's denial is not supported by the record
evidence, this fact is admitted.
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(SeePl.’s ReplyFacts 1 61).

During thisstruggleon the ground, Defendant and Prosper ndal@vn the embankment
and out ofSandwal’s sight. SeeDef.’s Facts | 83; Pl.’s Reply Facts T 83). Sandoval then
repositiored his truck to shine its headlights on the area where Defendant and Prosper were seen
falling. (See id). Sandoval exéd his truck and wal&d toward the embankment(See id.
Several seconds after exiting his vehicle, Sandoval heard gunshots but was unabldtolsee w
fired the weapon. SeeDef.’s Facts § 84; Pl.’s Reply Facts 1).84

According toDefendant during the finakltercationwith Prosperhe was in excruciating
pain as Prosper bit down on his fingdrile twisting his head left and rightSé¢eDef.’s Facts
62-63). Defendantlaimshis finger began to go numb and he feared Prosper might sever his
finger entirely. See id{{ 6566). Fearingfor his lifeand suffering great bodily harm, Defendant
unholstered his firearm and discharged it, shooBrmsper in an attempt to free his hand from
Prosper’s mouth.See id | 67). Instead of releasing Defendant’s finger, Prosper bit down harder.
(See id 1 68). As Prosper continued to bite down on Defendant’s finger, Defendant discharged
his firearm a second time S¢e id). Prosper did not release Defendant’s fingad Defendant
discharged his firearm a third time, at which point Prosperlyimaleased Defendant’s finger.
(See id v 69).

Plaintiff denieghese facts(SeePl.’s Reply FactsY]62—69).Plaintiff submits an alternate
version of the incident, stating thafter Defendant tackled Prospddefendanpunched Prosper
in the facemultiple times, causing him to bleed from the moutlsedPl.’s Add’l FactsY 156).

Plaintiff does not seem to deny a bite occurbedtather Plaintiff disputes how the bite occurféd.

11 (SeeResp. 3 (“The Jury could find [Defendant’s fingkdiged[in Prosper’'s mouthjvhile Martin was
punching Prosper in the mouth. Martin then shoots Prosper the first time, caonsitogdite down harder,
or so thgury could find.” (alterations added)); 15 (“[W]e know that the tasing took place b#ferminor
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Plaintiff speculates saDefendant was above Prosper and in the process of punching him,
Defendant’s fingebecamdodged in Prosper's mouth Sée id 11 1572158)1? Defendant then
unholsteredis firearm and shot Prosper multiple timeSed id 11 159-160).

Prosper died aa result of the gunshot woundsSe@d. § 161). Defendanproceeded up
the embankment toward 1-95 and immediately called dispegpbrted shots fire@nd requested
dispatchsendfire rescue. $eeDef.’s Facts | 70).Defendant reported to dispatBtmosper had
tried to bite his finger off. ee idf 71). Sandoval saibefendanbleeding from his hand.Sge
id. § 72; Sandoval Dep. 194:11-12).

Defendant was taken to Jackson Memorial Hospital for treatm@aeDéf.’s Facts { 89).
Special AgentJohn A. Subic of the Florida Department of Law Enforcement photographed
Defendant in the hospital and reported Defendant was seen with his uniform on, numerous sand
spurs on his pants and ghia bandaged index finger, blood on his shirt and arm, analéeaw
face. Gee id | 90)1® Defendant suffered three separate injury patterns on the top of his finger
and one below the fingerSée id{ 92). The JacksdviemorialMedicalRecord notes Defendant
“was bit on his left index finger over the PIP joint today by another human The wounds
appear to be superficial.'Fifst Jackson Medical Recor&CF No. 131-3] 39).

The bite onDefendant finger caused tissue displacement consistent with head

movement by the person bitingSeeDef.’s Facts[]94-95)1* Although the bite oefendant’s

finger bite™); 19 (“Here, a reasonable jury could find that the Wias defensive- not offensive— perhaps
entirely involuntary.”)).

12 plaintiff arrivesat this characterization dhe eventsfrom Defendant’s statement, “when | was going
down to make the contact, that's when Mr. Prosper hopped up and put my finger in his mButh.” (
Add’l Facts 1 158 (citing Martin Dep. 135:121)).

13 plaintiff disputes Defendant’s fageasswollen based on the photographSedPl.’s Reply Facts 1 90).

14 Plaintiff denies these facts.S€ePl.’s Reply Facts 11 995. Yet, each record Plaintiff cites fails to
controvert Defendant’'s statemen{&ee id; Pl.’s Addl Facts 1 1641.67). Plaintiff citesa First Jackson
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finger was described as “superficiat skin level only (Pl.’s Add'| Facts fL65) the bite is
consistent with causing pairsge Briggle Dep. 66:#20) and couldhave causk temporary
numbnessgee id 72:16-20). On October 22, 2015, Defendant was cleared to return to work full
duty and no functional limitations were identifiedse€Pl.’s Add’l Facts § 170).

The TACstatene claimunder 42 U.S.C. section 1983 for excessive force and deprivation
of life. (See generallyfAC). Plaintiff contends Defendant’s wssef his Taser and firearm,
respectively, wre excessive? (See id). Regarding the instant Motion, Plaintiff insists her
challenges to Defendant’s credibility as well as ambiguities in the @digence create triable
guestions of fact precluding summary judgmerseeResp. 78).

Defendant argues Plaintiff “cannot simply manufacture a genuine disp@eeking to
establish an alternative version of events” based upon “unsupported allegations and heivepecula
interpretation of a grainy video.” (Reply 2). Defendant further contends Hleartnot overcome
summary judgment on the basis of a credibility challenge without offering eeidermontradict
the material facts.See id(citationomitted)). Defendant seeks entry of final summary judgment,

arguing he is entitled to qualified immunity as to all allegations in the T&€e ¢enerallivot.).

Medical Record 39 (noting Defendant was bit and the wound appears supefaxnaldlackson Medical
Record [ECF No. 13#] 38 (Defendant sustained a human bite to the left indengér this mening.
Patient is a policefficer and was arresting someone when the person bit the tffindex fingeicausing
dorsal and volar wounds over the PIP joint. At this time, the pagemsfporting pain in the left index
finger”); and a University of Miami Hospital Record [ECF No. 18] 9 (noting Defendant suffered a
human bite and the wound was treated by fire rescue). As Plahatifles no evidence to controvert these
facts, the Court accepts them as admitted.

15 Defendant argues Pldiff “has never alleged an excessive fofsie] premised exclusively on the use of

the Taser.” (Reply 13). The undersigned has previously note@Als allegations are “threadbare.”
(August 31, 2018 Order 7)Nonethelessthe TACdoes includallegations the “Taser effectsic] and
harmed [Prospet]and ‘[Prosper]had not done or said anything that necessitated the use of [the Taser]
againstthim]. . . .” (TAC 11 2223 (alterations added) These allegations have been repeatedly raised
throughout the course of this actionSe€ e.g, Responsén Oppositionto Motion to Dismiss [ECF No.

69] 2(“[T] he video shows that Defendant Martin’s deployment of a taser and firearm to seir@dper
lacked any rationale, legal or otherwise.” (atem added))).
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. LEGAL STANDARDS

A. Summary Judgment

Summaryjudgment is rendered if the pleadings, the discovery and disclosure materials on
file, and any affidavits show there is no genuine issue as to any maetiahfl the movant is
entitled to judgment as a matter of laBee~ed. R. Civ. P56(a), (c). A issue of fact is “material”
if it might affect the outcome of the case under the governing$ms&Anderson v. Liberty Lobby,

Inc., 477 U.S. 242, 248 (1986). It is “genuine” if the evidence could lead a reasonable jury to find
for the nomamoving party.See id.see alsdMatsushita Elec. Indus. Co. v. Zenith Radio Cof{z5
U.S. 574, 587 (1986).

At summary judgment, the moving party has the burden of proving the absence of a genuine
issue of material fact, and all factual inferences are drawn or falvthe noAmoving party.
SeeAllen v. Tyson Foodsic., 121 F.3d 642, 646 (11th Cir. 1997). Courts must consider the entire
record and not just the evidence singled out by the par8egClinkscales v. Chevron U.S.A.,

Inc., 831 F.2d 1565, 1570 (11th Cir. 1987). The 4mooving party’s presentation of a “mere
existence of a scintilla of evidence” in support of its position is insufficient t@orer summary
judgment. Anderson477 U.S. at 252.

If there are any factual issg, summary judgment must be denied and the case proceeds to
trial. See Whelan v. Royal Caribbean Cruises,Nd. 1:12CV-22481, 2013 WL 5583970, at *2
(S.D. Fla. Aug. 14, 2013) (citingnvtl. Def. Fund v. Marsh651 F.2d 983, 991 (5th Cir. 1981)).
Even when the parties “agree on the basic facts, but disagree about the inferendesuttdies
drawn from these facts[,]” summary judgment “may be inappropriatd.”(alteration added;
citation omitted). “If reasonable minds might differ on the inferences arising from undisputed
facts, then . . . [c]ourt[s] should deny summary judgmend’ (alterations added; citations

omitted). Additionally, courts cannot weigh conflicting evidenc8ee Skop v. City of Atlanta,
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Ga, 485 F.3d 1130, 1140 (11th Cir. 2007) (quotarlin Commc’n, Inc. v. S. Bell Tel. & Tel.
Co, 802 F.2d 1352, 1356 (11th Cir. 1986)).

B. Qualified Immunity

The defense of qualified immunity raised in response to the claim in Plaintiff'saltas
the summary judgment analysis somewhat. Qualified immunity protects governifir@atso
“from liability for civil damages insofar as their conduct does not violate lglestablished
statutory or constitutional rights Ashcroft v. Igbgl556 U.S. 662, 672 (2009) (internal quotation
marks omited) (quoting Harlow v. Fitzgerald 457 U.S. 800, 818 (1982)). It “balances two
important interests— the need to hold public officials accountable when they exercise power
irresponsibly and the need to shield officials from harassment, distractiomalaitity when they
perform their duties reasonablyPearson v. Callaharb55 U.S. 223, 231 (2009).

To be entitled to the qualified immunity defense, a government official must déaten
“he was acting within the scope of his discretionary authoritgrnwthe allegedly wrongful acts
occurred.” Courson v. McMillian 939 F.2d 1479, 1487 (11th Cir. 1991) (internal quotation marks
and citations omitted). When a defendant acts within the scope of his discretiohantyguhe
burden “shifts to the platiif to show that qualified immunity is not appropriaté.Lee v. Ferrarg

284 F.3d 1188, 1194 (11th Cir. 2002) (citation omitted). The plaintiff can show qualified

16 This two-step approach is enshrined in the Eleventh Circhiigler/Richanalysis, which provides:

1. The defendant public official must first prove that “he was acting within theesafop
his discretionary authority when the allegedfpngful acts occurred.”

2. Once the defendant public official satisfies his burden of moving fdrwgth the
evidence, the burden shifts to the plaintiff to show laclooffaith on the defendant’s
part. This burden is met by proof demonstrating thatd#fendant public official’s
actions “violated clearly established constitutional law.”

Courson 939 F.2d at 1487 (quotirgeigler v. Jacksan716 F.2d 847, 849 (11th Cir. 1983) (per curiam));
see alsRich v. Dollar 841 F.2d 1558, 1563—-64 (11th Cir. 198@iscussing twepart test).

10
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immunity is not appropriate by establishing (1) the defendant’s conduct violatedr Her
constitutional rights; and (2) the constitutional violation was clearly estathlathiie time.See
Keating v. City of Miami598 F.3d 753, 762 (11th Cir. 201(0hternal quotation marks and
citations omitted). Thaetwo requirementmay be addresséa any order.See id(citing Pearson
555 U.S. at 236).

The plaintiff “bear[s] the burden of showing that the federal rights allegedly violated wer
clearly established.”Foy v. Holston 94 F.3d 1528, 1532 (11th Cir. 1996) (alteratioiulex;
citations omitted).To satisfy the “clearly established” requirement, a law may not be “defined ‘at
a high level of generality,” and the “clearly established law must be ‘partizatirio the facts
of the case."White v. Pauly137 S. Ct. 548, 552 (2017) (citations omitted). Although the Supreme
Court “do[es] not require a case directly on point, . . . existing precedent must haa thiac
statutory or constitutional question beyond debageshcroft v. alKidd, 563 U.S. 731, 741 (2007)
(citations omitted; alterations added).

There are three ways a plaintiff may show a right was clearly establishg¢aa¥e law
with indistinguishable facts clearly establishing the constitutional right; (2)adistatement of
principle within the Constitution, statute, or case law that clearly establisbestéutional right;
or (3) conduct so egregious that a constitutional right was clearly violated, ekeroted absence
of case law.”Perez v. Suszczyns&D9 F.3d 1213, 1222 (11th Cir. 2016) (internal quotation marks
and citation omitted). If case law is used, only decisions of the Supreme Court, lEl@irenit,
and highest relevant state court can clearly establish the law foiephatimunity purposesSee
McClish v. Nugent483 F.3d 1231, 1237 (11th Cir. 2007) (citidgrshv. Butler Cty., Alg.268

F.3d 1014, 1032 n.10 (11th Cir. 20p1)

11
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In addressing the qualified immunity defense at summary judgment, “[ajkdsef
material fact are resolved in favor of the plaintiff, and then, under that versibe &dts, the
legal question of whether the defendant is entitled to qualified immunity is degeriiBparks
v. Ingle 724 F. App’x 692, 693 (11th Cir. 2018) (alteration added; citation omitted). Applying the
plaintiff's “best casg “the court is able to move to the question of whether the defendant
committed the constitutional violation alleged in the complaint without having to assessts
in dispute.” Id. (internal quotation marks and citation omitted).

[I. ANALYSIS

The Court addresses Plaintiff's arguments regardimg Biscayne Air Video and
Defendant’s credibility, and themrnsto the merits of qualified immunitgs to both the use of
noniethal and lethal force.

A. Ambiguities in the Biscayne Air Videoand Defendant’s Credibility

Neither Plaintiff's attempt to bring to the forefront ambiguities in the Biscayne Aed/id
nor her attempt to cast doubt on Defendant’s credibility, preclude entry of sunudgnygnt.

First, ambiguities in the Biscayne Air Video. Plaintiff argues her versioncts ‘imay
include one of two possible interpretations of a video taken of the incident in questas. (

7). Plaintiff relies orKeels v. ZambranaNo. 15CV-80546, 2018 U.S. Dist. LEXIS 119133 (S.D.
Fla. July 16, 2018), to support her claim an ambiguous video precludes summary jud@eent. (
Resp. 7/8). Plaintiff's reliance oiKeelsis misplaced. IiKeels the plaintiff was the alleged victim

of excessive forceSeeKeels 2018 U.S. Dist. LEXIS 119133, at *13. The plaintiff provided an
affidavit detailing his version of events based on his-fiestd recollection of the experienceee

id. The defendants provided a video of the incident, “[bJut due to the vided’snpage quality,

lack of sound, unhelpful angle and distance, and unhelpful camera placement as a result of a

12
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horizontal structural pole obfuscating the frame, it providefitg value on summary judgmeht.
Id. (alterations added). Because the video did not conclusively refute Keel$aviffi
“[d] efendants failed at providing any objective record evideweeranting summary judgment.
Id. at *19 (alteration added).

Unlike in Keels Plaintiff has no firshand knowledge of the events that took pldoe
night of the incident. SeeDef.’s Facts { 1). Many of Plaintiff's assertions and denials are thus
based solely on her speculative interpretation of a video, providing “little value onasymm
judgment.” Keels 2018 U.S. Dist. LEXIS 119133, at *13To the extent the video can be
interpreted to support Plaintiff's allegations, the Cduatrs all reasonable inferences in her favor.
See Lee284 F.3dat 1194 (citation omitted). Nevertheless“an inference based on speculation
and conjecture is nogéasonablé. Blackston v. ShoakndFletcher Insulation Cq 764 F.2d 1480,
1482 (11th Cir. 1985citation omitted).

Although “[t]he line between circumstantial evidence sufficient to support a finding under
a substantial evidence standard and evideriieh merely permits conjecture or speculation is
difficult to draw,” it is the Court’s responsibility to do sdd. (alteration added). Given mere
conjecture is insufficient to create a genuine issue of fact and noting tlweovidehich Plaintiff
relies is “far from a model of clarity” (Mot. 2 (quotation marks and citation eniif the
undersigned finds ambiguities in the Biscayne Air Video do not preclude entry of symma
judgment.

Next, Plaintiff questions Defendant’s credibility because “a reasonabjtecpuld find,
when the evidence is viewed in the light most favorable to the Plaintiff” that soDefendant’s
statements are false. (Resp. @grtainly, when evaluating whether a party is entitled to qualified

immunity, the Court must take dle factsn the light most favorable to PlaintifiSee Leg284
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F.3d at 1194 (citation omitted). But, “[t]hough factual inferences are made in [fRkaintiff’s]
favor, this rule applies onlyto the extent supportable by the recdrdPenleyv. Eslinger 605
F.3d 843, 853 (11th Cir. 201(alteration added; citation omitted; emphasis in orig)narhus,
while Plaintiff may question Defendant’s credibility, thesssertionsdo notcreate a genuine
dispute when Plaintiffoffer[s] no evidenceéo contradict the[fnaterial facts’ Id. (alterationsand
emphasisadded; footnote call number omitted).

Plaintiff merely states there are several instances “in which we know or@ajufind that
[Defendant] did not tell the truth.” (Resp. 7). iBtdf insists several statements have proven to
be false pointingto the Biscayne Air Videahe testimony of witness Raul Sandovtile expert
opinion of Michael Knox’ and theparties’ medical recordi®m support. $ee id4). Plaintiff
challenges the following statements: (1) Prosper punched Defendant prior toaske T
deployment; (2) Defendant deployed his Taser because Prosper was standimgpeackd
aggressive; (3) Prosper was attacking Martin from the ground duringhitite tasing; (4)
Defendant pleaded with Prosper to release his finger from Prosper’s moutls) aheféndant
shot Rosper because he had bitten hard on his finger, causing him to fear it might be. {S8eze
id. 3-4). Even though the challenged statements revolve primarily arounchatamial facts, the
Court addresses each in turn.

Plaintiff relies on the Biscayne Air Video armhox’s opinionto dispute the first three

17Dr. Michael Knoxis the Chief Forensic Consultant at Knox & Associates, LLSzefforensic Analysis

& Reconstruction Report [ECF No. 1:32 1). Knox’s relevant expertise is in Crime Scene Investigation,
Analysis & Reconstruction; Firearms, Ballistics & Shooting Incidents; GahdNound Dynamics;
Gunshot Residue & Range of Fire Determination; and BloodstairrfPatbalysis. See d. 2). Plaintiff
hired Knox to prepare a repdsased onKnox’s analysis and reconsiction of the incident between
Defendant and Prosper, and Knox’s opinions as to the reconstructed physicsntérdation between
Martin and Prosper are the subject of pending objections to an Order [ECF No. drtifjggin part
Defendant’s Motion to ¥clude Dr. Knox’s opinions (SeePlaintiff's Rule 72 Partial Objections . . . [ECF
No. 148]).
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statements— Proger punched Defendant; Prosper was standing; and Prosper aelanatt
Martin from the ground. SeePl.’s Reply Facts 1 42, 48,-8381). This evidence fails tareate
any genuine dispute of material facts

In Knox’s own wordsKnox is “certainly not suggesting that [the Biscayne Air Video]
that it contradicts [the punch] . ...” (Knox DBCF No. 1042] 74:22-23 (alterations added}§.
Knox further admits it is possible Prosperstandingafter Defendant and Prosper initialfgll
down the embankmentS¢e id 66:4-14). Indeed Knox admitsProsper is not even visible in the
Biscayne Air Video at this point.Sge id). Sandoval also statelsiring the firsapplication of the
taser “[wlhen I pulled up . . . I do believe that [Prosper] was standing.” (Sandoval Dep. £19:25
120:1). The evidence fails to support Plaintiff’'s assertions, which remain gspegtulative.

Plaintiff thenrelies on the Biscayne Air Video tontrovertDefendant’s statement Prosper
attacked hinfrom the ground. feePl.’s Reply Facts § 61). Again,glideo simply does not
showwhat transpired between Defendant and Prosf@&egenerallyBiscayne Air Video).Given
the video’s lack of clarity, the Court cannot make the inference Defend&tiément is not true.
Whats more Sandoval's deposition corroborafeefendant’s version of eventsSgeSandoval
Dep. 189:#12). While Prosper was on the ground, Sandoval statesawProsper initiatéthe

‘lunge,’ the ‘attack,’ the ‘engagement,” whatever the term is for it . . ld”"(4lteration added)

18 Although not cited in her Response, Plaindiffodisputes Defendant’s statement regarding the punch
with citations to the MDPD Initial Incident Report [EG®. 132-4]; BarbaraWilliams' Deposition[ECF

No. 12-5]; andKerry White's Deposition [ECF No. 12-6]. (SeePl.’s Reply Facts  42). Plaintiff's
characterization of this evidence fails to persuablee evidencecited doesnot specifically say the word
“punch.” And the evidencdails to contradictDefendant’'s statemeim any material way (SeeMDPD
Report 4 (“As [Defendant] got closer to [Prosper] to take him inttodysthey got into a struggle . . . .”
(alterations dded)); Williams Dep. 31:5 (stating she described the events as a “struggle” to avoid
confusion);White Dep. 19:2624 (stating he halittle communicatiorwith Defendantatthescenéecause
“any kind of shooting the first thing you are supposed to depgrate that officer, put him in the back seat,
take his weapon and be quiet. Dioask him no questions. Thatit.”). Reading the statements in their
entirety, they fail to create any genuine dispute of material faeny event, the Coustanalyss does not

rely on Defendant’s statement regarding the punch.
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Plaintiff denies Defendant pleaded with Prosper to release his frogeiProper’'s mouth.
(SeePl.’s Reply Facts { 64). Although Plaintiff provides no evidence to coatiadfendant’s
statementPlaintiff “submits it is a reasonable inference that if Defendant feared sdxaulily
harm that justified deadly force, he would not have taken a moment or had the time tospeg Pr
to stop biting him.” Kd.). This fails to ceate a genuine dispute as to Defendant’s statement.

Finally, Plaintiff challenges Defendant’s statem#rat heshot Prosper because Prosper
had bitten down hard on his finger, causing him to fear it might be sev&eelid(f 66). Plaintiff
argues the medical records create “the reasonable inference Martin did not have thieoidir o
harm he alleges.”ld.). The bite and circumstances surrounding the bite are discussed in greater
detail in Section C of ik Order To be clearthe medical reaals do not contradict Defendant’s
statement. The records show Defendant was bitteaedackson Medical Record 33he bite
would have been painfiiseeBriggle Dep. 66:#20),and the bite could have caused temporary
numbnessgee id 72:16-20).

Theevidence— in the light most favorable to Plainti# does notontradictDefendant’s
statementsat bestjt fails to corroboratethem Plaintiff's challenges to Defendant’s credibility
are based on her own speculative interpretation of the evidéGoasequentlythe evidence to
which [Plaintiff] cites does not create a fact issue and, therefordoes not preclude summary
judgment.” Penley 605 F.3d at 853 n.4 (alterations added).

B. Useof Non-Lethal Force— the Taser

The partiesbriefing regarding qualified immunity in the context of Alethal force is
cursory at best. Indeed, Plaintiff's entire argument on this isseeli€ed to two lines, stating
Defendant’ause of the Tasesimportant herdecause thésequence of events began with Officer

Martin’s unlawful tasing of Junior Prosper.[and] [t]he use of a Taser or stun gun in itself may
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be excessive force (Resp.14 (alterations added; footnote call number omijtedccording to

Defendant “Eleventh Circuit precedent has ratified the use of a Taser in situations far less

egregious than this one, even when the subject did not present a threat of violence to thé office

(Reply 13(citations omitted)).

As it is undisputed Defendant was acting within the scope of his discretionary authorit

(seeResp. 45), Plaintiff must showDefendant'suse of the Tasem/as unconstitutional, and that
the state of the law at the time was clearly established so as to pfaiidearning to [Defendant]
that such conduct was unconstitutiohalvate v. Kubler839 F.3d 1012, 1019 (11th Cir. 2016)
(alteration added; citations omitted). Plaint#ils to make either showingSée generallResp.).
“The standard for whether the use of force was exeessidetthe Fourth Amendment is
one of objective reasonableness.Long v. Slaton508 F.3d 576, 580 (11th Cir. 20Q(guoting
Graham v. Connqr490 U.S. 386, 388L989)). ‘The‘reasonablenessf a particular use of force
must be judged from the perspective of a reasonable officer on the scenehaathettt the 20/20
vision of hindsight Graham 490 U.Sat 396(citation omitted).A court looks to the “totality of
circumstances” to determine whether the manner of arrest was reasdbedgper v. Reynolds
369 F.3d 1270, 1277 (11th Cir. 20Qguotation marks andtation omitted). This analysis must
“embody allowance for the fact that police officers are often forced to maksepdind judgments
— in circumstances that are tense, uncertaial, rapidly evolving— about the amount of force
that is necessary in a particular situationGraham 490 U.S.at 396-397. “[T] he qualified
immunity standard is broad enough to cover some mistaken judgment, and it sbraltalility
all but the plamly incompetent or those who knowingly violate the laarczynskv. Bradshaw
573 F.3d 1158, 1167 (11th Cir. 2009) (alteration addedtation marks and citation omitted).

The relevantnaterialfacts takenin the light most favorable to Plainti§how Defendant
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knew, or could reasonably believe, Prospeh@dfled the scene of an accideseéPl.’s Add]
Facts 1 110); (2) wastoxicated(seeDef.’'s Facts { 28); (3) was stumbling along the side of a
busy highway geePl.’s Addl Facts § 114); (4appeared disorientg@eeid.); and (5) did not
respond to verbal commands or vehpahcknowledge Defendanisee Def.’s Facts | 75)
Additionally, Defendant engaged Prosper and the two lost their balance, tumbling down the
embankment on the side of ttemd(seePl.’s Reply Facts | 47and oncébefendant regained his
footing, Prosper still appeared disoriented and aggressee®(’'s Addl Facts 1 136131).

Plaintiff disputes Defendant could reasonably believe Prospentwascatedor appeared
aggressive. JeePl.’s Reply Facts 2], 35; Pl.’s Add Facts {1 118119 130). Plaintiff relies
on evidence adduced after the incidexstsertingProsper’s toxicology report was negative and
Prosper’s behavior may have been caused hykestseizure, or infectionSéePl.’s Addl Facts
11 115118). This argument fails to persuade. Defendant’s actions must be judgedHieom *
perspective of a reasonable officer on the scene, rather than with the 20/20 visioasimfht”
Graham 490 U.S.at 396 (citation omitted). The qualified immunity analysi$is limited to‘the
facts that were knowable to the defendant offjteat the time[he] engaged in the conduct in
guestion’. Hernandez v. Mesd 37 S. Ct. 2003, 2002017 (alteratons added; citation omitted).
“Facts an officer learns after the incident erdsvhether those facts would support granting
immunity or denying it— are not relevant.d.

Plaintiff provides an alternative explanation for Prosper’s erratic behaviofails to
explain how Defendant could have known the results of the toxicakmyrt or the expert’s
diagnosisat the timethe incident was unfoldingAn dter-thefact explanationis irrelevant to a

gualified immunity analysis if the officer is incapable of reaching the ceieilat the time in

guestion. \itnesses corroboraterosper appeared intoxicated and aggressi$eeJandoval
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Dep. 150:610). Certainly, Plaintiff does ot dispute that Prosper was disoriented, stumbling,
could not maintain his balance, and refused to verbally communicate with Defenddet.thése
circumstances;a reasonable officer on the scene” woulddlieve Prosper was intoxicated.
Graham 490 U.Sat 396(citation omitted).

Plaintiff also citestwo casesGlasscox v. City ofrgo, 903 F.3d 1207, 1215 (11th Cir.
2018) andKubler, 839 F.3dat 1012,to supportherclaim Martin’s use of a Tasawvas excessive.
Notably, everif these casewerefactually similarto theeventshere— whichtheyarenot — both
cases postlateDefendant’s use of his Taser and could not be usstidew Prosper’s right was
clearly established at the tinoéthe incident.SeePerez 809 F.3cat 1221 €itation omitted.

In Glasscoxthe court found a constitutional violation aftke repeated use of a taser on a
suspect who was not resisting arrgstbally communicated the intent to comply with the officer’s
commandsand wasin fact, attempting to comply with thefficer's commands during the third
and fourth discharge of the taser, whighas wholly unnecessary, and grossly disproportionate to
the circumstances 903 F.3cht1216 €itation omitted. In Kubler, the court found a constitutional
violation afterthe repeated use of a taser on a susphotwas handcuffed, immobited and
unable to present a risk of flight or a threat of danger to the officers or the podcubler, 839
F.3dat 1021 As Prosper continued to resist arrest, made no effort to comply with Defendant’s
requests, was not immobilized, presented a risk of flight, and was a threatid@eféiese cases
fail to present factsdistinguishable from thodeefore the CourtSee Pere8809 F.3d at 1222.

Plaintiff provides no other suppt for her contentiodefendant’suse of thelaserviolated
Prosper’s constitutional right{See generallfResp.). Defendant, for his pgorovides multiple
cases supporting his argument he did not violate Prosper’s rights by disghaigjiaser. Hee

Reply 13 (citing cases)). The Courtist agree with Defendant.
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The Eleventh Circuit has found an officer’s initial use of a taser on aadfet!, non
violent suspect did not violate the suspect’s constitutional righgésBuckley v. HaddocRR F.
App’'x 791, 799 (11th Cir. 2008). The Eleventh Circuit has also fooraffcer mayuse a taser
on a norcompliant suspect without issuing a verbal arrest cordm&eeDraper, 369 F.3dat
1278 Indeed, where a suspect appears aggressivaredperative, ise of a taser might be
preferable to gphysical struggle [causing] serious hatmthe suspect or the officérFils v. City
of Aventura647 F.3d 1272, 1290 (11th Cir. 201diyationand quotation marksmitted; alteration
in original). “[Eleventh Circuit] decisions demonstrate that the point at which a suspect is
handcuffed andpose[s] no risk of danger to the offiteften is the pivotal point for excessive
force claims. Mobley v. Palm Beach Cty. Sheriff Die¥83 F.3d 1347, 1356 (11th Cir. 2015)
(first alteration added; citations omitted)he Eleventh Circuit hgs] held a number of times that
severe force appliedfter the suspect is safely in custody is excessivigl. (alteration added;
citations omitted; emphasis in ongl).

The undisputed material factshow t was reasonable for Defendant to believe
Prosper — whdgnoredrepeated verbal commands, attéeado escape, and appeared visibly
disoriented —was intoxicated and aggressivésee, e.g.Sandoval Depl54:12-16, 188:7-24;
Pl.’s Addl Facts{144-47; Resp. 3). At no point during the encounter was Prosaéely in
custody; Mobley, 783 F.3dat 1356 nor sufficiently restrained so as to pose no risk of danger to
Defendant Given the “difficult, tenseand uncertain situatigff the use of a taser gun to subdue
a suspect who has repeatedly ignored police instructions and continues tbgerebdly toward
police is not excessive forée.Zivojinovich v. Barner525 F.3d 1059, 1073 (11th Cir. 2008)
(alteration added; citation omitted). Accordingly, Defen@anse of nondethal forcedid not

violate Plaintiff's constitutional rightandDefendant is entitled to qualified immuniiyr the use
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of the Taser.
C. Use of Deadly Force— the Firearm
1. ConstitutionalViolation

During an arrest, an officer is justified in the use of deadly force wherkaseprobable
cause to believe that the suspect poses a threat of serious physical harrg #ithefficer or to
others” Long v. Slaton508 F.3d576, 580 (11th Cir. 200guotingTennessee v. Garnet71
U.S. 1,11 (1985). An officer will be entitled to qualified immunity in the absence of actual
probable cause if he hasguable probable caus&ee Garczynskb73 F.3dat 1167 €itation
omitted). “[B] ecaus®nly arguable probable cause is required, the inquiry is not whether probable
cause actually existed, but instead whether an officer reasonably coulieiaved that probable
cause existed, in light of the information the officer possesdddntoute v. Carr114 F.3d 181,
184 (11th Cir. 1997])citations omitted). “Qualified immunity thereby protects officers who
‘reasonably but mistakenly conclude that probable cause is pres&arczynski 573 F.3dat
1167 ¢itation omittedl.

Plaintiff argues'there is zero evidence that [Prosper] pdlsany objective threat to Officer
Martin, and certainly not a threat warranting the use of deadly fo(Besp.3 (alteration added)
Not so. The undisputed facts show R)osper was attempting to escapédndant who intended
to arrest him(seePl.’s AddIl Facts 1 144147); (2) Prosperignored repeated warnings to stop
moving and stay on the grourfseeDef.’s Facts{{ 57, 78; Sandoval Dep. 18827); and (3)
Prosperbit Defendant during a physicaltercationthat resulted in Defendant discharging his
firearm (seeDef.’s Facts{{ 61-69 Martin Dep. 138:13-2)1

The facts critical to the Coud analysisrelate tothe bite andsubsequentlischarge of

Defendant’s firearm.Defendant’'saccount of thencident isstraightforward: Prosper was biting
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his finger Defendant could not get Prosper to release his firaget becaus®efendant feared
Prosper might sever his finger, Defendant discharged his firearm at PrdSeelDef,’'s Facts 1
61-69). Plaintiff reliesprimarily on the Biscayne Air Video to dispute these factSeefl.’s
ReplyFactsY{ 6169).

First, Plaintiff statesthe Biscayne Air Videshows “Prosper does not lunge at Martin”
(Pl’s Reply Facts 1 61and also‘'show[s] Prosper di not twist and turn while biting Martin’s
finger, much less before he was shadl’ ] 63 (alteration added))These statememtire notin
fact supported by the Biscayne Air Video or any othemord evidence Plaintiff's own expert
found “[y]ou certainly can’t make out details, like, whether or not somebody’s got a fimtje
mouth or anything like that. Sehere would beno way to use that video evidence to either
determine that it supports or refutes what took pldicgist doesn’t answer the question.” (Knox
Dep. 87:15-204d]teration and emphasis addedplaintiff cannot rey on the Biscayne Air Video
to controvert facts regarding the bite, given the vidéeviglence which merely permits conjecture
or speculation.”Blackston 764 F2dat 1482 Plaintiff'sinsistencehe Biscayne Air Video reveals
alternative facts about the bite are grounded in pure speculation dhdrafere “not reasonable.”
Id.

Next, Plaintiff cites a DNA Report stating there was an “absence of Martin’s DNA i
Prosper’'s mouth (Pl.’s Reply Facts { 63 (citing DNA Report [ECF No. 192). Plaintiff
mischaracterizes the results of the DNA analysighe forensic report shows only théood
around Prosper’s mouth was Prospersblood. SeegenerallyDNA Report). Thisis consistent
with the other recor@vidence. $eeWorkers Comp. Record [ECF No. 134] 68 (reporting
Defendant was treated for exposure to blood or body fluid aospBr wadleeding from the

mouth when he bit Defendant’s index finger and would not It go)
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The remaining evidence cited by Plain## photos of Defendant’s finger [ECF No. 103
11], Dr. Briggle’s Deposition [ECF No. 103-1¥ and paragraphs 164—1@f.her facts— fail to
controvert Defendant’s testimony, and in fact support a finding that Prdspleite Defendant.
(SeePl.’s Reply Facts 1 63). Based on thek of severity of the biteRlaintiff seems taely on
this evidence ta@hallenge theeasonableness of Defendardjgplication ofdeadly force (See
Pl.’s Addl Facts 1 164171). Yet, nonef Plaintiff's evidence controverts Defendant’s statement
Prospemas bitinghis finger.

Based on the foregoing evidence, Plaintiff asks the Courinée the inference
Defendant’s finger became lodged in Prosper’'s mouth while Defendant wasmmuhon. See
id. 1 157-158). To support this inference, PlaintiffeferencesDefendant’'s Workers
Compensation Record and Depositiorsed id.f 156, 158). Again, neither citation supports
Plaintiff's characterization of events(SeeWorkers’ Comp. Record 68 (stating Prospavas
bleeding from mouth whefProsper]bit[] his left index finger and woungkic] not let go.
[Defendant]had to struggle to get his finger free.” (alterations added)); Martim D@5:13-21
(“Like I said, it's—whenl was going down to make the contpaith the Taser]that's when Mr.
Prosper hopped up and put my finger in his md&\#iteration added))).

Plaintiff asks the Court to make an inference that is wholly speculative asdpydrted

by any record evidencd. This, the Court will not do.“As the Supreme Court has instructed,

19¢Q. And I think we mentioned earlier, clearly because thdissue displacement and there was a bite
mark there, there had to be a bite and simultaneous movement in order tchertdateltof damage, that
level of displacement of the tissue?. THE WITNESS: Yes.” (Briggle Dep. 68:289:4).

20 plaintiff does not point to, nor has the Court found, any record or account ofehtédti contradicts
Defendant’s statementindeed the evidence supports only one version of eventBefendant’s. (See,
e.g, Williams Dep. 21:59 (“Q. You did heajDefendant]saying,' He's biting me? A. Yes, My finger,
he’s biting me. Q. And then after he saidHe's biting me, is that when he werdilent?A. After shots
were fired! (alteration added)); White Defp7:1647 (“[Defendant] said something to the fact that he
thought the guy bit his finger off.”First Jackson Medical Record 39Defendant]was bit on his left
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‘[w]hen opposing parties tell two different stories, one of whidblagantly contradicted by the
record, so that no reasonable jury could believe it, a court should not adopt that versioaat$ the f
for purposes of ruling on a motion for summary judgnienPerez 809 F.3dat 1221 (citation
omitted; alteration in origal). There is no evidentiary support for Plaintiff's version of the events,
nor is there any evidence to controvert Defendant’s version.

Taken together, the undisputiedts show “a reasonable officer cowtdand likely would
— have perceiveflProspef as posing an imminent threat of serious physical Haiviartinez v.

City of Pembroke Pine$48 F. App’x 888, 893 (11th Cir. 201@teration added) (finding use of
deadly force reasonable where suspgudred the officers’ commands and, while stdhlcuffed,
suddenly advanced to within a few feetlod defendant).

The clear and imminent threat posedRrpsper biting Defendant entitles Defendmt
gualified immunity because “[iis reasonable, and therefore constitutionally permissible, for an
officer to use deadly force against a person who poses an imminent threaiws physical harm
to the officer or others. Id. (citing Robinson v. Arruguetat15 F.3d 1252, 1256 (11th Cir. 2005)

(alteration addedpther citation omitted)). Again, he undisputed fact show (1) Prosper

index finger over the PIP joint today by another hurdalteration added))SecondJackson Medical
Record38 (“[Defendant]is a policeofficer and was arresting someone when the person bit the fficer
index finger causing dorsal and volar wounds over the PIP joiritisAime, the patient iseporting pain

in the left index fingef.(alteration added)); University of Miami Medical Record (“[Defendgumgsents

to workers compensation clinic for human bite he sustained on 9/28/15 during an altercation whiiteywor
as a pbce officer.” (alteration addey; Workers Comp. Incident ReporHCF No. 1316] (“[Defendant]

WAS BITTEN BY A HUMAN ON THE LEFT HAND WHICH WAS BLEEDING. . . .” (alteration
added)); OMCA Medical Record [ECF No. 1314 (“[Defendant]lhad left index fingr laceration after
human bite on 09/28/2015 . . . .” (alteration added)).

2 plaintiff does not deny any e specific factsn whichthe Court relies wh citatiorsto record evidence
beyond the Biscayne Air Video.S¢e generallf?l.’s Reply FactsPl.'s Add’l Facts). Plaintiff's denials
arethusinsufficient See Garczynskb73 F.3dat 1165 (“A genuine dispute requires more tismme
metaphysical doubt as to the material facts A mere scintilla of evidence is insufficient; the rmoving
paty must produce substantial evidence in order to defeat a motion for syrjudgment.” (internal
guotation marks and citatiosnitted alteration addedl.
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“continued] to resist arrest(Def.’s Facts  57)(2) the Taserhad no effect on Prospernt(
60):%? (3) Prosper and Defendant were engaged in a physical confrontation on the ground prior to
Defendant’s use of deadigrce Geeid. 1 61-66; Pl.’'s Add’'IFacts {1 156158); and (4) Prosper
bit Defendant prior to the use of deadly fofseeDef.’s Facts $1—-67;seealsoPl.’s Add’l Facts
11 15#159). These facts are indistinguishable from thosMartinez where thearrestee wa
“unresponsive to all commands and gestures, impervious [®]dmer, and otherwise unable to
be restrained.” Martinez 648 F. App’x at 893 (alteration added). Accordindgdgfendant’s
“decision to use deadly force was reasonable undeirthenstances, and thus in compliance with
the Fourth Amendmerit.1d. at 894.
2. Clearly Established Law

Even assuming a constitutional violation, Defendant is entitled to qualified immunity
unless Plaintiff can show Prosper’s Fourth Amendment righte clearly established at the time
of the shootingSedd. This requires citation to decisions of the Supreme Court, Eleventh Circuit,
or the highest relevant state couee McClish483 F.3d at 12371t is Plaintiff's burden to
“demonstrate thafrom the preexisting law, the deputy had ‘fair and clear notice’ that theydeput
conduct would break federal lawBuckley 292 F. App’xat 797 (citationomitted).

Plaintiff relies primarily on the August 31, 2018 Order and the cases theditedrthere
(See generallyresp. 1647). Plaintiff also includes citations to the followikfeventh Circuit

case lawGlasscox903 F.3d 1207St. George v. PinellaSounty 285 F.3d 1334 (11th Cir. 2002);

22 plaintiff fails to cite any evidence to controvert Defendant’s statem&eeP(.'s Reply Facts 1 60). The
evidence shows Prosper continued to ignore verbal commands and attesgaip® after use of thaser.
(SeeDef.’s Facts 1 50, 52, 56see alsdresp 3). This fact is therefore admitted
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andMercado v. City of Orlando407 F.3d 1152 (11th Cir. 2005 Neither the Court’s Order nor
the cases cited address facts directly comparable tonthisputedacts in this case. Oncegain,
only “indistinguishable facts” can clearly establish a constitutional twola Perez 809 F.3d at
1222 (citéion omitted).

Plaintiff fails to discern the difference betwettye law applicable to anotion to dismiss
and a motion for summary judgment. The August 31, 2018 Order made clear the “Court
understands a wealth of evidence may exist to contradict Fiairdiaim.” (Ild. 13). The
undersigned then naté[a]t this stage of proceedings, the Court must credit Plaintiff's allegations
[in the TAC] and draw all reasonable inferences in her favoid. (@lteration added) By
crediting the allegations in tHBAC as true, the Court found “[u]nder Eleventh Circuit precedent,
the use of deadly force against Prosperwho was unarmed, fleeing from Defendant, and
allegedly did not pose a threat violated Prosper’s Fourth Amendment right to be free from
excessivdorce.” (d. 12 (alteration added; citation omittedBased on those allegationgade
by Plaintiff, the Court found olan v. Cotton572 U.S. 650 (2014 andGaillard v. Commins562
F. App’x 870 (11th Cir. 2014), were “clearly ‘particularized to thetdaof [this] case.” (Order
13 (citation omitted; alteration in original)).

With discovery completed, the record does not supperteferenced allegations of the
TAC. Plaintiff “may not rest upon mere allegation or denials of his pleading but nidsttbe
specific facts showing that there is a genuine issue fof tdanderson477 U.Sat 256 (quotation
marks and citation omitted)rhe facts show Prospanquestionably posealthreat to Defendant.

Prosper appeardubstile and aggressives¢eSandoval Depl150:6—10Q Martin Dep. 74:1620);

2 Plaintiff fails to complete heargument regardiniflercada (SeeResp. 18). Plaintiff’'s Response ends
abruptly midexplanation before moving on to a new argumeBee(id 18-19). Neverthelesshe Court
considerdMercadoin addition to Plaintiff's other arguments.
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ignored repeated verbal commandsgDef.’s Facts § 78; Sandoval Statement 33115; was
non-compliant after the use of Defendant’'s TasmeDef.’s Facts | 6Q)and bit Defendant’s
finger during a physicalltercation on the grounddeDef.’s Facts { 61; Martin Dep. 135:31).

In Tolan the unarmed suspeatas shot, on his knees, from 15 to 20 feet awag572
U.S.at653; andhe fleeing suspect Baillard died from injuries received when he vsrick by
a patrol camwithout posing any threat to a police officer or third pasee562 F. Appx at 875.
Considering the undisputed fattsre it no longer remainguethat these cases providéair and
clear notice’ that thfDefendant’'s]conduct would break federal lawBuckley 292 F. App’xat
797 @lteration addedsitations omitted).

As to the other cases Plaintiff citéstasscoxconsidered the repeated use of a taser on a
non-threatening suspewatho was attempting toomply with theofficer's commandssee903 F.3d
at 1216 St. Georgewas decided at the motido-dismiss stage andssumedhe suspectas
neither threateninghe officernor in a position of flightoy acceptingas truethe complaint’s
allegations see285 F.3dat 1338; andMercado considered a suicidaubjectwho “was not
committing a crime, resisting arrest, or posing an immediate threat to the officezstiate¢the
was shot in the hedd407 F.3dat 1157-58. None of the case®laintiff provides have
“indistinguishable facts clearly establishifijjaintiff’'s] constitutional right.” Perez 809 F.3d at
1222 @lteration addednternal quotation marks and citation omitted).

As Plaintiff fails to cite angase with materially similar facts from the Supreme Court, the
Eleventh Circuit, or the Supreme Courtrddridawhich might have givebefendantair warning
his actions were unconstitutionaJPtaintiff] can surmount the qualified immunity hurdle ofily
[Defendant’slconduct wasso far beyond the hazy border between excessive and acceptable force

that [Defendanjthad to know he was violating the Constitution even without case law on”’point.
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Alday v. Groover601 F. Appx 775, 778 (11th Cir. 201%iterations added; citaticamd quotation
marksomitted). Plaintiff appears to suggest this hurdle has been met but proadeslysis in
support. $eeResp. 19).

Tellingly, Plaintiff includes nothing except a conclusory quote and a citatiBereg 809
F.3dat 1223%* (SeeResp. 19). In addition to being decided after the fatal encounter between
Defendant and Prosper took plaBerezdeals with facts clearly distinguishable from those here.
SeeB09 F.3d at 1219. IRerez witnesses testified that at the time of the shooting, the suspect was
subdued, compliant, and on the ground with his arms restrdieme being subjeetito deadly
force without warning.ld. Unlike the suspect iRerez Prosper was not subdued, compliant, or
restrained.(SeeDef.’s Facts {1 6&9). Given Prosper’s erratic behavior, failure to comply with
verbal commands, and physical assault on Defendant, Defendant’s conduct wasardiégorid
the hazy border between excessive and acceptable forcgdfahdant]had to know he was
violating the Constitution even without caselaw on pbdir@mith v. Mattox127 F.3d 1416, 1419
(11th Cir. 1997)alteration added).

V. CONCLUSION

For the foregoing reasons, it is

ORDERED AND ADJUDGED that Defendants Motion for Final Summary Judgment
[ECF No. 102]is GRANTED. Final judgment will be entered by separate order. The Clerk is

directed to mark this caga OSED, and all pending motions aBENIED as moot

24 Plaintiff incorrectly cites the case Bsarson v. Suszczyns&09 F.3d 1213, 1222 (&1Cir. 2016). (See
id.).
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DONE AND ORDERED in Miami, Florida, thislst day ofuy, 2019.

&a'/zz W. (linae.

CECILIA M. ALTONAGA {
UNITED STATES DISTRICT JUDGE

ccC: counsel of record
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