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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No. 17-cv-20965-GAYLES

LUISENRIQUE DANIEL,
Plaintiff,

V.

YESEIRA DIAZ, Field Office Director,
United States Citizenship and Immigration
Serviceset al.,

Defendants.

ORDER

THIS CAUSE comesbefore the Court orthe Motion to Dismiss(the “Motion”)
filed by Defendantsreseira Diaz, Field Office Director, U.S. Citizenship and Immigrate-
vices (“USCIS"); Jefferson B. Sessions lll, Attorney General of thgégedrStates; andlaine
Duke, ActingSecretary of the U.®epartment of Homeland Secur{tfpHS,” and, together with
the other Defendants, the “Goverant”) [ECF No. 8] The Court hagarefully considered th
Motion andthe recordand is otherwise fully advised. For the reasons that folldsfendants’
Motion is granted.

l. BACKGROUND

On April 10,2013, U.S. Citizenship and Immigration Sergi(¢JSCIS”) denied the -
plication of Plaintiff Luis Daniel(“Daniel”), anative and citizen of Cub#or adjustment of si-
tus under the Cuban Refugee Adjustment Act (“CAA”), Pub. L. Ne7®&3 80 Stat. 1161 § 1
(codified as aranded at 8 U.S.C. § 1255 nota)though USCIS determined that Daniel wak “e

igible for adjustment of statusinder the CAAjt determined, based on an evaluationfafora-

! Defendant public officials sued in their official capacities have been atitatha

substituted as required under Fed. R. Civ. P. 25(d).
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ble and adverse factors in Daniel’s application and interview, that Dan[el] ‘i@t met the b
den of demonstrating . . . that [he] warrant[ed] a favorable exercisscoéttbn..” [ECF No. 1
3 at 2].Namely, USCIS atedthat Daniel previously had worked for the Cuban Ministry of the
Interior as an investigator in the counterintelligence and hadvorked forCIMEX, the Cuban
Import Export Corporatiorid.

Danielthenfiled a lawsuitbeforethis Court, alleging thehetimely filed a motion for e-
consideration of USCIS’s decisiowhich USCIS denied in a shoatritten decisionSeeDaniel
v. Castrg No. 1521828(S.D. Fla.May 14 2015)(Daniel I).? The complaint irDaniel | alleged
that USCIS committed procedural error by denyibgniel’s motion for recasideration without
explaining the basis for its denial, in violation of 8 ®F§ 103.3(a)(1)(i) The Government
movedto dismiss Daniel's complairg@rguing first, thatthe Court lacked subject matter jurisdi
tion to consider Daniel's claims because he was chgiignthe underlying discretionary denial
of his CAA application, which is precluded by 8 U.S81252(a)(2)(B)(ii); and, secondhat
Daniel's procedural challenge was without merit because USCIS adgoergpéained its ra-
sons for denying the motion for reconsideration. In respdaeiel conceded thathe underl-
ing discretionary denial dfis CAA application would be unreviableby statingthat

If [he] wasin fact challenging USCIS’ April 10, 2013stretian-
ary denial of his-485 applicationjudicial review would be pe-
cluded under 8 U.S.C. 1252(a)(2)(B) . . Because Mr. Daniel’s
Form 485 Application for Adjustment of Status pursuant tg-Se
tion 1 of the Cuban Adjustment Act of 1966 is underpgheview
of the Attorney General’s discretion, thelsCIS’s April 13, 2010

discretionary denial of his application would be unreviewalite
this Court despite the lack of any statutory ineligibility.

2 In ruling on the Motionthe Court takes judicial notice of the proceedingSan-

iel 1. SeeHorne v. Potter392 F. App’x 800, 802 (11th Cir. 2010) (recognizing that a court may
properly take judicial notice of and consider court documents and filings which are pabli

ords when ruling on a motion to dismiss, where they are “not subject to reasonable @disgute”
are “capable of acrate and ready determination by resort to sources whose accuracy [can] not
reasonably be questioned.”).



SeePl. Resp. in Opp. to Defs. Mot. to Dism&s34, Daniel | (ECF No. 12).

On September 30, 2015, the Court entered an Order dismiksianiel | Complaint
for lack of subjectmatter jurisdiction and for failure to state a claim upon whidiefrean be
grantedDaniel I, No. 1521828 2015 WL 5727990, &tl (S.D. Fla. Sept. 30, 2015pn appeal,
the EleventiCircuit affirmedthe Court’s decision in a written opinioRaniel v. Castro 662 F.
App’x 645 (11th Cir. 2016§per curiam) Although Daniel attempted to argue, for the first time
on appeal, thag§ 1252(a)(2)(B)(ii)did not apply to the CAA, the Eleventhr@uit declined to
resolve the issue becaudeahiel expressly conceded to the district court that the discretionary
denial of his CAA application was unreviewable ungld252(a)(2)(B)(ii)’ 1d. at 649.

Thereafter, Daniel filed the instaattionwhere he allegesn direct contradiction to his
prior representations to the Court, that “judicial review of USCIS’ diseraty decision is not
precluded under INAS 242(a)(2)(B)(i}(ii) [8 U.S.C. § 1252(a)(2)(B)(fii)].” [ECF No. 1 at |
12]. Defendants moved to dismeguing thaDaniel's claims are barred bgs judicéa.

. LEGAL STANDARD

To survive a motion to dismigsought pursuant to Federal Rule of Civil Procedure 12(b)(6)

a clam “must contain sufficient factual matter, accepted as true, to ‘state a claim tahatief

plausible on its face,” meaning that it must contain “factual content that allowsuhet@ draw

the reasonable inference that the defendant is liabtedonisconduct alleged.Ashcroft v. Igbal

556 U.S. 662, 678 (2009) (quotiBgll Atl. Corp. v. Twomb|y550 U.S. 544, 570 (2007)). While

a court must accept wahleaded factual allegations as true, “conclusory allegations . . . are not
entitled to an aaumption of truth—legal conclusions must be supported by factual allegations.”

Randall v. Scoft610 F.3d 701, 7020 (11th Cir. 2010). “[T]he pleadings are construed broadly,”

Levine v. World Fin. Network Nat'| Bank37 F.3d 1118, 1120 (11th Cir. 200&8hd the alleg-



tions in the complaint are viewed in the light most favorable to the plaBisthop v. Ross Earle
& Bonan, P.A. 817 F.3d 1268, 1270 (11th Cir. 2016).
1. DISCUSSION
A. ResJudicata

The doctrine of res judicata (or claim preclusion) “prohibits successivatidgigof the
very same claim by the same partidd/hole Woman’s Health v. Hellersted86 S. Ct. 2292,
2305 (2016) (citation and internal quotation marks omitted). This prohilbaos “the parties
or their privies from relitigatingssues that were or could have been raised’ pnoraction that
resulted in a final judgment on the merAdien v. McCurry 449 U.S. 90, 94 (198(3ee alsdMal-
donado v. U.S. Atty. Ger664 F.3d 1369, 1375 (11th Cir. 201A)party seeking to invokéhis
doctrine must establish the following four initial elements: “(1) there is a fingimedt on the
merits; (2) the decision was rendered by a court of competent jurisdi@)ahe(paties, or those
in privity with them, are identical in both syitnd (4) the same cause of action is involved in both
cases.’/Ragsdale v. Rubbermaid, Ind93 F.3d 1235, 1238 (11th Cir. 1998ge alsoKaiser
Aerospace & Elecs. Corp. v. Teledyne Indugc, (In re Piper Arcraft Corp), 244 F.3d 1289,
1296 (11th Cir. 2001). If the party raising feslicata satisfies all ahese elements, the court
next questionsvhether the claim in the new suit was or could have been raised in thegrior a
tion; if yes res judicata applietn re Piper Aircraft Corp, 244 F.3d aL296

In his Response, Daniel does not challenge Defendants’ assertion that the setond a
third elements of the res judicata analysis have been met. D&pates, in relation tBaniel |,
whether “there [was] a final judgment on the merits” and whietihe same cause of action is
involved in both casesRagsdale193 F.3d at 1238Thereforg as elements two and three are
undisputed, the Court ontliscusseglements one and four. As discussed herein, the Court finds

that all of the elements of res judicata are met in the instant matter.



I Final Judgment on the Merits

In generala court’s dismissal of an action for lack of subject matter jurisdictionas *
an adjudication on the merits that would give rise to a viable res judicatesdef@avila v. Dd-
ta Air Lines, Inc.326 F.3d 1183, 1188 (11th Cir. 2008jowever,when a courfinds that the
plaintiff’s complaintfails to state a claim for relief, and also notes a lack of subject matter juri
diction, the resulting dismissal deemeda final judgment on the meritdd. at 1188-89 (a dis-
missal for lack of subject matter jurisdiction alone cannot constitute a dismissalroarits).

In dismissing Daniel's prior complairthe Court noted that while it considered Daniel’s
claim to be for a reviewf discretionary agency action for which the Court did not have jarisdi
tion, it would still address the merits of Daniel's claiDaniel |, No. 1521828 2015 WL
5727990, at4-5. In addressing the merits of Daniel's claim, the Court found tlaatidd failed
to state a plausible claim for relief and dismissed his complaint, with prejudisaapiuto Rule
12(b)(6).1d. at *5. Accordingly, the Court’s decision iDaniel | constitutes an adgication on
the merits for prposes of res judicata.

ii. Same Cause of Action

To determinewhether thesame cause of action is involved in the prior and present
tions, a courtmust decide whether the actions arise “out of the same nucleus of operative fact, or
[are] based upon the same factual predicdmere Piper Aircraft Corp.,244 F.3dat 1297 Dau-
la, 326 F.3d at 1187The final requirement fares judicatas met in this cas@as both actions
arise out of the same nucleus of operative factthe instant Complaint, Daniel contends that he
is challenginghe USCIS’discretionarydecision to deny hiadjustment of stasapplicationun-
der theCAA. Daniel argues thah Daniel | he onlysought judicial review of the alleged peac
dural deficiencies associated with USCIS’s denial of his motion for consateratot the unde

lying denial of his adjustment of status application. Even accepting Dacdgitention thathe



articulated claims in each case are not identecalareful reading of Daniel'Conplaint shows
that hisinstant claimarises out of the sammicleus of common operative facts as his claim in
Daniel I. SeeMaldonado,664 F.3d at 1376'Res judicata acts as a lvext only to the precised

gal theory presented in the previous litigation, but to all legal theorieslaints arising out of the
sane operative nucleus of fagt(internal citations omitted)

While Daniel argues in his Response that it would not have been “ptopaise thein-
derlying discretionary denial issue Daniel |, there is no evidence in the record to gess that
this daim was not in existence at the timBaniel | was initiated.Seeln re Piper Aircraft
Corp.,244 F.3d at 1299stating that‘for res judicata purposes, claims that ‘could have been
brought’ are claims in existence at the time the original complainted Yi(internal citations
omitted); Maldonado,664 F.3dat 1377 (A new claim is barred by resdicata if it is based on a
legal theory that was or could have been used in the prior Agtiblodges v. Publix Super Ma
kets, Inc. 372 F. App’x 74, 77 (11t&ir. 2010)(per curiam) (rejecting a plaintiff's attempt to rely
onIn re Piper Aircraft Corpto avoid dismissabn res judicata grounds because the facts alleged
in his second action “were in existence attthne he filed’the first actioi

Moreover,the applicable standard for res judicata purposes is not whether a party unila
erally deems it “proper” for a claim to be raised in a given action but whatbkim “was or
could have been” raised in the prior actibmre Piper Aircraft Corp, 244 F.3d at 1296I'here-
fore, becaus®aniel's claim regarding the discretionary denial of agjustment of statusppl-
cation wadn existence at the timiee filed Daniel |, res judicata bars this actio8chaler v. In-
dian Spring Maint. Ass'iLl39 FE App'x 147, 151(11th Cir. 2005)Indeed, the issue of thamde-

lying discretionary denial of Daniel'adjustment of statuspplicationwas raised andould have



been fullyadjudicatedn Daniel |, as the factual basis feame vasin existencéat the time of fi
ing, but for Daniel’'s own concession and representation that the discretionatyofi@mnsaappli@-
tion was umreviewable by the CourDaniel, 662 F. Agp’x at 649(“Daniel expressly conceded to
the district court that the discretionary denial of his CAA igppbn was unreviewable under
1252(a)(2)(B)(ii)"); Undewriters Nat'l Assurance Co. v. N.C. Life & Accident & Health Ins. Guar.
Assh, 455 U.S. 691, 710, 102 S.Ct. 1357, 71 L.Ed.2d 558 (1®8#}ing that a “party cannote
cape ... res judicata by astng its own failure to raise matters clgawithin the scope of a prior
proceeding.).

The purpose of the doctrine s judicatas to prevent the type of inefficient and piece
meal litigation Daniel has attempted to engage in beforeQbist. Shuick v. Boeing C.623
F.3d 1114, 1116 (11th Cir. 201Q®s judicatdacilitates “the conclusive resolution of disputes”
by reducing “the expense and vexation attending multiple lawsuits, consgmnvthgal re-
sources, and foster[ing] reliance on judicaction by minimizing the possibility of inconsistent
dedasions.” (citations omitted)Ragsdale 193 F.3d at 1240 (the doctrinerek judicatgprevents
“plaintiffs [from] strategically..sevefing] their claims in the hope of obtaining a second bite at
the gple, should their first action prove unsucces®fuBecause the Court finds that all of the
elements of res judicata are met in the instant matter, the Court declines &3 dlddr@ternative
grounds for dismissal raised in Defendants’ Motion tenfdss. Accordingly, the Court dismisses
Daniel's Complaint pursuant to Rule 12(b)(6) for failure to state a claim upon whidhcaalide

granted.

3 Incidentally, the case upon which Daniel now relies in support of judesisdw

of the denial of his CAA application was decided in 2014, and therefore available to, Paniel
or to the initiation ofDaniel |. SeePerez v. U.S. Bureau of Citizenship and Immigration
Servs.,/74 F.3d 960 (11th Cir. 2014).



IV. CONCLUSION
Based on the foregoing, it GBRDERED AND ADJUDGED that theDefendants’ motion
to dismiss ECF No. 8]is GRANTED. The Plaintiff's Complaint [ECF No. 1] iBISMISSED
WITH PREJUDICE.
This action iSCLOSED and any pending motions ad&ENIED ASMOOT.

DONE AND ORDERED in Chambers at Miami, Floridéhis 29%th day of August, 2017.
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DARRIN P. GAYLES
UNITED STATES DIS T JUDGE




