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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 17-21490-CIV-GAYLESTURNOFF

CORINE BRADLEY,

Plaintiff,
V.

THE CITY OF MIAMI,

Defendant.

ORDER

THIS CAUSE comesbefore the Court oRlaintiff Corine Bradley’s Motion for Tengp
rary Restraining Order and Preliminary Injunction [ECF Noaréd Defendant City of Miami’s
Motion to Dismiss Complaint [ECRNo. 9]. The Court réerred Plaintiff'sMotion to Magistrate
JudgeAlicia M. OtazeReyespursuant to 28 U.S.C. 836(b)(1)(B) and Administrative Qer
2003419 of this Courfor a Report and Recommendation [ECF Nd. &mn May 30, 2017, Judge
OtazeReyesissued hemReport recommendg that the Court deny Plaintiff's motion (the éR
port”) [ECF No. 13. On June 13, 2017, Plaintiff filed timely objections to the Report [ECF No.
18]. On June 27, 2017, Defendant City of Miami responded to Plaintiff's objed&as No.
20].

BACKGROUND
Plaintiff Corine Bradley (“Plaintiff’) is the owner of Bradley’'s Markiet the Overtown

neighborhood in the City of Miami. Plaintiff has owned Bradley’s Mdrf@t over forty years.

! Plaintiff's business is registered under the fictitious name “Brasll@ybcery” with the Florida Division of

Corporations.
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On September 6, 2016, Defendant, @iey of Miami (the “City”), filed a complaint against
Bradleys Market requesting that the Nuisance Abatement Boérthe City of Miami (the
“Board”) declare the store a public nuisance. The City baseeduest on multiple narcotics
related arrests made at or near Plaintiff's properiycluding the public sidewalk that adjoins
the property’ Following an evidentiarfhearing, the Board declared Bradley's Market & nu
sance and ordered Plaintiff to take manttaas including: (1xequiring Plaintiff to install sa¢
rity camera®n the south side (NorthweétdAvenue) of the propertyhich alowed the City of
Miami Police Department (“MDP”uninterruptedemotelive feed access to the propeand (2)
requiring Plaintiff to execute an updated “no trespassing” affidavit to enrpd® or other
law enforcement to remove people from the property after warrftigintiff purchased anah4
stalled the surveillance equipment on her property, but did not give MPD remefedd/enomn
toring access. The Boardtér issued two orders fining Plaintiff for failing to comply with its
requests, including her continued refusal to prowtP with live feed access and for failing to
avoid having custometsiter “at” the store® On May 1, 2017, Plaintiff filed Retition for Writ
of Certiorari in the Appellate Division of the Circuit Court of the Eleventh JUdirauit in and
for Miami-Dade County, asking tretatecourt to reverse the Board’s order declaring her prope
ty a public nuisance and requiring herinstall surveillance cameradn her Petition, Plaintiff
argued that the Board’s decision did not comply with the essential requirementdanf téwed
that the Board’s decision was not supported by competent and substantial evidence.

On April 20, 2017 before appealing in the state codrtaintiff filed a Complainin this

Courtagainst the City allegingultiple claims including one under the Fourth Amendméont

Plaintiff disputes that any drug sales occurred in her property.
It is unclear whethe'at” means in the store, outside of the store, or both.
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invasion of privacy and another under the Fifth Amendtseakings clausé. On May 3,2017,
Plaintiff filed her Motion for Temporary Restraining Order and Prelimyiiajunction, asking
the Court to(1) prohibit MPD from informing customers that they are barred from entering the
market and from arresting customers for trespassing or loitering unkassifPbr one of her
employees confirms in writing that the said customer is not allowed insideetimésps (2) pro-
hibit the Board from requiring Plaintiff to provide the MPD witht2dur remote, livdeed video
monitoring accesq3) prohilt the City from exercising jurisdiction over Ms. Bradley or @ra
ley’'s Market at any nuisance abatement hearing and from assessitignatifines pending a
resolution on the merits of this actiaand (4)prohibit the city from collecting any fines peing
adjudication. The Court referred the motion to Magie Judge OtazBeyes for a report and
recommendation.

On May 8, 2017, Magistrate Judge Otd&eyes hlel an evidentiary hearing on Plaintiff's
Motion. At thehearing, the City represented that it did not seek to monitor the interioriof Pla
tiff's property or the rear of the property.he City also acknowledged that tBeard’'sprior or-
der was poorly phrased and that the City was no longer seekneguwme Plaintiff to prevent
customergrom loitering and prowling.

On May 30, 2017, Magistrate Judge Ot&zeyes issued her Report recommending that
the Court deny the request for a preliminary injunction finding that Plaintiff feolel@monstrate
a likelihoodof success on the merits on both her Fourth and Fifth Amendment claims. Plaintiff

has timely objected.

4 Plaintiff also alleged claims for a taking under Florida state law (Coyntiijunctive relief (Count 1V),

and an appeal of the Board’s decision (Count V). Plaintiff has since contedddrttakings claim under Florida
law must be dismissed.

° A district court may accept, reject, or modify a magistrate judge’s rapdrrecommetation. 28 U.S.C. §
636(b)(1). Those portions of the report and recommendation to which objecathade are@ordedde novareview,
if those objections “pinpoint the specific findings that gaaty disagrees with.United States v. Schultg65 F.3d
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DISCUSSION
l. Preliminary Injunction

Plaintiff asks the Court to enjoin the Board from enforcing its order pendsadution of
her claims.

A. Legal Standard

“A preliminary injunction may be granted to a moving party who establishes #§1) su
stantial likelihood of success on the merits; (2) irreparable injury will bersdffunless theni
junction issues; (3) the threatened injury to the movant outweighs whatever damaggpdsed
injunction may cause the opposing party; and (4) if issued, the injunction would not be adverse
to the public interest.”United States v. Alabam&91 F.3d 1269, 1281 (11th Cir. 2012) (quoting
McDonald’s Corp. v. Robertspii47 F.3d 1301, 1306 (11th Cir. 1998)). “A preliminary imgun
tion is an extraordinary and drastic remedy that should not be granted unless the maxignt cle
carries its burden of persuasion on each of these prerequiSes.giaCarry.Org, Inc. v. U.S.
Army Corps of Eng’rs788 F.3d 1318, 1322 (11th Cir. 2015) (quotBuntrust Bank v. Holng
ton Mifflin Co, 252 F.3d 1165, 1166 (11th Cir. 2001) (per curiam)).

B. Likelihood of Successon the Merits

1. Fourth Amendment Claim

Based on itsglenovoreview d Plaintiff's Motion and the record, the Cowgirees with
Judge OtazeReyess analysis and findingsregardingPlaintiff's Fourth Amendient claim.
Plaintiff has no legitimate expectation of privacy for the sidewalk abuttiegproperty. In

addition, theCity Attorney’s representations that the Board did not require Plaintiff totoroni

1353, 1360 (11th Cir. 2009%ee alsoFed.R. Civ. P. 72(b}§). Any portions of the report and recommendation to
which no specific objectioris made are reviewed only for clear erdoberty Am. Ins. Grp., Inc. v. WestPoinhU
derwriters, L.L.C. 199 F. Supp. 2d 1271, 1276 (M.D. Fla. 20Gkcord Macort v. Premnk., 208 F. App’x 781,
784 (11th Cir. 2006).



the interior of the property and that the requirement to monitor the rear of thetpnwperno
longer in placeeffectively negates any additional Fourth Amendment concevklshough
Plaintiff expressed concern that the City will “start up again,” thg Sibound by the repr
sentations made in these proceedings and could be subject to sanctionsdoinactmanner
inconsistent with those representations. Accordingly, the Court fired®laintiff fails to es-
tablish a likéihood of success othe merits of her Fourth Amendment claim.
2. Fifth Amendment Claim

“The chief and one of the most valuable characteristics of the bundle of rights co
monly called property is theight to sole and exclusive possessitire right to exclude
strangers, or for that matter friends, but especially the Governménié v. Terminal Par
ners v. U.S.97 Fed.Cl. 355, 37(Fed. Cl. 2001) (internal quotations and citations omitted).
TheTakingsClause of théifth Amendmento the U.S. Constitution, incorporated against the
States by the Fourteenth Amendment's Due Process CQleaselesigned to protect this bundle
of rights and providethat private property shall not “be taken for public use, without just co
pensation.’U.S. Const. amend..Vit is important to note thahe Constitution does not prevent
the government from ever taking private property. Rather, it prohibits the goverfnomant
taking property without just compensatiowilliamson County Regional Planning Comm’n v.
Hamilton Bank473 U.S. 172, 1995 (1985).

The Takings Clause, as interpreted by the Supreme Court, is implicated in twat dist
scenarios. The first is whehe government physically takes or occupiesptaperty and the
second is whethe government regulates the property in a manner that “deprives the owner of
the economic use of the property.Yee v. City of Escondido, Cab03 U.S. 519, 5223

(1992). *“A physical taking occurs when ‘government encroaches upon or occupies private


https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000583&cite=USCOAMENDV&originatingDoc=Ib428eb5049ce11e687dda03c2315206d&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)

land for its own usé&. Love 97 Fed.Cl. at 373 (quotingalazzolo v. Rhodksland, 533 U.S.
606, 617 (2001)). A regulatory taking occurs when “the government prevents the landowner
from making a particular use of the property that otherwise would be permissidldgua-
ing Forest Props., Inc. v. UniteGtates 177 F.3d 1360, 1364 (Fed.Cir. 1999)ourts are
more likely to find a takingvhen the government has physically occupied the propertp-as o
posed to when the gernment regulates the propertyamanner that interferes with the ow
ers use of the propertyLoretto v. Telepromter Manhattan CATV Cqrg58 U.S. 419, 426
(1982) (“A ‘taking’ may more readily be found when the interference with property can be
characerized as a physical invasion by government, than when interference armesofre
public program adjusting the benefits and burdens of economic life to promote the common
good.”) (citations omitted). Indeed, the Supreme Court has “long considerediagblytiu-
sion by government to be a property restriction of an unusually serious charagterposes
of the Takings Clause Id. at 428.
a. The Surveillance Camera
1. Physical Taking
The Board’s requiremertterethat Plaintiff pay for aml permanently affix a camera to
herprivate property is a physical takingpnder the Fifth Amendment. The Court finds this case
indistinguishable fronml_oretto, where the Supreme Court found that cable installation in an
apartment building, authorized byetistate of New York, was a physical occupation of private
property despit¢he cableonly occupying a small portion of the property. “[P]Jermanentiecc
pations of land by such installations as telegraph and telephone lines, ndilsn@erground
pipes or vires are takings even if they occupy only relatively insubstantial ammirgpace

and do not seriously interfere with the landowner’s use of the rest of his l&odetto, 458



U.S. at 430. Requiring Plaintiff to permanently affix a camera and itsdaité lines to her
building is no different than requiring landlords in New York to permit a cable compaunoy to r
cable lines on their property.

The ReporfoundthatrequiringPlaintiff to install cameras on her property is not le ta
ing becauseshe stil hasa reasonable use of the property, citihg Florida First District Court
of Appeal’s decision irGlisson v. Alachua Cty558 So. 2d 1030, 1035 (FlastDCA 1990).
The Report and the City conflate the analysis for physical and regulatory takatigsonin-
volved a land use regulation that limited development of certain private pespeitheFlori-
da appellate aurt held that, for a regulation to be a taking, the property owner mustndemo
strate that the regulation is unreasonable or arbitrary or that it denies ansabgtortion of
the beneficial use of the propertid. at 1035. However, as stated above, this case involves a
physical taking and, thereforthe analysis is different. Uike regulatory takings, whicher
quirethe Court to analyzthe extent to which the regulation limits economically benefical u
es of the property, physical occupations by the government are per se té&aegsretto, 458
U.S. at 43435 (“when the character of the governmental action is a permanent physigal occ
pation of property, our cases uniformly have found a taking to the extent of the occupation
without regard to whether the action achieves an impopablic benefitor hasonly minimal
economic impact on the owner(ihternal quotation and citations omittetdpve 97 Fed.Cl. at
374 (“A permanent physical occupation is a per se physical taking . . . becauseoysjestr
among other rights, a property owner’s right to exclude.”) (internal citatindsgaotations
omitted); Qwest Corp. v. U.548 Fed.Cl. 672, 688 (Fed.Cl. 2001) (“In other words, a perm
nent physical occupation of property iper setaking”). As a result, once the government has

permanently and physically occupied private property, the Cout must only determine the



amount of compensation dud.oretto, 458 U.S. at 437.By requiring that Plaintiff affix a
camera on her property for the City’s use, the City has permanently and diystcaipied a
portion of Plaintiff's property. Accordingly, there is a per se taking.

2. Ripeness

The Report also found that even if this case involved a taking, Plaintiff's Fiftbndm
ment Claim was not ripe for review, citing the Eleventh Circuit’'s decisidfide v. Sarasota
Cty, 908 F.2d 716, 72Q1 (11h Cir. 1990). The Courtin Eide, relying on the Supreme
Court’s decision inVilliamson heldthat a just compensation takings claim is not ripe éor r
view until (1) there has been a final decision g@dithe plantiff has utilized all state pra:
dures for just compensationd. Thefinal decision requirement is assumad physical takings
actionbecause {w]here there has been a physical invasion, the taking occurs at once, land not
ing the [governmental actor] can do or say after that point will change th&t Rascoag Re
ervoir & Dam, LLC v. Rhode Islan®37 F.3d 87, 9992 (1st Cir. 2003)quotingHall v. City of
Santa Barbara833 F.2d 1270, 1281 n. 28 (9th Cir.19&%erruled on other groundsy Yee
503 U.Sat519).

With respect to the second prong in the ripeness analysliginaff in a physical takings
action isgenerallyrequired to seek just compensation in state coefbre bringing a federal
claim. “[P]otential federal court plainfg’ are required to ‘pursue any available state court
remedies that might lead to just compensation before bringing suit in federalicder section
1983 for claims arising under the Fourteenth and Fifth Amendments for the taking of property
without just compensation.”"Hadar v. Broward CountyNo. 15€v-61845, 2016 WL 4503343 at
* 3 (S.D. Fla. June 16, 2016) (quotifRgelds v. Sarasota Manatee Airport Augb3 F.2d 1299,

1303 (11h Cir. 1992).



UnderFloridalaw, the procedure fojust compensatigrwhere the government has taken
private property without formally exercising the power of eminent domain, is arsécer-
demnation proceedingSee Pembroke Center, LLC v. Stddepartment of Transportatioré4
So0.3d 737, 740 (Fla.th DCA 2011). To set forth a claim for inverse condemnation, a property
owner must establish either “(1) a continuing physical invasion of the propgi2y arsubsta
tial ouster and deprivation of all beneficial use of the properBakus v. Broward County34
So.2d 641, 642 (Fla 4h DCA 1993)(internal citations omittedSee also Pembroke Centéd
So.3d at 740 (“A taking occurs when a property owner suffers a physical appaprmédthis
property or when a regulation ‘denies all economically beneficipraductive use of land.”)
(quotingLucas v. S.C. Coastal Counctlo5 U.S. 1003, 1015 (1992))hereare two limited &-
ceptions to the requirement that a plaintiff utilize all state remedies before filidgralféakings
claim: (1)the state remedies are inadequate or unavailable or (2) the state remedies are futile.
See Franco v. District of Columhid56 F. Supp. 2d 35, 42 (D.C. 2006).

It is uncontested that Plaintiffas not pursued an inverse condemnation proceeding
Florida. Plaintiff contendshat inverse condemnatiaemedies arenavailableto her because
she will not be able to establisleprivation of all use of heroperty® The bulk of the reported
Florida inverse condemnation cases relate to regulatory takings where thié plas required
to show“a substantial deprivation of all beneficial use” of the property to obtain just acempe
sation.See e.gHansen v. City of Oand, 32 S0.3d 654, 656 (Fla.th DCA 2010)Seealso
TampaHillsborough Cnty. Exp'y Auth. v. A.G.W.S. Cof@l0 So. 2d 54, 58 (Fla. 19940ty of
Key West v. Bergh55 So. 2d 196, 196 (Fla. 3d DCA 1993¢r curiam) (explaining that a ptai

tiff, as a “prerequisite showing” to establish a regulatakyngclaim, must establish that the

6 The Report found that because Plaintiff could not establish that the Cityatkper of a substantial use of

her property, no takingccurred As detailed above, physical takings do not requselestantial deprivation of the
property.
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regulation has deprived her of all or substantially all economically bealefiee of the prope

ty), superseded by rule on other grounds as statédsiteolaCounty v. Best Diversified, Inc
830 So. 2d 139 (Fla. 5th DCA 2002However, the City's actions constitute a physical taking.
The language cited iBakusand Pembroke Centesuggests that for a physical taking, such as
the one at issue here, a plaihtieed only show “a continuing physical invasion of the property.”
Bakus 634 So.2d at 642; Pembroke Center64 So.3d at 740. See alsoHadar, 2016 WL
4503343 at *4 (“[T]he lack of substantial decrease in market value is not the only meaief of rel
uncer Florida’s inverse condemnation action. To the contrary, the reasorfdakursindicates

an inverse condenation claim may lie based on an ongoing physical invasion of Plaintiff's ai
space based on noise pollutior’.”).

The Court find that Plaintiff has failed to pursue available state court procedurg@sstor
compensation, and therefore, iéith Amendment Claimas it relates to the required install
tion of a surveillance camere notripe. As a result, Plaintiff does nget esablish alikeli-
hood of successn the merits on her physical takings claim.

b. No Trespassing/L oitering Restriction

Plaintiff also asserted a Fifth Amendment Takings claim based on the @iigisre-
guirement that she avoid having customers loiter and/or prow! at BradleykeMPlaintiff did
not object to the Report’s finding that trekim is unlikely to succeed on the meritdn any
event, this alleged regulatory taking appears to be moot basktPDis representatiorat the
hearingthat officers will no longer be instructed to arrest individuals inside Bradigrket for

loitering. Hadthe loitering issue not been moot, the Court would have anaityasc regulat-

! In addition, Plaintiff may raise a federal takings claim under the Riftlendment in a state proceeding.

The Florida court would blkeound to follow federal precedent, including Supreme Court jurispogdeegarding per
se physial takings.Hadar, 2016 WL 450334 &t *4.
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ry taking. This analysis would be more fact intensiveldetly would result in a finding that the
claimis not ripe for review.

C. IrreparableHarm

Even if Plaintiff was likely to prevail on her Fifth Amendment claim, a preliminary
junction isnot appropriate becaasPlaintiff cannot establish irreparable hartdn injury is ‘ir-
reparable’ only if it cannot be undone through monetary remedie=rero v. Associated Mat
rials, Inc, 923 F.2d 1441, 1449 (#1Cir. 1991). As stated above, the Fifth Amendment does
not prohibit the government from taking property. It prohibits the government fikingtprqo-
erty without just compensation. Plaifisfremedy is just compensation, a monetary remntedy
be determined at a later dabgsed on the extent to which the City has encroached upon her
propety rights. As a result, Plaintifannot establish irreparable harm and the motion fr pr
liminary injunction must be denied.

. Motion to Dismiss

The City has moved to dismiss Plaintiff's complaint arguihgt (1) Plaintiff cannot
maintain an action on behalf of Bradley's Market; (2) Plaintiff fails to stateian eclader the
Fourth or Fifth Amendments; (3) Plaintiff fails to state a claim for injunctive rédgfPlaintiff
failed to comply with the prsuit notice conditions of Florida Statuge768.28; (5) the Court
should abstain from hearing this action until the state proceedingsehdedand (6) the Court
does not have jurisdiction over an appeal of the Nuisance Abatement Board.

A. Standard

“To suwvive a motion to dismiss, a complaint must contain sufficient factual matter, a

cepted as true, to ‘state a claim to relief that is plausible on its fa&stitroft v. Igbal556 U.S.

8 The Court notes that City’s prior requirement and/or request thatifflaianitor those in her store based

on a list provided by the City is questionable. Plaintiff is not an arimegbslice department and should not be
treated as such by the City.
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662, 678, 129 S.Ct. 1937 (2009) (quotigll Atl. Corp. v. Twombly550 U.S. 544, 570, 127
S.Ct. 1955 (2007)). Although this pleading standard “does not require ‘detailed factgal alle
tions,’ . . . it demands more than unadorned, the deferdatawfully-harmedme accusations.”
Id. (alteration added) (quotingvombly 550 U.S. at 555).

Pleadings must contain “more than labels and conclusions, and a formulataeof
the elements of a cause of action will not ddwwombly 550 U.S. at 555 (citation omitted)n-1
deed, “only a complaint that states a plausible cfaimmelief survives a motion to dismisslg-
bal, 556 U.S. at 679 (citingwombly 550 U.S. at 556). To meet this “plausibility standard,” a
plaintiff must “plead[ ] factual content that allows the court to draw the reasoimddtence that
the defendanis liable for the misconduct alleged.ld. at 678 (alteration added) (citing
Twombly 550 U.S. at 556). When reviewing a motion to dismiss, a court must construe the
complaint in the light most favorable to the plaintiff and take the factual allegatenein as
true. See Brooks v. Blue Cross & Blue Shield of Fla. [htg F.3d 1364, 1369 (11th Cir. 1997).

B. Fictitious Name Registration

The City contends that the Court should dismiss Plaintiff's complaint because sshe ha
brought it on behalf of “Bradley’s Market.” Florida Statute § 865.09 provides that “a person
may not engage in business under a fictitious name unless the person firgisrdwstame with
the [Division of Corporations of the Department of State] Fla. Stat. 8§ 865.09 (3). h& City
argues that Plaintiff never registered her business as Bradley's Madkattaches as an exhibit
to its motion a record from the Florida Division of Corporations indicating thattflaegis-
tered her business under the fictitious name of BgésliGrocery. The Court finds the City's
argument is wholly whout merit. First, Mrs. Bradley is the Plaintiff. She brought this a@tion

her own name based on actions taken againspiopertyby the Nuisance Abatement Board.
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Second, the City may not rely on matters outside of the four corners of the Complashtas a
print out from the Florida website for corporatich®n a motion to dismiss. Third, and more
importantly, the City’s argument is specious. As the City details in its own mdfifire pur-
pose of the fictitious name statute is to provide notice to one dealing with businesgedl the
party in interest ...” [ECF No. 9 at pg. 3]. The City was clearly onendiiat it was dealing
with Mrs. Bradley and her propertyWhile the Complaint might inadvertently refer to her store
as Bradleys Market as opposed to Bragke Grocery, there is no actualspute that Mrs. B
ley is the named plaintiff or that the Citya theBoard, has issued orders against Mrs. Braslley
property. Accordingly, the motion must be denied on this ground.

C. Fourth Amendment Claim

In its analysis of the Plaintiff's Motion for Preliminary Injunction, the Gdaund that
the Fourth Amendment Claim was not likely to succeed on the merits because it noredppea
moot in light of the City’s statements on the record. However, for purposes of tien Nt
Dismiss, the Court cannot look beyond the allegations in the Complaint. The Complges alle
that the Nuisance Abatement Board required her to install security cantechsalow for the
Miami Police Department to receive uninterrupted rertigtefeed access to thmoperty. [ECF
No. 1 at § 12 (emphasis added)]. While the City represented to the Court that it weseginlyg
remotelive feed access to the public sidewalk abutting the property, the Complagesafiora-
thing broa@r. To the extent thRlaintiff alleges that the City seeksinterrupted surveillance of
her property, without a warrant, skiates a claim for a Fourth Amendment ViolatiSee U.S. v.

Jones 565 U.S. 400, 405 (2012)inding video surveillance is a éarchor seizurewithin the
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meaning of the Fourth Amendment”). Accordingly, the motion to dismiss Count | must be
denied.

D. Fifth Amendment Claim

As detailed above, the Court finds tHaintiff's Fifth Amendment claim is not ripe
Accordingly, the motiorto dismiss Count linust begrantedon this ground.

E. Injunctive Relief

As detailed above, Plaintiff cannot establish irreparable Harmany of her claims
Without irreparable harm, Plaintiff cannot establish a claim for injunctive rélisfordingly,
Defendant’s motion to dismiss Plaintiff's claim for injunctive relief (Count I\jrignted.

F. Florida Statute § 768.28(6)

The City argueshat Plaintiff's claims are barred by Floridaagitte § 768.28, whicher
quiresthat a plaintiff providenotice in writing to the state agency or municipality beforedarin
ing a daim. Fla. Stat. § 768.28(6)This statute has been interpreted to cover tort actions and
other common law claims against the governm8nohaeffer v. Sch. Bd. of Broward Cty., .Fla
69 F. Supp. 3d 1327, 1330 (S.D. Fla. 20#%)e notification requirement applies solely to state
law tort claims”) Bifulco v. Patient Bus. & Fin. Servs., In897 So.2d 1257, 1258 (Fla. 5th
DCA 2009)approved and remande89 So.3d 1255 (FIa2010)(“The sole purpose for thene
actment of section 768.28 was to waive sovereign immimityoreaches of common law
torts”). Plaintiff’'s remainingclaims against the City are for Constitutional violatiobought
via § 1983, none of which fall under the purview of the stdfut@herefore, § 768.28 and its

natice requirenentsare not applicableCity of Fort Lauderdale v. Scotf 73 F. Supp. 2d 1355,

° The Court notes that, based on the evidence presented at the preliminarjoinjhearing, Plaintiff's

Fourth Amendment claim will likely fail following discovery.
10 As detailed below, the Court abstains from exercising jurisdiction daartiff's appeal of the Board’s
order.
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1360 (S.D. Fla. 2011y‘Under federal law, the presuiiotice requirement does not apply to 8§
1983 claims’) (citing Majette v. O'Connor811 F.2d 1416, 1418 (11th Cikr987). Accordingly,
the motion must be denied on this ground.

11, Jurisdiction and Abstention

The City has asserted that the Court does not juageiction and/or should abstain from
exercising jurisdiction over Plainti§’ claims under théRookerFeldman doctrine and the
Youngerdoctrine. “Both theRooker-Feldmamoctrine and th&'oungerdoctrine are extremely
narrow exceptions to the fedeurts’ ‘virtually unflagging’ duty ‘to adjudicate claims within
their jurisdiction.” Green v. Jefferson County Commissié63 F.3d 1243, 1245 (i1 Cir.
2009) (quotingNew Orleans Pub. Serv. Inc. v. Council of the City of Belwans 491 U.S. 350
(1989).

The RookerFeldmandoctrine is “confined to cases of the kind from which the doctrine
acquired its name: cases brought by statert losers complaining of injuries caused by state
court judgments rendered before the district court proceedings commenced angd disitid
court review and rejection of those judgmentExXxon Mobil Corp v. Saudi Basic Indus. Corp.
544 U.S. 280, 284 (2005). Plaintiff is not a “stataurt loser.” Indeedhe state courhas yet to
rule on Plaintiff's appeal of thBoard'sruling. Theréore, theRookerFeldmandoctrine does
not apply. See Greens63 F.3d at 1250.

The Cityalsoasks the Court to abstain from exercising jurisdictieer Plaintiff's claims
in light of the pending state court proceeding. Yieeingerabstention doctrine provides that
federal courts should abstain from exercising jurisdiction over civil and astraitive proced-
ings that are pending in state courts when (1) the state proceedings angpf®)dhe state pr

ceedings implicate an important state interastt (3) the party can pursue their federal claims in
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the state court proceedind.ounger v. Harris401 U.S. 37 (1971). “Thé&oungerdoctrine does
not require abstention merely because a federal plaintiff, allegocanstitutional violation in
federalcourt, filed a claim under state law, in state court, on the saherlyingfacts.” Wexler

v. Lepore 385 F.3d 1336, 1340 (@1Cir. 2004). The goal of the doctrine is to prevent “federal
courts from being the grand overseers of state courts andligeuaidministration.”ld. at 1341.
However, the doctrine “is not triggered in a civil context unless the federal ilgnmeguested
would createan ‘undueinterference with state proceedingsGteen 563 F.3d at 1251 (quoting
New Orleans Pub. Serv. Ind91 U.S.at 359).

The Court finds that, with respect to Plaintiff's remaining Fourth Amendment ,claim
Youngerabstention is not requiredThe Court does, however, decline to exercise supplemental
jurisdiction over Count V, Plaintiff's appeal of tl®ard’s order, as Plaintiff is already pursing
an appeal in the state court. In addition, in light of the potential inverse condemnatiorml{procee
ing in state court, the Court finds the most efficient course of action for tieissctsstay resolu-
tion of Plaintiff's constitutional claims pending the Appellate Division of the Eleventiciald
Circuit’s ruling on Plaintiff's Writ of Certorari and Plaintiff’'s pursuit of imge condemnation
proceedings.

CONCLUSION

Based on the foregoing, it is

ORDERED AND ADJUDGED as folows:

(1) The Report and Recommendation [ECF No. 15] is adopted in part;

2 Plaintiff Corine Bradley’s Motion for Temporary Restraining Order andirRre

nary Injunction [ECF No. 6] is DENIEMefendant City of Miami’s Motion to
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Dismiss is GRANTEDn part and DENIED in part. Counts I, lll, and IV ars-di
missed. The Court declines to exercise supplemental jurisdictio@ouet V.

3 This action is STAYED pending a ruling by the Appellate Division ef&leventh
Judicial Circuit’s ruling on Plairffis Writ of Cert.

4 This action is CLOSED for administrative purposes.

DONE AND ORDERED in Chambers at Miami, Florida, tH28th day ofJuly, 2017

D/

DARRIN P. GAYLE
UNITED STATES DISTRICT JUDGE
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