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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No. 17v-21820GAYLES

ANDRES OCAMPO,

Plaintiff,

CARRINGTON MORTGAGE
SERVICES, LLC,

Defendant.

ORDER

THIS CAUSE comes before the Court @arrington’s Motion to Dismiss Amended Geo
plaint [ECF No. 21]Carrington’s Motion to Dismiss for Lack of Subject Matter JurisdictoGHF
No. 27]; Carrington’s Motion for Summary Judgment [ECF No. B&jntiff's Motion for Partial
Summary Judgment as tiability only on Counts |, Ill, and IV of the First Amended Complaint
[ECF No. 55]; and Defendant's Motion for Rule 11 Sanctions [ECF No. Bb¢ Court hase-
viewedthe Motions and the record and is otherwise fully advidear. the reasons that follg
the Court dismisses this action for lack of subject mattesdictionas the Plaintiff has no stan
ing to bring his claims

INTRODUCTION

The Real Estate Settlement Procedures Act (“RESPA”), 12 U.S.C. S8et&En, is a
remedial “consumer protecti@tatute that regulates the real estate settlement prodeéssdy v.
Regions Mortg., In¢.449 F.3d 1357, 1359 (#1Cir. 2006). Theprimary issue in this case is

whether an individualvith no legal interesin a property and with no financial obligation for that
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property can avail himself of the remedies under RESPA. The answer, as dovgrheth
common sense and legal standing principles, is no. Indeed, while RESPA was desigoed to pr
tect consumers from high settlement charges and abusiveesggartiesshould not be perri

ted to utilize loss mitigation procedurefrom which they camever obtain relief-simply to
manufacture a cause of actioBee Landau v. Roundpoint Mortgage Servicing Cdp. 16cv-
62795, 2017 WL 960214, at *4 (S.D. Fla. Mar. 13, 2017) (“Although RESPA is a remethal sta
ute, the Court need not construe it (or its implementing regulation) so liberdity cieate a
cause of etion where none exists.”).

BACKGROUND

On June 11, 2017Plaintiff Andres Ocampo (“Plaintiff’) andRosario Sachez
(“Sanchez”) purchased jroperty located at 9419 NW ®4Cir. Lane in Doral, Florida (the
“Property”), by executinga $650,000 promissory note (the “Note”) and a mortgage (thet*Mor
gage”)in favor of Suntrust Mogage, Inc[ECF No.52-1]. Approximately nine months later, on
March 3, 2008, Plaintiff transferred his ownersimferest inthe Property to Sanchez via a duly
recorded quit claim deed. [ECF No.-8R By September 1, 2008)e Nde and Mortgage were
in default. Suntrust thenitiated a foreclosure action against Plaintiff and Sanchez in the Circuit
Court of the Eleventh Judicial Circuit in and for MiaD@de County, Florida (the “Foreclosure
Action”) [ECF No. 523]. On July 10, 201,2Suntrust dropped Plaintiéfs a partyrom the Foe-
closure Action. [ECF No. 52-5].

In 2013, Plaintiff filed a petition forbankruptcy in the Eastern District of New Yorkn O
November 18, 2013, Plaintiff obtained a discharge of personal indebtedness for the Note. [ECF
No. 52-5]. On Decembet0, 2013, after Plaintiff no longer had a legal interesh@Property or

an obligation under the note and after Plaintiff had been dismissed from the Roreéloson



the Florida Circuit Court enteredfiaal judgment of foreclosuren the Property.[ECF No. 52
13].

In 2015, Plaintiff filed a second bankruptcy petition, this time in the SoutherncDsitr
Florida, where he listed the Property as an asset of the estate [ECF-RJ. &h Plaintiff's
request, the Bankruptcy Court issued an order referring Plaintiff and ShelNpmitgage Sera-
ing, the mortgage servicers at that tjr@ Mortgage Modification Mediatio@MMM”) . [ECF
No. 529].2 In April 2016, after Plaintiff and Shellpoint Mortgage Servicing began the MMM
processDefendanCarringtonMortgage Services, LLG;Defendant”) became the loan servicer
andassumeall communications with Plaintiff regarding a potentadn modification. Deferd-
ant laterdenied the requested loan modification.

On May 17, 2017, Plaintiff filed th action against Defendant allegititat Defendant
violated several provisions of RESPA. [ECF No. 1]. On August 10, 2017, Plaintiff filed an
Amencded Complaint, adding claim for negligencper seunder Florida law. [ECF No. 14].

On August 22, 2017, Defendant moved to dismiss the Amended Complaint attating
Plairtiff failed to state ERESPA claim because Defendant is not a senandPlaintiff suffered
no damages as a matter of law. Defendant also argueddhagdtno duty to Plaintiff to support
a claim for negligencper se. On September 1, 2017, following a status conference wherein the
Court questioned whether the Plaintiff had standing to bring his claims, Deferneldrat fnotion

to dismiss for lack of subject mattgirisdiction. Before he Court resolved the motions tesdi

L A foreclosure sale was scheduled for November 28, 2017. As of the dhte ©fder it was unclear whether the
property had been sold.

2 For purposes of this Order, the Court does not address whether Ptaiftié bankruptcy counsel committed a
fraud on the Bankruptcy Court by listing the Property as an asset aftéiis bong after he had transferred hisrinte
est in the Property to Sanchez and after he had been discharged of the debt.

% The Court notes that in hisation for a referral to Mortgage Modification Mediation, Plaintiff first cked the
box indicating that the Property was his primary residence, butdhteked a box that he intended to modify a
Mortgage on a property thatas not his primary residence. In addition, Plaintiff represettatie Bankruptcy
Court that both he and Sanchez were obligated on the Note and Mortgagie,bytthat time, was false.
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miss, on November 17, 2017, Defendant filed a motion for summary judgment raisirgne s
arguments from its motiato dismiss and the new argument tR&intiff's loan modification
review wasgovernedexclusivelyby the Bankruptcy Court’s order and not RESP@n Noven-

ber 27, 2017, Plaintiff filed a motion for summary judgment as to liability on Cautts and

IV of the Amended Complaint. On December 12, 2017, Defendant filed a Motion for Sanctions
arguing that Rdintiff should be sanctioned for filing a frivolous lawsuit.

LEGAL STANDARD

The Court review Plaintiff's claims pursuant to both Federal Rule of Civil Procedure
12(b)(1) forlack of subject matter jurisdiction relating to Plaintiff's Article Il standizgd
12(b)(6) based on Plaintiff's lack of statutory standing fafdre to adequatg state a claim for
relief.

Rule 12(b)(6) Motion for Failure to State a Claim

“To survive a motion to dismiss, a complaint must contain sufficient factual matter,
cepted as true, to ‘state a claim to relief that is plausible on its fa&stitroft v. Igbal556 U.S.
662, 678, 129 S.Ct. 1937 (200@uotingBell Atl. Corp. v. Twombly550 U.S. 544, 570, 127
S.Ct. 1955 (2007)). Although this pleading standard “du#srequire ‘detailed factual allag
tions,” . . . it demands more than an unadorned;dékendant—unlawfullyxarmedme accua-
tion.” 1d. (quotingTwombly 550 U.S. at 555).

Pleadings must contain “more than labels and conclusions, and a formulataeof
the elements of a cause of action will not ddwwombly 550 U.S. at 555 (citation omitted)n-1
deed, “only a complaint that states a plausible claim for relief survives a notitiemiss.” Ig-

bal, 556 U.S. at 679 (citingwombly 550 U.S. at 556) To meet this “plausibility standard,” a

4 Because the Court is dismissing this action for lack of subjatter jurisdiction, it does not analyze the

competing motions for summary judgment. The Court does, howederence some of the uncontested evidence
submitted in support of the motions for summary judgm&ate Maxcess v. Lucent Techs.,, 1483 F.8l 1337,
1340 n. 3 (1th Cir. 2005)



plaintiff must “plead[ ] factual content that allows the court to draw the reasoimddtence that
the defendant is liable for the misconduct allegedd. at 678 (alteration addedkiting
Twombly 550 U.S. at56). When reviewing a motion to dismiss, a court must construe the
complaint in the light most favorable to the plaintiff and take the factual allegatieresnttas
true. See Brooks v. Blue Cross & Blue Shield of Fla. [htg F.3d 1364, 1369 (i1 Cir. 1997).
In reviewing a 12(b) motion, the Court is largely limited to the allegations in ahgp@int and
the attached exhils. However, “a documerdutside the four corners of the complaint may still
be considered if it is central to the plaintifElims and is undisputed in terms of authenticity.”
Maxcess, Inc. v. Lucent Techs., J#33 F.3d 1337, 1340 n.3 (11th Cir. 2005).
Rule 12(b)(1) Motion for Lack of Subject Matter Jurisdiction

A motion to dismiss for lack of subject matter jurisdictioought pursuant to Rule
12(b)(1)of the Federal Rules of Civil Procedure may present either a facial oual felcallenge
to the complaintSeeMcElmurray v. Consol. Goy't501 F.3d 1244, 1251 (11th Cir. 2007). In a
facial challenge, a cour$ required only to determine if the plaintiff has “sufficiently alleged a
basis for subject matter jurisdictiorid. at 1251. Furthermore, “the court must consider thee all
gations in the plaintiff'scomplaint as true.Williamson v. Tucker645 F.2d 404, 412 (5th Cir.
1981)° By contrast, a factuattack “challenge[s] ‘the existence of subject matter jurisdiction in
fact, irrespective of the pleadings)d matters outside the pleadings . . . are consideMdEImu-
ray, 501 F.3d at 125{quotingLawrerce v. Dunbar919 F.2d 1525, 1529 (11th Cir. 1990p a
factual attack, “no presumptivieuthfulness attaches to [a] plaintiff's allegationisdwrence 919

F.2d at 1529duotingWilliamson 645 F.2d at 413 and the plaintiff bears the burden to prave t

® The Eleventh Circuit has adopted as binding precedent all decisionsfofrtier Fifth Circuit rendered before
October 1, 1981Bonner v. City of Prichard661 F.2d 1206, 1207 (11th Cir. 198&h banc)
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facts sufficient to establisbubject matter jurisdictiorSee OSI, Inc. v. United Stat&85 F.3d
947, 951 (11th Cir. 2002).

DISCUSSION

l. STANDING

“[T]he doctrine of standing serves to identify those disputes which are appropreatel
solved through the judicial proces8Vhitmore v. Arkansagl95 U.S. 149, 155 (199(s the party
invoking federal jurisdiction, Plaintifbearsthe burden of demonstrating that he has standing to
sue.FW/PBS, Inc. v. Dallgs493 U.S. 215, 231 (1990) 0 establish Article Ill constitutional
standing, “a plaintiff must show an ‘injury in fact’ that is ‘fairly traceable’ te ttefendant’s
conduct and ‘that is likely to be redressed by a favorable judicial de€isiBank of Am. Corp.
v. City of Miami, Fla 137 S. Ct. 1296, 1302 (2017) (quotiBgokeo, Inc. VRobins 136 S. Ct.
1540, 1547 (2016¢) The*irreducible constitutional minimurof standing” requires an “injury in
fact” that is both “concrete and particularized,” and “actual or imminent, not corgeot hym-
thetical.” Lujan v. Defs. of Wildlife 504 U.S. 555, 560 (199Zgitations and internal quotation
marks omitted) Standing under Article Il “requires a concrete injury even in theesoraf a
stattory violation.” Spokeo,136 S. Ct. att549 Accordingly,a plaintiff cannot ‘allege a bare
procedural violation, divorced from any concrete harm, and satisfy the-inpfizgt requirement
of Article IIl.” I1d. at 1549 (citingSummers v. Earth Is. Inst555 U.S. 488, 496 (2009)
(“[D]eprivation of a procedural right without some concrete interest that is affectee loh pin
vation . . . is insufficiento create Article Il standing.”)).

A plaintiff must also demonstrate “a causal connedbeinveen the injury and the conduct
complained of,” and “a likelihood that a court ruling in [the plaintiff's] favor would renjbik]
injury.” Id. As standing is a threshold determinathe plaintiff must “clearly . . . allege facts

demonstratingstandng. Warth v. Seldind22 U.S. 490518 (1975.



In addition to having Article Il standing plairtiff must establish “whether the statute
grants the plaintiff theause of action that he assert8ank of Am. Corp.137 S. Ctat 1302.
While historically labeled “statutory” or “prudential” standing, the Supr&uoart has held that
this inquiry does not relate to the Court’'s constitutional power to adjudicate ¢$be Sae
Lexmark Int'l, Inc. v. Static Control Components, i S. Ct. 1377 (2014). Rather, to have
statutory “standing,” glaintiff must show that his “interests fall within the zone of interests
protected by the law woked.” Bank of Am. Corp.137 S. Ctat 1302 (quoting_exmark 134 S.

Ct. at 1388)As aresult, the Court looks to the languagfehe statute under which a plaintiff is
requesting relieto detemine if thatparticularplaintiff has statutory or prudential standing to
bringaclaim.

A. Article lll Standing

The Court finds that Plaintifioesnot have Article Illstanding to bring his RESPA
claims. Plaintiff asserts thatewas injured as a result of Defendant’s failure to comply with va
ious RESPA provisions. Howeverhen Plaintiff initiated loan modification proceedings no
longer had an ownership inést in the Roperty orany obligation under the NotéAs a result,
Plaintiff could never obtaithe modification he was requesting. Plaintiff contends that there can
be a RESPA violation even whammortgagor is notrditled to a mortgage modificationPlan-
tiff is twisting the law. To be certain, lenders and servicers aréreegio comply with RESPA
even when a borrower does ndtimately qualify for a mortgage modification due to inadequate
income, creditor other factorsThis casas different. Plaintiff was never entitled to even begin
the process for mortgage modificatierhis request was an impossibility. Therefore, hisuinj
ries” are conjectural, and quite frankly, a legal fiction. Even if Defendant ditbfaneet the
requirements of RESPA, Defendant’s “bare procedural violations,” areysmpenough to e

ateArticle Ill standingfor Plaintiff. See Spoked 36 S.Ct. at 154849 (a plaintiff “cannot sas-



fy the demands of Article Ill by alleging a bare prased violation.”); Meeks v. Ocwen Loan
Servicing LLC681 F. App’x 791, 793 (11th Cir. 2017) (“Meeks suffered at most “a bareproc
dural violation,” and he cannot show that he suffered a real, concrete injury taen® a-
tions.”); see also Johnson v. Ocwen Loan Servic8Wt F. App’x 868, 8734 (11th Cir. 2010)
(finding that plaintiff’'s complaint “fails to establish Article 11l standing,chase [plaintiff] was
not a borrower or otherwise obligated on the Ocwen loan and, therefore, did not sufferyan in
in-fact.”). Were the Court to hold otherwise, any individual could initiate loan modificaten pr
ceedngs with a loan servicer, perhaps for their neighbor or family member, hofies that the
loan servicer would commit a procedural violation subject to attorney’s faw®s.requirements
of Article IIl of the Constitutiorprohilat such an absurd result.

In addition, even if Plaintiff could establish a concrete injurymest still establish a
causallink between the Defendant’s action and his h&®pokep 136 S.Ct. at 1549 Plaintiff
cannot do so.Plaintiff initiated frivolous loan modificationproceedingseffectively causindis
own “harm’ Accordingly, Plaintiff has noestablished a link between alegedharm €osts
and emotional distress) and Defendant’s purported RESPA violations.

B. Prudential/Statutory “Standing”

Even if Plaintiff had Article IIl standing to bring this RESPA action, the Cbuods that
he does not have statutory standing as he no longer qualifies as a borrower.

Only a “borrower” may bring aivil claim under RESPASeel2 U.S.C. § 260512 CFR
8§ 1024.41(a)see alsalohnson 374 F. App’x at 874holding that plaintiff failed to establish the
prudertial requirements for stamtfy because she was not a borrowggshingtorv. Green Tree
Servicing LLCNo. 15cv-354, 2017 WL 1857258, at *3 (S.D. Ohio May 5, 2017) (holdimag
RESPA and Regulation X apply only to borrowefGyrrea v. BAC Home Loans Servicing LP,

853 F. Supp2d 1203, 1207 (M.D. Fla. 2012) (“Thus, a defendant’s liabihtg icivil action un-



der RESPA is limited to borrower$.” The statutedoes not define borrower, however courts
consistently hold that a borrower is someone who either signed the note or otherisise b-
ligated under the mortgageSeeWashington,2017 WL 1857258 at *4 (discussing cases).
While Plaintiff was once &orrowerunder the note and mortgadpsis no longer obligatedni
der either instrumentndeed, havas fortunate enough to lokés status as a “borrowewhen
the bakruptcy court discharged his delstee e.g. Lee v. YeuttdQ6 B.R. 588, 591 (D. Minn.
1989) (holding that farmers were no longer considered borrowers under Agricutenlal A:t's
loan restructuring scheme aftdreing discharged of their debt in bankruptcyAccordingly,
Plaintiff has no statutory standing to bring his RESPA cl&ims.

. NEGLIGENCE CLAIM

The Court declines to exercise supplemental jurisdiction over Plaintiff's ragkger
seclaim. SeeRaneyv. Allstate Ins. C9.370 F.3d 1086, 10889 (11th Cir. 2004) (“The dec
sion to exercise supplemental jurisdiction over pendant state claims rests wittlisctiedon of
the district court. We have encouraged district courts to dismiss any regnatain claims
when, as here, the federal claims have been dismissed prior t) (oightions omitted).

CONCLUSION

Based on the foregoind,is ORDERED AND ADJUDGED as follows:

1. Carrington’s Motion to Dismiss for Lack of Subject Matter JurisdictionHEND. 27] is
GRANTED. This action is DISMISSED for lack of gabt matter jurisdiction.

2. Carrington’s Motion to Dismiss Amended Complaint [ECF No, f1the extent it raises
issues relating to Plaintiff's lack of standing, is GRANTED.

3. Carrington’s Motion fo Summary Judgent [ECF No. 53] andlaintiff's Motion for

6 Because thCourt finds that Plaintiff does not hastanding, it neechot address Defendangslditional

arguments for dismissal.



Partial Summary Judgment as to Liability only on Counts [, lll, and IV of trs F
Amended Complaint [ECF No. 5&fe DENIED as MOOT.

4. Defendant’'s Motion for Rule 11 Sanctions [ECF No. 8SPENIED. While the Court
acknowledges that Plaintiff initiated a case in which he (and his counsefkrsiould
have known that Plaintiff had no standing, it does not think sanctions, beyond alismiss
are warranted at this time

5. This action is CLOSED.

DONE AND ORDERED in Chambers at Miami, Florida, tH2§th day of December, 2017

DM

DARRIN P. GAYLES
UNITED STATES DI ICT JUDGE
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