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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 18-25329-CI1V-ALTONAGA/McAliley

CHANGE CAPITAL PARTNERS
FUNDI,LLC,

Plaintiff,
V.

OTI FIBERLLC,

Defendant.

ORDER

THIS CAUSE came before the Court on Defenda®T| Fiber LLC’s Motion for
Summary Judgment [ECF No6], filed August 18, 2019PIlaintiff, Change Capital Partners Fund
I, LLC, filed a Memorandum in OppositidieCF No. 80]; to which Defendant filed a Reply
[ECFNo. 88]. The Court has carefully considered the Amended Complaint [ECB9Ndhe
parties’ written submission'sthe record, and applicable lawFor the following reasons, the
Motion is denied.

l. BACKGROUND

This is an action for breach of contragGeegenerallyAm. Compl.). Plaintiff, Change

Capital Partners Fund |, LL@ a Delaware limited liability company with its principal place of

busines in New York; and Defendant, OTI Fiber LLIS a Florida limited liability company with

! The parties’ factual submissions include: Defendant’'s StatemeMatdrial Facts (“Def.’sFacts”)
[ECFNo.77]; Plaintiffs Response to Defendant's Statement of Material Facts’'s(“Facts”)
[ECFNo.81]; and Defendant's Reply to Plaintiff's Additional MaterialcEa (“Def.'s Reply Facts”)
[ECF No. 89].
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its principal place of business in FlorilgSeeAm. Compl. 11 23). Plaintiff contendDefendant
failed to make payments Plaintiff, as an assignee, was owed under cert@mergee (See
generallyid.). Plaintiff's claim arises from hasicset of facts.

Between June 6, 2016 and August 19, 2016;paties, Azadian Group LLC (“Azadian”)
and Florida Fiber Netwodd LC (“FFN”), entered into three Merchant Receivables Purchase and
Security Agreemest® (SeeDef.’s Facts § 1). Under the Merchant Agreements, Azadian
purchased FN'’s right, title, and interest in a percentage of future receivablése ¢enerally
Merchant Agreements). The terms of the Merchant Agreements are essentialbaideBte
id.).

In February 2017, Azadiaassignedall of its rights and obligations” under the Merchant
Agreements to Plaintiff. Am. Compl., Ex. 7, AssignmefECF No. 39-7). The Assignment
provides:

1. [Azadian] and [Plaintiff] hereby agree that [Azadiahjll assigrall its right,

title, and interest, and delegate all its obligations, responsibilities and duties in
and to the [Merchant] Agreements, RI4intiff].

2. [Plaintiff] hereby accepts the assignment of d@ll[Azadian’s] obligations,
responsibilities and duties under the [Merchant] Agreements and all of
[Azadian’s] right, title and interest in and to the [Merchant] Agreement

(Id. (alterations addedl) Plaintiff acknowledgewith the Assignment, Azadian assigned all of its

rights, title, and interest in the Merchant Agreements to Plaingiéejef.’s Facts | 3; Pl.’s Facts

13).

2 Plaintiff voluntarily dismissed Defendant, Optical Communications, Ime.January 28, 2019.Sé¢e
Notice of Voluntary Dismissal Without Prejudice [ECF No. 40]).

3 (SeeAm. Compl., Ex. 1, June 6, 2016 Merchant Receivalflaschase and Security Agreement
[ECFNo. 39-1]; id., Ex. 2, July 28, 2016 Merchant Receivables Purchase and Security Agreement
[ECFNo. 392]; id., Ex. 3, Augustl9, 2016 Merchant Receivables Purchase and Security Agreement
[ECF No. 393]). Collectively, these agreements are referred to as the “Merchant Agreements.”
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In November 2016, Defendant and FFN entered into an Asset Purchase Agfeement
(“APA"). (SeeDef.’s Facts § 4). The APA was executed after the Merchant Agreements but
before the Assignment.Séeid. 1 12, 4). Included in the APA was a provisithrat set out the
aggregate purchase prioe multiple parts. $eeAPA 8-9). In this regard, Section 2.4(b)(v)
provides a portion of the purchase price to be paid as follows:

$2,302,427.23 pursuant to purchase money financing which will be evidenced by a

promissory note substantially in the foattached hereto as Schedule 2.4(b)(iii)

(the “Purchase Money Note”) payable in four monthly payments of $325,606.81

beginning thirty (30) days after closing (the “Installment Payments”oaedast

payment on the thirteém month anniversary of the Clog Date (the “Hold

Back”). The Purchase Money Note shall not accrue interest unless in defgailt. Bu

shall make the payments due under the terms of Purchase Money Note as follows:

first, to make any and all payments due to Azadian Group, LLC, Yellowstone

Capital, LLC and Pearl Capital, LLC then, and only after all obligations due to
Azadian, Yellowstone and Pearl are satisfied in fultheoSeller

(Id. 9). Thisportionof the purchase priogasfunded by a Purchase MonByomissoryNote (the
“Note”). (SeegenerallyAm. Compl., Ex. 5, Purchase Money Promissory Note [ECF N&]B9
The Noteis subject to the terms set forth in the APSedd. 2).

On July 23, 2018, Plaintiff filed th action against DefendantSeeNotice of Removal
10). OnJanuary 28, 2019, Plaintiff filed the operative Amended Complaint, asserfeigaar
breach of contract to recover the outstanding amounts due under the ARAe&Nuwte. See
generallyAm. Compl.). Plaintiff seeks to recover $214,300-80the amount owed to Azadian
under the APA, and in connection with the Merchant Agreements, as of January{26€dd. 11

13, 18).

4 (SeeAm. Compl., Ex. 4, Asset Purchase Agreement [ECF Neal]B9-

5 Plaintiff initially sued Defendant in New York state court(See generallyNotice of Removal
[ECFNo. 3]). Defendant removed the cased the parties agreeditetransfer to tfs Districtin December
2018. GeeECF Nos. 11-13)).
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Defendantmoves for entry of summary judgment in its favor, arguing the Assignment
relatesonly to Azadian’s rights under the Merchant Agreemeaitsl thusthe Assignmentdoes
not give Plaintiff standingto bringclaims related to the APA or NoteSdeMot. 2). Plaintiff
opposes summary judgment, arguingAlssignmenigivesit Azadians rightsunder the APA and
Note. SeeOpp’'n2).

1. LEGAL STANDARD

Summary judgment may only be rendered if the pleadings, discovery and disclosure
materials on file, and any affidavits show there is no genuine issue as totenalnfect and the
movant is entitled to judgment as a matter of |&eeFed. R. Civ. P. 5&), (c). An issue of fact
is “material” if it might affect the outcome of the case under the governing3aeAnderson v.
Liberty Lobby, Ing 477 U.S. 242, 248 (1986). It is “genuine” if the evidence could lead a
reasonable jury to find for the nanoving party. See id. see also Matsushita Elec. Indus. Co. v.
Zenith Radio Corp475 U.S. 574, 587 (1986).he Court draws all reasonable inferences in favor
of the party opposing summary judgme8eeChapman v. Al Transp229 F.3d 1012, 1023 (11th
Cir. 2000).

If the nonmoving party bears the burden of proof at trial, the moving party may obtain
summary judgment simply by: (1) establishing the nonexistence of a gersuia@fanaterial fact
as to any essential elemeafita non-moving party’s claim, and (2) showing the Court that there is
not sufficient evidence to support the Aooving party’s caseSee Blackhawk Yachting, LLC v.
Tognum Am., In¢ No. 1214209-Gv, 2015 WL 11176299, at *2 (S.D. Fla. June 30, 2015)
(citations omitted). “Once the moving party discharges its initial burden,-enogimg party who
bears the burden of proof must cite to . . . materials in the record or shdhetinaaterials cited

do not establish the absence or presence of a genuingedispl. (citing Fed. R. Civ. P. 56(c)(1)
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alteration added; internal quotation marks omitted).

“Summary judgment may be inappropriate even where the parties agree ondliadigsi
but disagree about the inferences that should be drawn from thésé Y&belan v. Royal
Caribbean Cruises LtgdNo. 1:12cv-22481, 2013 WL 5583970, at *2 (S.D. Fla. Aug. 14, 2013)
(citation omitted). Indeed, “[i]f reasonable minds might differ on the inferences arising from
undisputed facts, then the Court should demyreary judgment” and proceed to triaGee id.
(alteration added; citations omitted).

1. ANALYSIS

Defendantargues summary judgment is appropriag¢eausdlaintiff was never assigned
the rights it now seeks to enforce against Defendantharsdacks standing to assert a claim for
breach of contract(SeeMot. 2). Specifically,Defendant insists th&ssignmentloes notnclude
any thirdparty rights that Azadian may have hadlerthe APA anl Note, nordoes it includany
rightsor claimsagainst Defendant(Seeid. 6—7; Reply 1-2).

Defendant’'s argumesitaisean issue of contract interpretatioonder Florida lawf if a
contract is clear and unambiguous, the Court must interfretcontract in accordance with its
plain meaning, and, unless an ambiguity exists, [will] not resort to outside evidence tbe
complex rules of construction to construe the contrakiey v. Allstate Ins. Cp90 F.3d 1546,
1549 (11th Cir. 1996(alterations addeditations omittedl The interpretatiof a contract—
including whether a term is ambiguousis a question of law to be decided by the Coste
Team Land Dev., Inc. v. Anzac Contractors,,I8&¢1 So. 2d 698, 69900 (Fla. 1st DCA 2002)

(citation omitted). Yet, “when the terms of aritten instrument are disputed and rationally

6 The partiegslo not raise a confliebf-laws issue ando not dispute Florida law governs the interpretation
of the APA and Note(SeegenerallyMot; Opp’n). Both agreements upon which the Amended Complaint
is predicated contain choia#-law provisions that select Florida lawSgeAPA 28; Purchase Money
Promissory Note 2).
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susceptible to more than one construction, an issue of fact is presented which cannotlpgoperly
resolved by summary judgmentChhabra v. Morales906 So. 2d 1261, 1262 (Fla. 4th DCA
2005) (internal quotation marks and citation omitted).

An assignment of a contract must be interpreted under the same guidSlaassip-N-
Slide Records, Inc. v. TVT Records, L.IN®. 05Civ-21113, 2007 WL 3232270, at *4 (S.D. Fla.
Oct. 31, 2007). An assignmesfta contratis a“transfer of all the interests and rights to the thing
assigned. Following an assignment, the assignee ‘stands in the shoes ofgier’assd the
‘assignor retains no rights to enforce the contract’ at &igrra Equity Grp., Inc. v. White Oak
Equity Partners, LLC 650 F. Supp. 2d 1213, 1227 (S.D. Fla. 2009) (qudtegsburg Cmty.
Cancer Ctr. v. Leesburg Red/ed. Ctr., Inc, 972 So. 2d 203, 206 (Fla. 5th DCA 200A)Yhere
“the terms of the assignment agreement are qualifite assignment maelconstrued as being
limited by its terns . . . .”Slip-N-Slide Record2007 WL 3232270, at *4 (S.D. Fla. Oct. 31, 2007)
(alteratiors added; citatiosomitted). In construingan assignmenthe Court must determirigl)
exactly what has been assigned to make certain that the plasdiffnee is the real party in
interest, and (2) that a valid assignment has been mattaev. Creek Assocs., Il, Ltd., v. Boston
Am. Fin. Grp., InG.100 F. Supp. 2d 1337, 1339 (S.D. Fla. 1988ation omitted).

The validity of the Assignment is not disputeceé generallvot.; Opp’n). The Court
therefore limits its analysis to the scope of the Assignment.

Defendant contends Plaintdannot assert any claims based on the APRate, given the
Assignment’s limited and qualified languagéeeMot. 6-7; Reply 4-6). Defendantargues the
Assignment is narrow, encompassing only the rights, obligations, and benefits of ttamer
Agreements. §eeMot. 6; Reply 5-6). Because Plaintiff’'s breaebf-contract claim is predicated

on the APA and Note— agreements that are wholly separate and distinct from the Merchant
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Agreements— Defendant insists Plaintiff's cause of action fails as a matter of law asd th
summary judgment is appropriateSegMot. 6-7). In support, Defendant relientirely upon
what it contends to be thessignment’splain language. Seed.; Reply 4-6).

To this, Plaintiff arguesAzadian entered into an unqualifiéssignmentby which it
transferred all of the rights and interests at issue to Plair§iffeJpp’'n 16-11). Plaintiff contends
the unqualified Assignment broad,encompassing the rights teceive“payments due to
Azadiari and toenforce“obligations due to Azadiah (Id. 14). Plaintiff further claims the
multiple documents governing the relationship between the parttbe APA, Note Assignment,
and Merchant Agreemerts- are interrelated and must be read together rather than separately, as
insisted by Defendan{Seed. 10-14). In supportPlaintiff references multiple provisions, ieh
it assertprovide a holistic reading that gives force and effe¢theAssignment. $eed. 10-11).

By way of example,Plaintiff cites to Sectior2.4(b)(v) of the APA® which defineshow
Defendantwould pay a portion of the purchase price to pamty, FFN. $Heeid. 10). Section
2.4(b)(v)ses out thespecific order by which Defendart required to make payments under the
terms of theAPA andNote. SeeAPA 9). It first obligatesDefendantto make “anyand all

paymentsiue to Azadian Group, LLC . . . .Id{ 9 (alteration added)).t then add thatonly after

" Plaintiff expends considerable effort arguing Azadind Plaintiff arghird-partybeneficiariesinder the
APA. (SeeOpp'n 4-10). Defendanemphasizeshe issue raised in its Motion is whether Plaintiff was
assigned Azadian’s purported rights in theAARSeeReply 2-3 (“To be clear, the issue raised in OTI's
Motion was that Change Capital was not assigned Azadian’s purpiesiin the APA.”)). The Court
thuslimits its discussion to the sole issue raised in the Motion.

Plaintiff also contendsn a footnote, Defendant cannot seek summary judgment on an unpled affirmative
defense— specifically, the issue of Plaintiff's standing as assignee of AzadiBeeQpp'n 4). Because

the Court finds genuine disputes of material fact preclude entrymuhaty judgment, it does not reach
Plaintiff's alternative argument.

8 Plaintiff cites other provisions in support of its contention summalyment is inappropriate SéeOpp’n
7, 10-11;see alsd’l.’s Facts 1 5, 25)Because genuine disputesnaditerial facexist the Court declines
to delve into the details @ach specific provision cited by Plaintiff.

7
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“all obligations due to Azadian . aresatisfied in full,"”does Defendangay theremainingportion
of thepurchase pricpursuant to the Note 6FN. (Id. (alteration addeq)

Plaintiff insiststhe Assignmentonveyed the specific right to receive payments from
DefendantunderSection 2.4(b)(vpf the APA (SeeOpp’n 16-11). According toPlaintiff, the
only paymentsand obligations due to Azadiannder Section 2.4(b)(vare those found ithe
Merchant Agreements(See d. 10). In this regard, Plaintiff contends the Assignmexypressly
includes ‘all of [Azadian’g rights and obligatiorisunder the Merchant Agreemelis. (alteration
in original internal quotation marks omittequoting Assignmeny; put another way, the broad
language assigning all rights and obligations under the Merchant Agreementssitlctsgnt to
collect any and allamounts owed to Azadiafsee id. 13—-14). ThusPlaintiff maintainsthat
Defendantmust satisfy in full all obligationsunder the Merchant Agreementss required by
Section 2.4(b)(v), t®laintiff.

As should be readily apparent from the parties’ submissiondiffiedng interpretations
issues of material fact preclude the entry of summary judgm@&he parties clearly disagréen

the scope of théAssignmentand most pertinently, the interplay tveen the APA, Note,

Assignment, and Merchant Agreemeridefendant insists the Assignment can only be interpreted

as a qualified assignment limited solely to Azadian’s rights, obligatiovspanefitsunder the
Merchant Agreements.Under Plaintiff's competingposition the Assignment can only be
interpreted asn unqualifiedassignmenthat confers both the right to receive payments dred

right to enforce the obligations due to Azadian under the APA and Note.

9The parties also dispute the importance of much of the extrinsic evideheadaord, including discovery
responsesjeposition testimony, letters, andubmitteddeclaration. $eeDef.’s Facts 11-9L0; PI.’s Facts
11 12-31; Def.’s Reply Facts 1 £31).
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Both parties presemtasonable arguments to support their respective understandings of the
Assignment. Tie Court will not settle these interpretation disputgssummary judgment.
“Although contract interpretation is generally a question of law for the Couitigifcontrat
contains ambiguities a question of fact for the jury may be presenkéttire’s Prods., Inc. v.
Natrol, Inc, 990 F. Supp. 2d 1307, 1314 (S.D. Fla. 2013) (alterations, internal quotation marks,
and citations omitted). And “[w]here the terms of acontract are disputed and reasonably
susceptible to more than one construction, an issue of fact is presented which cannotlpgoperly
resolved by summary judgmeéntGraham v. Lloyts Underwriters at Londqro64 So. 2d 269,
274-75 (Fla. 2d DCA 2007{alteration added; citations omitted)

The Assignment isot so clear and concrete tsenable the Court to decide its scagea
matter of law. One can reasonably interpret the Assignment when read together with all
agreements involved- to apply to the APA and Note; while another could reasonably interpret
the Assignment as limited in scop&aced with these differing constructioasid drawing all
reasonable inferences in favor of Plaintifiefendant’sMotion must be denied.

V. CONCLUSION

For the foregoing reasons, itGRDERED AND ADJUDGED thatDefendantOTI Fiber

LLC’s Motion for Summary JudgmefECF No. 76] is DENIED.

DONE AND ORDERED in Miami, Florida, this28th day ofOctober, 2019.

éaﬁz W, Ulthae.

CECILIA M. ALTONAGA
UNITED STATESDISTRICT JUDGE

CcC: counsel of record



