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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No. 1:18-CV-25445-DPG
EDUARDO PUNALES
and DANIA PUNALES,

Plaintiffs,
V.

HARTFORD INSURANCE COMPANY
OF THE MIDWEST,

Defendant
/

ORDER

THIS CAUSE comes before the Court on PlairgiffEduardaand Dania Punale$otion
to Remandthe“Motion”), filed on January 26, 2019. [ECF No. 4]. The Court has considered the
Motion and the record and is otherwise fully advised. Because the &padshat Defendans
Notice of Removalvas untimelythe Motion is granted.

BACKGROUND

According to allegations set forth in the CompldlBCF No. 1-2] andNotice of Removal
[ECF No. 1] Plaintiffs had an insurance policy witBefendantthat provided coveragéor
damags to Plaintiffs’ residencgthe “Policy”). In September of 2017, Plairfsf residencevas
damaged by Hurricane Irma. Defendpattially denied coverage under tRelicy.

On January 30, 201®Jaintiff filed a breach of insurance contractionand petitionfor
declaratory reliefagainst Defendant in the Eleventh Judicial Circuit in and for Miaade
County, Florida. The Complaint did ndiaim aspecific amount of damages, instestating“this
is an action for damages in excess of FIFTEEN THOUSAND DOLLAHS,000.00)exclusive

of interest, attorney fees and costs . [ECF No. 12].
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The partiesproceededo litigate the caseéOn May 22, 2018Plaintiffs sent Defendant an
emalil titled “Eduardo & Dania Punales v Hartford | OFFER TO SETTLE/BERM" (the
“Settlement Offer”)which attacheda 28pageestimate prepared by Barba Public Adjusteos,
itemizedpotential damages t®laintiffs’ property(the “Estimate”). [ECF No. 43]. The Estimate
totaled $119,941.041d. at 2-29. On September 4, 201&laintiffs responded to Defendant’s
interrogatories, one of whichad requestedhat Plaintifs state theamount ofdamageghey
claimed(the “InterrogatoryAnswer”). [ECF No. 4-2] Plaintiffs repeatedly answeretRlease see
Plaintiffs’ Response to Defendant’'s Request for Production pursuant to Fla.R.Civ.R).280
[sic].” [Id. at 6-7]. On September 5, 201®Jaintiffs responded to Defendant’s Reqsefir
Productionby referringto and attachinghe Estimatdgthe “Response to Request for Production”)
[ECF No. 41]. On November 30, 20184rs. Punalestipulated in hedepositionthat Plaintiffs
were relying on thé&stimate as a figure for damagesd that certain line items in the Estimate,
totaling$12,642.00, were no longer sought. [ECF No, &t5].

Only then, on December 27, 20X8d Defendanffile its Notice of RemovalDefendant
attachedMrs. Punales’sdepositiontestimonyand the Estimateto supportits contention that
removal was propeiPlaintiffs timely filed their Motion to Remangdarguing that removal was
untimely and attaching theirResponse to Request for Productitmerrogatory Answerand
SettlemenOffer.

LEGAL STANDARD

“[A] defendant who seeks to remove a case to federal court must timely file in the federal
court a notice of removal and ghort and plain statement of the grounds for remdév@bldstein
v. GFS Market Realty Four, LL®lo. 1660956,2016 WL 5215024at *3 (S.D. Fla Sept. 21,

2016) (quoting 28 U.S.®.1446(a))28 U.S.CSection1446(b) governs the timeliness of removal



including for actions that later become removable by virtue of filing or seofitan amended
pleading, motionprder[,] or other paper . . .” 28 U.S.C. § 1446(b)(3). In such cases, “[t]he
documents received by the defendant must contaimrambiguousstatement that clearly
establishes federal jurisdictionPretka v. Kolter City Plaza Il, Inc608 F.3d 744,63 (11th Cir.
2010) (quotind-owery v. Alabama Power Gal83 F.3d 1184, 1213 (#1Cir. 2007)).

Under Section1446(b)(3), fa] district court may consider. . any later received paper
from the plaintiff . . . when deciding upon a motion to rema@&hnhnon Intl, Ltd. v. U.S. Fire
Ins. Co, No. 1024589, 2011 WL 13100239, at *2 (S.D. Fr. 27,2011) (citingLowery, 483
F.3d at 121314). Courts should only consider the “limited universe of evidence available when
the motion to remand is filed” wheavaluating whether removal was proper un8exction
1446(b).Lowery, 483 F.3d at 1214°If that evidence is insufficient to establish that removal was
proper or that jurisdiction was present, neither the defendants nor the cowspetayate in an
attenpt to make up for the notice’s failingdd. at 1214-15.

DISCUSSION

Plaintiffs argue thathe$119,941.00 Estimate referencedheir Settlement Offef{dated
May 22, 2018) Interrogatory Answe(dated September 4, 2018), and Response to Request for
Production(dated September 5, 201ggve Defendant knowledge that the amount in controversy
exceeded $75,000.00onsequentlyriggering Section1446(b)(3)’sthirty-day clockfor removal
and rendering DefendantRemoval (dated December 27, 2018jtimely. Therefore, thesole
issuehereis whether Plaintif’ Estimate andorresponding communicatiobsgarthethirty-day
clock for Defendant'&Removal.

Section1446Db)(3) provideghat if the case stated by the initial pleading is not removabile,

the clock begins‘when three conditions are present: there must be (1) ‘an amended pleading,



motion, order oother papey which (2) the defendant must have receifrean the plaintiff. . .
and from which (3) the defendant can first [...] ascertain’ thaerfaldjurisdiction exists’
Goldstein 2016 WL 5215024at *7 (emphasis addeaind alteration in original) (quotirigowery;
483 F.3d at 1213 n3. “The definition of other paperis broad and may includgnyformal or
informal communication received by a defendakivitson v. Target Corp.No. 1680451, 2010
WL 3632794, at *2 (S.D. Fla. Sept. 22010)(citing Yarnevic v. Brink’s, In¢.102 F.3d 753, 755
(4th Cir. 1996)).

A postsuit settlement offer isonsideredan “other paper“that provide evidence of the
amount in controversyit is supported by specifioformationdetailing from where the requested
damages ariseCompare Mitzelfeld v. Safeco Ins. Co. olfilinois, No. 15-80381, 2015VL
11348283at*1 (S.D.Fla.May 22, 2015)finding that a settlementiemancheld moreweightin
evaluatingan amountin controversywhenit “went into greatdetail asto Plaintiff's damages,
includingsurgeryanda finding of permanertisability aftertheaccident”) with Jacksorv. Select
Portfolio Servicing,Inc., 651F. Supp. 2d 1279, 1285.D. Ala. 2009) (remandingasebecause
plaintiff's settlemenbffer “simply demand[ed] [Jump sum payment of $155,000.00’ without the
slightestsuggestion hown theworld theplaintiffs could supporsuchafigure”).

This Court has routinely found thestimatesprepared by public adjustepsovide that
specific informationFor example, iMBC University Shops, LLC v. Scottsdale Ins, tbeés Court
concluded tha& plaintiff's public adjustés estimateof $816,318.92stablishedhatthe amount
in controversy exceeded $75,000$ause it “delineate[d] in lirkem form the various losses
and damages sustainetlo. 1860562,2018 WL 3672265at *5—6(S.D.Fla. July 24,2018) see

alsoPerezMalo v. First Liberty InsCo., No. 1721180, 2017 WL 7731958, at *3 (S.D. Flane
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8, 2017)(collecting casesolding tha a public adjuster estimaf@ovides specific information
satisfying the amount in controversy).

Here,theCourt finds that the Estimate provided in Plaistiettlement Offer on May 22,
2018, triggered the thirtyday clock for Defendant'semoval The Estimatewas prepared by a
public adjuster andotaled $119,941.00-an amount significantly higher thathe required
$75,000.00 for removaiTheEstimatealsoprovided 28 pagesfespecificand detailednformation
about damages to the residemedine-item form? See Pere#Malo, 2017 WL 7731958at *3
(“The Court finds that the repair estimate is an honest assessment of dayn@gestiff because
it was prepared by Plaintiff’'s public adjuster and reflects specificrivdtion to support Plaintiff's

claim for damages rather than ‘puffing and tpasg.”) (internal quotations anditations
omitted) Accordingly, Defendant’s receipt of the Estimate in May of 2@L&ficed to establish

grounds for removal.

! Defendant argues thtite Estimate is unreliable because public adjuster estimates are frequently
exaggerated. However, “[tlhe time period to remove an action cannot depend on [a] defendant
actual knowledge, because the statute expressly allows a defendant topabhempresated to

it.” Field v. Nat'l Life Ins. Cq.No. 8:00CV-989, 2001 WL 77101, at *9 (M.D. Fla. June 2001)
(quoting Jong v. Gen. Motors Corp359 F. Supp. 223, 226 (N.D. Cal. 1978)nphasis in
original). Defendant had no basis to assume from Plaint@ifmmunications that the Estimate was
unreliable.

2 Defendant also argues that PlaitifEstimate is unreliable becaubts. Punales’s deposition
testimonyrevealedhat two lossepresented in the Estimate (specifica$$,000.00or additional
living expenses and $6,642.00r the replacement of a feneea total of$12,642.00)were no
longer being included in Plaintiffs’ request for damages. [ECF M. BRut nothing in the record
indicates that these losses were not included at the time thengett Offer was sent, months
before her deposition, or at the time discovery was propounded. And “[n]otHiiogverysays a
district court must suspend reality or shelve common sense in determining whetfege of a
.. . document establishes the jurisdictional amountétka 608 F.3d at 770 (quotindgroe V.
Michelin N Am, Inc,, 637 F. Supp. 2d 995, 999 (M.D. Ala. 200 oreover, “[a]ttorney’s fees
as calculated at the time of removal may be included in the amount in contro@aspersmith
v. Scottsdale Ins. CoNo. 1823382, 2019 WL 1252627, at *2 (S.D. Fla. Mar. 19, 20Een
assuming theeductionof $12,642.00 tahe$119,941.00 Estimate, the amount in controversy still
fell far above the threshold at the time the initial communicatosit the Estimate were sent.
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Plaintiffs’ Interrogatory Answeiprovided a secondtrigger for Defendant’s thirtgay
clock Interrogatory answergualify as “other papgs]” under Section1446b)(3). See Lowery
483 F.3dat 1212 n.62citing Akinv. AshlandChem.Co, 156 F.3d 1030, 1036 (10€ir. 1998)).
Moreover they can be considered alongsidettlement offers wheevaluatingan amount in
controversySeeDevore v. Howmedica Osteonics Cob8 F.Supp.2d 1372 1381(M.D. Fla.
2009) foting that the combination of an interrogatory answer and a demand dettgpérsuade
the court that the demand letter was ‘an honest assessment of dam@yexdirig Golden v.
DodgeMarkham Co., In¢.1 F. Supp. 2d 1360, 1364 (M.D. Fla. 1998Here, Plaintiffs’
Interrogatory Answedirected Defendarnb Plaintiffs’ Response to Request for Productiwhich
in turnattached theame Estimatpresented in the Settlement Offat that point, Defendant had
been noticed-twice prior to the depositierthat Plaintiffs sought damages exceeding
$75,000.00.

Despite thisDefendant’sRemoval occurre@19 days after Plaintiffs’ Settleme6ifer,
114 days after Plaintiffs’ Interrogatory Answer, and 113 days after ilaifResponse to Request
for Production. Accordingly, the Court finds tiNotice of Removaluntimely and agrees that

remand is appropriate.

The Court has also considered whether Plagwifé entitled to attorney’s fees and costs
pursuant to 28 U.S.®. 1447c). “[C]ourts may award attorney’s fees un@et447c) only where
the removing party lacked an objectively reasonable basis for seeking renGaddis v.
Praetorian Ins Co., No. 1823144,2018 WL 591891, at *3 (S.D. FlaNov. 13, 2018) (quoting
Martin v. Franklin Capital Corp.546 U.S. 132, 141 (2005Defendant’sosition,thatthis case

was removable only after obtaining further confirmation via deposition testithahthe amount



in controversy was met, was not objectively unreason&tdentiffs’ request for attorney’s fees
and costs ishereforedenied.

CONCLUSION

Accordingly, it is ORDERED AND ADJUDGED that Plaintifs’ Motion to Remand
[ECF No. 4]is GRANTED. This action shall be remanded to the Eleventh Judicial Circuit in

and for MiamibDade County, Florida. The Clerk is directed to administratively close#se.

DONE AND ORDERED in Chambers at Miami, Florida, th&éth day of July, 2019.

DAY

DARRIN P. GAYLES Fé@/
UNITED STATES DISTRIET JUDGE




