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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO.:19-CV-20169SMITH/LOUIS
MAXIMO DORRA,

Plaintiff,

V.

ROCKHILL INSURANCE COMPANY,

Defendant
/

ORDER
THIS CAUSE is before the Court oRlaintiff Maximo Dorras (“Plaintiff”) Motion for

Partial Summary Judgmeriled on June 10, 201&CF No. 32) (“Motion”) DefendanRockhill
Insurance Company (“Defendant”) filed its Response on June 24, 2019 (ECF No. 40)
(“Response”). Plaintiff did nofile a reply. The Court has carefully reviewed the Motidhe
Responseqll supporting and opposing submissions, and the record as a biolee reasons set
forth below, Plaintiff’'s Motions GRANTED IN PART andDENIED IN PART.
l. BACKGROUND!?

On Septembet0, 2017, Hurricane Irma made landfall 8auth Floridacausing damage

to property then owned by Plaintiff located at 16885632 Avenue, North Miami BeagiMiami-

! The factshereinaretaken from Plaintiff's Statement of Undisputed Material Facts in Sugdts Motion (ECF
No. 31). Defendant did not filestatement ofnaterial factsn oppositionor otherwiseoppose Plaintiff's factaoting
that it relies upon Plaintiff's set of facts for its Respofsp. at 1 n.1Local Rule 56.1(bprovides that the movant’s
statement of facts will be deemed admitted unless controverted bpplesing paxts statement, provided that the
Court finds that the movant’s statement is supported by evidenke medordSee also Fed. R. Civ. P. 56(€}) (“If

a party fails to properly support an assertion of fact or fails to propddyess another party’s assertion of fact as
required by Rule 56(c), the court megnsider the fact undisputed for purposes of the motidiThjs rule serves a
vital purpose in helping the court identify and organize the issues in thé Azzev. Dade Med. Call., Inc., No. 15
CV-24175, 2017 WL 880426, at *2 (S.D. Fla. Mar. 6, 20mernal citations omittedHaving reviewedPlaintiff's

set of facts in light of Defendant’s lack of opposition, the Court deeem admitted to the extent they are supported
by the record evidence.
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Dade CountyfL 33160 (the “Property”) ECF No. 312 at | 4-5).The Propertyvas coveredor
hurricanerelated damagesy Plaintiff's insurance policy with Defendant, Policy Number
RCPKORCO0105730{the “Policy”), with effective dates of May 11, 2017 to May 11, 20BE8F
No. 10at 67; ECF No. 311 at13). As set forth in the statement of undisputed material facts, the
Policy contains the following relevant provisions:

SECTION I-PERILS INSURED AGAINST

A. Coverage A — Dwelling And Coverage B3ther Structures

1. We insure against direct physical losptoperty described in Coverages A and
B.

(...)
SECTION I- CONDITIONS

C. Duties After Loss

In case of a loss to covered property, we have no duty to provide coverage under
this policy if the failure to comply with the following duties is prejudicial # u
These duties must be performed either by you, an “insured” seeking cow@rage,
representative of either:

1. Give prompt notice to us or our agent, except that a claim, supplemental claim
or reopened claim for loss or damage caused by hurricanleesrvandstorm must

be given to us in accordance with the terms of this policy within three yiéanrs a
the hurricane first made landfall or a windstorm other than hurricarsea¢ahe
covered damage. (Supplemental claim or reopened claim means an atiditiom

for recovery from us for losses from the same hurricane or other windstorm which
we have previously adjusted pursuant to the initial claim.) Tsvision
concerning time for submission of a claim, supplemesiéan or reopened claim
does not dect any limitation for legal action against us as provided in this policy
under the Suit Against Us Condition, including any amendment to that condition.

(..)

5. Cooperate with us in the investigation of a claim;

(..

7. As often as we reasonably reguir



a. Show the damaged property;

b. Provide us with records and documents we request and permit us to make copies;
and

c. Submit to examination under oath, while not in the presence of atintwed”,

and sign the same.

(..)

H. Suit Against Us

No action can be brought against us unless there has been full compliance with all

of the terms under Section | of this policy and the action is started withineiave y

after the date of loss.

(ECF No. 311).

On November 29, 2017, Plaintiff or his pigbhdjuster reported a claita Defendant that
Hurricane Irmehaddamagéd the Property (ECF No. 32 at5; ECF No. 313 at 1§. Defendant
assigned the loss to claim number-60000192587 (the “Claim”) and inspected the Property
three time®n or abouDecember 14, 2017, September 27, 2018, and February 20, 2018 (ECF No.
31-2at 1 §. Defendant did nosend to Plaintiflany correspondence requesting documeanty,
notification that Plaintiff had failed to timely report his clamnanynotification that Plaintiff had
failed to cooperate with Defendant in its investigation of the cladmaf 1 1315).

On February 27, 2018, Defendant paid Plainmtiffhe amount of $143.43, which was the
difference in Defendant’s estimate of the Property’s damage943.39) minus the deductible
($12,690.00)i@. at 7). A portion of thispaymentwas to gdowards repairing, but not replacing,
the Property’s roofi. at  8).

On November 8, 201&laintiff through counsetent Defendant correspondengkich
conveyedPlaintiff's disagreement with Defendant’s assessment of the damagescuredtd
additional paymentd. at §10). The letter states as follows:

Please be advised that the Insured does not agree with Rockhill Insurance

Company’s assessment of the damagehis claim as falling under the hurricane
deductible. At this time, the Insured is requesting a supplemental payment. This



supplemental payment request is a request for additional sums under the initial
claim, not a supplemental claim. A copy of the Insured’s supporting estimate is
attached hereto. If Rockhill does not respond to this correspondence within 3
business days, it will be assumed that Rockhill does not agree with the Insured’s
request. As such, the Insured will pursue any and all availajdéremedies.

(ECF No. 3-2 at 10)(emphasis in originalPlaintiff’'s sworn affidavitsadditionaly explainthat
Plaintiff was not requesting that Defendant compensate him for any new damage®apatidt
he requested in his initial claimd( at § 11). Defendant never responded Riaintiff's
correspondence (ECF No. 31a2112).

Eleven days lateRlaintiff filed this action against Defendanh November 19, 2018, in
state court. The case was removed to federal court on January 11, 2019, based on diversity
jurisdiction (ECF No. 1). The operativemendedComplaintbrings onecount againsDefendant
for breach of contract, alleging that Defendhat breached théolicy by refusing to pay the
amount of the insuranqgeoceeds due to Plaintiff agesult of the damages to the Prop€EZF
No. 8).Defendant filed its AnsweAffirmative Defensesand Counterclaim on February 11, 2019,
seekingdeclaratory relief that it does not owe Plaintiff any additional money undd?dhey
(ECF No. 10)Thepresent Motion was filed on June 10, 2019 (ECF No. 32).

1. LEGAL STANDARD

Summary judgment is appropriate when “the pleadings . . . show that there is negenui
issue as to any material fact and that the moving party is entitled to a judgment as of haaitée
Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 247 (1986)CA Health Servs. of Ga., Inc. v.
Employers Health Ins. Co., 240 F.3d 982, 991 (11th Cir. 2001). Once the moving party
demonstrates the absence of a genuine issue of material facbnthrwing party must “come
forward with ‘specific facts showing that there is a genuine issue for'titsushita Elec. Indus.

Co. v. Zenith Radio Corp., 475 U.S. 574, 587 (1986)otingFed. R. Civ. P. 56(e)). The Court



must view the record and all factual inferences therefrom in the light mosaldedo the non

moving party and decide whether “the evidence presents a sufficient disagraenegtiire

submission to a jury or whether it is so @iged that one party must prevail as a matter of law.”
Allen v. Tyson Foods, Inc., 121 F.3d 642, 646 (11th Cir. 199ubting Anderson, 477 U.S. at
25152)).

In opposing a motion for summary judgment, the-nwving party may not rely solely on
the pleadings, but must show by affidavits, depositions, answers to interrogatatiadnassions
that specific facts exist demonstrating a genuine issue forSemked. R. Civ. P. 56(c), (e3ee
also Celotex Corp. v. Catrett, 477 U.S. 317, 324 (1986). A mere “scintilla” of evidence supporting
the opposing party’s position will not suffice; instead, there must be a suffib@nirgy that the
jury could reasonably find for that partfnderson, 477 U.S. at 252see also Walker v. Darby,

911 F.2d 1573, 1577 (11th Cir. 1990).
1. DISCUSSION

The introduction tdPlaintiff's Motion states that iseeks summary judgment in his favor
on three issues: (1) that Defendant waived compliance with further policytioosdand
requirements when it conclad its investigation into Plaintiff's claim and made payment to
Plaintiff; (2) that Defendant breached the policy by failing to pay for a foli rleplacement on
the Property; and (3) that Plaintiff is entitled to further insurance preceedddition tothe
$143.43 paid by Defendant to PlaintiBut the body of theMotion more specificallyseeks
summary judgment on four of Defendant’s affirmative defenses that allegeifPs failure to
comply with the Policy’s prsuit obligations to (1) provide prompt notice of the loss (Third

Affirmative Defense); (2) provide documentation requested (Fourth Adfium Defense); (3)

cooperate (Fifth Affirmative Defense); and (4) comply with all poss/presuit policy



obligations before bringing suit against Defertddéixth Affirmative Defense) (collectively,
“PostLoss Affirmative Defenses”); as well as partial summary judgment on Plasrtiiach of
contract claim and Defendant’s counterclaim for declaratory r8lesfause discussion whether
summary judgmenis appropriate for th@ostLoss Affirmative Defenses, Plaintiff's breach of
contract claim, and Defendant’s counterclaim, necessarily encompasses alisoliBsaintiff’s
three state issues(waiver, breach of policy, additional monieshe Courthas oganizedits
analysisby thedefenses and claims.

A. Post-L oss Affirmative Defenses (Third, Fourth, Fifth, and Sixth Affirmative
Defenses)

Plaintiff asserts that he is entitled to summary judgment orPtdstoss Affirmative
Defensesin his favor forthree reasons: (1) Defendant’'s acknowledgement of coverage and
payment under the Policy constitutes a waiver of further compliance withyRmiditions
precedent; (2) Plaintiff requested an additional payment of his initial claim fréem@ant, not a
supplemental claim, and therefdPéaintiff was not required to comply with pdsss obligations;
and (3)Plaintiff was not obligated to comply with pdsts policy obligations because Defendant
never requested compliance with sammeresponse, Defendaavers thaPlaintiff violated the
Policy’s post-loss duties, thereby foreclosing him from any further regoveter the Policy.

The main point of contention between the partigss in Plaintiff's second argument
whether Plaintiff's request for addihal monies on November 8, 2Q1®as arequest for
additional payment to the initial claifRlaintiff's characterizationor whetherthe request was a
separate, supplemental cla{ibefendant’s characterizatiprPlaintiff maintainsthat his request
for moredamages was an extension of his initial cladacause Plaintiff complied with his pest
lost obligations prior to his initial claim, he contends that he was not obligatetlaw these

obligations again for his new request. Defendant, on the other bhadjcterizes Plaintiff's



request as a new, supplemental claim which required Plaintiff to comply witlopesibligations
before filing suitMore specifically, Defendant contends that Plaintiff's failure to afforceBednt
ninety days toconsider higequest for more damages precludes his right to recover under the
Policy. Thus, there is npresentdisputebetween the partiess to whether an insured under the
Policy must comply with podbss obligations, bubnly a dispute as to wheth@taintiff was
required to comply with any additional obligatiamsder the circumstances.

The Policy defines a “supplemental claim’its “Special Provisions Florida” sectioras
follows:

Supplemental claim or reopened claim means an additional claim for recovery from us

for losses from the same hurricane or other windstorm which we have previously

adjusted pursuant to the initial claim.
(ECF No. 311 at 53). The term also appears in the contexbss payment, with the Policy
warranting that the insurer wiplay theinsured’s loss, “[i]f payment is not denied, within 90 days
afterwe receive notice of an initial, reopened or supplemental clathét(55).Another reference
to supplemental claims can be found in the contepbsfioss obligations, with thBolicy stating
that notwithstanding a thregear period to file supplemental clainfor hurricane damage from
the time of the storm’s landfall, the provisiatoes not affect any limitation for legadtion against
us as provided in this poliaynder theSuit Against Us Conditidh(id. at 53. Outsideof these
referencesfurther explanation for what constitutes a supplemental claim under the Rolicy
nowhere to be found.

Floride? courtsthathave examinethe meaning of a “supplemental claim” have generally

found thatit refers to an additional claim falamages discovered in the covered reconstruction or

2 Because this Court sits in diversity in this case, it must apply the law &rilim state, which is Florid&ee Living
Legends Ret. Ctr., Inc. v. Lexington Ins. Co., 208 F. Appx 805, 807 (11th Cir2006) (“The district court ruling in this
case turned on the interpretation of an insurance contract. Since the couttimgamsiiversity, it applied the lawf
the forum state, Florida.”).



repair.See, e.g., Milhomme v. Tower Hill Sgnature Ins. Co., 227 So. 3d 724, 725 (Flad DCA
2017)(defining “supplemental claim” dslamages disogered in the covered reconstruction and
repair” finding insured’s request for ddional damages was not a supplemental cla@cause it
referred to the original claim and causality eveRtgncis v. Tower Hill Prime Ins. Co., 224 So.
3d 259, 261 (Fla. 3d DCA 2017) (sam8pyton v. Universal Prop. & Cas. Ins. Co., 103 So. 3d
934, 936 (Fla. 5th DCA 2012) (same).

Here, the evidence supports Plaintiff’'s characterization of his recaest request for
additional monies under his initial claim, not a supplemental cldmder the plain language of
thePolicy, a supplemental claira an “additional claim for recoveryinder the same hurricane as
the initial claim.The correspondence sdrmm Plaintiff to Defendant makes very clear that it is
not seekingdo file an additionglsupplementatlaim for recovery, but rather disputes Defendant’s
assessmertf its original, initial claim and seeKarther payment(ECF No.31-2 at 10) (“This
suppgemental payment request is a request for additional sums under the initial robdian,

supplemental claim.”) (emphasis in original)Plaintiff is not seekingpayment for any newly

discovered loss, but rather is seeking a higher payment for the losPefeidant already
adjusted—namely, damage to the Property’s roof.

Accordingly, Defendant’s four Podtoss Affirmative Defensesan only apply to
Plaintiff's initial claim made on November 29, 20E5ée Sate Farm Florida Insurance Company
v. Cardelles, 159 So. 3d 239, 2442 (Fla. 3d DCA 2015)affirming lower courts finding that
plaintiff was not required to comply with post loss policy obligatwheredamagesoughtwere
the same as those claimed from the original hurricane).

Based on the record ieence,the Courtagrees withboth of Plaintiff's arguments: that

Defendant’s acknowledgement of coverage and payment under the Policy constitaiesr afv



further compliance with Policy conditions precedent; andRlaattiff was not obligated to conhp
with postloss policy obligationsvhereDefendant never requested compliank is wdl-settled
law that when an insurer agrees upon liabllifyaccepting payment on a claim, the insurer has
waived further policy obligations of the insureite Bear v. New Jersey Ins. Co., 138 Fla. 298,
189 So. 252 (1939English & Am. Ins. Co. v. Svain Groves, Inc. 218 So.2d 453 (Fla. 4th DCA
1969); Llerena v. Lumbermens Mut. Cas. Co., 379 So.2d 166 (Fla. 3d DCA 1980}iere,
Defendanticcepted liability over Plaintiff's claim anmhid Plaintiff $143.43thereby waiving any
further compliance withany postioss obligationsfrom the Policy as well as Defendant’s
affirmative defense that Plaintiff failed to provide prompt notice of the Msseover, Defendant
does not dispute or otherwisghallenge Plaintiff's claim that Defendant never requested
compliance with any podbss obligation®r advised Plaintiff that he had failed to timely report
the loss (ECF No. 32-at 1] 13-15).

Because there Bnabsence ofray genuine issue of material famhd because Plaintiff is
entitledto summary judgment as a matter of lave Courigrants summary judgment in Plaintiff's
favor on Defendant’s Third, Fourth, Fifth, and Sixth Affirmative Defenses.

B. Breach of Contract (Count One) / Declaratory Relief (Counterclaim One)

Plaintiff additionaly seeks summary judgment on his breach of contract caitnon
Defendant’s counterclaim for declaratory reli@king the Court to find that Defendant breached
the Policy by failing to pay for a fill roof replacement, and that Plaintiff igled to further
insurance proceedm support of its argument, Plaintiff submitted the affidavit of Robert Nielsen,
who had inspected the Propeoty DecembeB, 2018 ECF No. 315). Mr. Nielsen opined thdhe
roof was more than 25% damaged by Hurricane Bnchwould thus requir@ permit in order to

make repairsi@. at 1 10-11). Mr. Nielsen further claimed that, pursuant to the Fldadiding



Code, the roof tiles and other roofing components must haveradid* and current product
approval,” which the Property’s existing tiles do not hadeat 1 1213). Mr. Nielsen therefore
concluded that a full roof replacement would be required on the Property, which would cost
$45,500,and was nbsufficiently provided by Defendant’s estimaié. (at 1915-16, 2621).
Defendant does not dispute any of these clalms, maintains that Plaintiff has violated the
Policy’s postloss condition precedent to further recovery. Defendant also argues that M
Nielsen’sinvestigation and report took place after Plaintiff filed suit, and thus cannot form the
basis for Plaintiff's breach of contract claim.

“The elements of a breach of contract action are: (1) a valid contract; (2¢@aiiateach;
and (3) damagesAbbott Labs, Inc. v. Gen. Elec. Capital, 765 So. 2d 737, 740 (Fla. 5th DCA
2000).There is no dispute as to the existenca wdlid contractrather the issues presented involve
whether there was a material breach and damages.

Upon careful consideration of thecord the vast differences in the parties’ estimates raise
issues omaterialfact about the comparability of the two estimates and about whtohate more
accurately reflects the costs to repair the damages to the Prapefigpdant estimated costs to
repairthe damaged property $12,948.39 minus the deductible of $12,690.00, for a net estimate
of $143.43 (ECF No. 32). Specifically, thisestimate allotted $856.03 to repair the Property’s
roof, before application of the deductibld.(at 5-6). Defendant of course contends titabwes
Plaintiff no further payment under the Polidg. contrast, Plaintiff's own preliminary estimate
attachedo his November 8, 2018 correspondence to Defendant estimates the total ddamages a
$107,144.31, with $32,613.15 allotted to the roof, and without taking into account any deductible
amountsPlaintiff has also advancede affidavit of Mr. Nielsen, which psents different figures:

over $2,000.00 to make repaim $45,500.00 to replace the roof (ECF No-53at 11 9, 16).

10



Because these figures are so far off from one another, even in Piiowiff’ estimates, the issue
of whether Defendant has underpaldiftiff is best left for the jury.

Accordingly, the Court denies Plaintiff's motion for partial summary judgmetit w
respect to Count 1 of the Amended Complaint and Counterclaim 1 of the Counterclaim.
V. CONCLUSION

Based on the foregoing, it is here@RDERED AND ADJUDGED that Plaintiff's
Motion for Partial Summary Judgment (ECF No. 3Z5RANTED IN PART andDENIED IN
PART. Summary judgment iISRANTED in Plaintiff's favor as to Defendant’s Third, Fourth,
Fifth, and Sixth Affirmative Defenses. Summary judgmentDENIED as to Count 1 of the
Amended Complaint and Counterclaim 1 of the Counterclaim.

DONE AND ORDERED in Fort LauderdaleFlorida this 8 day of September2019.

—

RODNEY SMITH
UNITED STATESDISTRICT JUDGE
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