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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
: MIAMI DIVISION
' CASE NO. 1:19-¢v-20223-JLK
" RANIS FORD,

Plaintiff,
V.

 AMERICAN SECURITY INSURANCE
COMPANY, a foreign corporation, -

Defendant.
/

~ ORDER GRANTING DEFENDANT’S MOTION FOR SUMMARY JUDGMENT

THIS 'C_AUSE is before the Court on Defendant American Security Insurance Company’s
Motion for Summary J udgment (DE 10) and Motion to Take» Judicié;l 'Noﬁce (DE 8), both filed
October 7, 2019. Plaihfiff failed to fespond to the Motions, aﬁd the time to do so Has expired.
I. BACKGROUND |
This is a breach of contract case arising from Plaintiff’s claim for insurance proceeds for |
oroperty damage caused by Hurricane Irma. The following facts are undisp‘uted.1 Defendant
American Security Insurance Company (“American Security”) issued a certificate of insurance
: :e_ffe'ctive February 2, 2017 through February 2, 2018, providing coverage for Plaintiff’s property
located at 160_ Nw 145th Street, Miami, Florida(l 33168. See Def.’s Statement of Material Facts
1,DE9. On September 20, 2017, Plaintiff submitted a claim undér the oolicy 'for"windstorm

dafnage caused by Hurficane Irma. Id. q3.

! Because Plaintiff failed to submit any opposing statement of facts controverting the facts set
forth in Defendant’s Statement of Material Facts (DE 9), those facts are deemed admitted for
purposes of summary judgment. See S.D. Fla. L.R. 56.1.
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On Noyember 3, 2017, Americén Security partially accepfed coverage and issued a
payment in the amouﬁt of $3 1,721'.42 for Plaintiff’s claim. /d. ‘ﬂ'ﬂ 5—6 Amer_ican,Secur_i_tyr
denied COvérage,fc;r the purported damage to Plaintiff’s gariagé bé-c'aus_e fghe'damage was.
“unrepaired damage frqrh a prior claim.” Id. 7. .'Speciﬁcally,,Plaiptiff had subrpitf;.e.dt a claim -
for _the same damage 1n 2016 following a tornado, but “did not repaif the damage(] to his garége n
with thé insurance proceeds [frbm the prior claim] and was agaiﬁ claiming the same ‘d.amages'”. in ‘
his Hurricai’ne Irma claiiﬁq’. Busby Aff. 1M 10—.1“'6,, DE 9-1 2 After American Security made its
coverage. detérminaﬁon, Plaintiff submitted an invoice showing that the 'rc.>o,fs had been répair_,e_d .
f_Qr $14,000. See DE 9;1'}1] 8, 10; Busby Aff. § 17, Ex. E. ‘ ' ' |

Neérly a year after Afnerican Security made.its coverage :detgmination_ and :iAs‘s»ued the

$31,721.42 péyment, on October 5, 2018, ,P‘laintiff submitted a “Sworn Stétenient,-'in_ Proof of -
| Loss” claiming $1 18,853 42 1n damage. See DE 9 19; Buégy Aff. Ex. F, DE 9-7. Notably,
despite having submitted an invoice showing that the roofs were replaced for $'14,000, Plaintiff =
now claimed that $55,767.42 was necessary to replace those same roofs and sought additional
money for the damage to the garage.. Busby Aff. bliE 19—2_1 

“The parties then submitted the claim to appraiseﬂ. Séé DE 91 13. On February 28, 2619,
American Security’s éppraiser -inspe'ctedA thé property and discovered that the réofs had already
been repliéc‘ed. See B'rinegarVAff. 99 9-11, DE 9-10. Nonetheless, the claim was submitted to a
neutral umpife, who ultimately issued an appraisal award for $62,501.85, inclﬁding $36,799.78

for the roofs and $4,299.07 for the garage. Id. 9 16-19.

? As noted in American Security’s Motion to Take Judicial Notice, the prior garage claim was
litigated between the parties in the state court action styled Ranis Ford v. American Security
Insurance Company, Case No. 2016-029654-CA-01, which was dismissed with prejudice after
American Security made the required payments (totahng $5 485. 82) pursuant to a court-ordered
appralsal See DE 8-5 at 45, 60; DE 8-6.



American Secufity’s appraiser attempted to contact t‘h§ umpire rvegarding'thé'se- amounté 3 ,
‘,becauSE, baséd on his Yisual inspection of the property and thc fooﬁpg invoice Plaintiff had

subfnitted, the $3 6,799:7 8 awafd to:repla.ce__th'e’roof_s had “ﬁo conneétibn wﬁatsoeve_f to-the
“actual amount Plainﬁiff péid to fejﬁiléce thé[] ro’éfé.” »Id.':‘ﬂ 19. However, the umpire did not
| respopd. Id q17. ‘In addition to the umpire not considering the actual replacement cost for the
_' roofs, the award was _méde “without ‘chsider'ation Qf any deductible or priOr payments,” which |
were 10 “be spbtracted from_any pgym‘erits»d}i‘e ana owing” uv_nc-h‘el-r the aWard. | Id bl 20 T}}e award
: was élso“‘made sﬁbj écf to all .te'_rm_s,' GOQditions and excluéioﬁs” under the policy. Id. |

On Decemge_:r’3;.20_1 8, Plaintiff filed this action_ alleging that American Se_ct;rity breéChéd '
the policy because:the amounts paid'w-ere “i‘ne;dequate to perform the repairs needed to fix- éll
damages caused by the Loss and to restore Plaintiff's Properfy to its pre-Loss conditioﬁ.”
' CompL 125, DE 1-5... American Security now moves for summary jngment on ground§ thét the
. ".‘undi_spute‘d material facts establi-sh:, that Ame'fi(;,'an S_gcurity_ did not breach the gpplicéb_le :
<insuranc¢ contract and ‘_that Plaintiff has no damages.” Mot. Su@. .Judg.m‘ent 135 DE 10. »
American‘Secufity also argues that sﬁmmafy j_ud'gment. is Weir‘rlanted because Plaintiff “made |
false.statements iﬁ an attempt to recover insufance proce;ds that greatly.e‘:-xceeded-his actﬁal
‘ démages.”‘ Id In (gori'n‘éction with the Motion for SUmrﬁary J udgrr-}ent, A’n'lerican SécUrity also
réqﬁgsts that the Court take judicial nétice of the st‘a‘;e court records from the 2016 lawsuit -
' involving the prior éarage claim. Mot. Judicial Notice, DE 8.
IL LEGAL STANDARD

Summary judgment is appropriate where “the movant shoWs that there is 1o genuine

/

dispute as to any material fact'and the movant is entitled to judgment as a matter of law.” Fed.

. R.Civ.P. 56(2). A “genuine dispute” means “the evidence is such that a reasonable jury could



return a verdict for the nonmoving party.” Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 247—
48 (1986). In opposing summary judgment, the nonmoving party “must set forth spg:g:iﬁc facts
showing that there is a genuine issue for trial.” Id, at 250. “If a party fails to properly support'or
address another party’s assertion of fact in a motion for summary judgmgnt, th¢ court may -
‘consider the fact undisputed for purposes of the motion’ or ‘grant summary judgment if the
motion and supporting materials—including the facts considered undisputed—show that the
movant is entitled to it.”” Urdqheta v. Wells Fargo Bank N.A., 734 F. App’x -70 lA, 704 (11th Cir.
2018) (quoting Fed. R. Civ. P. 56(e)(2), (3)).. | |
ITI. DISCUSSION

Under Florida 'law, the elements of a breach of contract claim are: (1) th¢ existence ofa
contract; (2) a material breach of that contract; and (3) _damages resulting f_rqin the breach. See
Mapr v..Dollar Thrifty Automotive Group, Inc., 303 F. Supp. 3d 1320, 1324 (SD Fla. 2017). In |
the insurance context, it is well established that an appraisal award is binding on the parties and
may give rise to a brééch of contract claim. See gen-erally'Travelers Ins. Co. v. Luckert, 279 So.
2d 885, 886 (Fla. 3d DCA 1973). Howéver, courts have recognized that an appraisal award does
not establish the amounts owed under the policy where (as hére) the award includes language
stating that it was made without consideration of the deductible amount, prior payments, or
policy exclusions. See, e.g., Sands on the Ocean Condo. Ass’n, Inc. v. OBE Ins. Corp., No. 05-
14362-CIV, 2009.WL- 790120, at *3 (S.D. Fla. Mar. 24, 2009) (Marra, J ) (finding that defendant
was “entitled to chéllenge coverage as to portions of the appraisal award” where award stated
that it was made “Witﬁout any consideration of the deductible amount or prior payments issued to
the insured or any terms, conditions, provisions or éXClusions” of the insurance pplicy); LibertJ‘z

American Ins. Co. v. Kennedy, 890 So.2d 539, 54142 (Fla. Dist. Ct. App. 2005) (concluding



that “thé submission of the claim to appraisal doés not foreclose [the defendant] frorn
challenging an element of loss as not being covered by the policy_”).

Here, the appraisal award was made “without consideration of any d‘eductiblg Qf prior
payments,” and was also “made subject to all terms, conditions and exclusi_ons” under the po'l_icy.
See Brinegar Aff. § 20. Thué, American Security afgues that,_because Plaintiff paid $14,000.to
replace the damaged roofs, the award must be reduced under the “Loss Settlement” prqvision of
the policy, which states that the insurer will pay no more thgn “[t]he nécessafy amount actually
spent to repair or replace the damaged [] property.” See Mot. Summ Judgment 7-9. American
Security also notes that the policy contains an exclusion barring coverage whe;n the insured has
“misrépresented any méterial fact or circumstance,” “[é]ngaged in fraudnlent conduct,”vor_
“[m]ade false statements relating to the insurance.” Ia’.. at 11{ And here, Ame_r,ican Security has
submitted evidence showing thnt Plaintiff misrepresented the dafna‘ge to tne roofs by claiming
$55,707.42 in his Proof of Loss despite having already completed the roof repairs for $14,000.
Id. at 12. Plaintiff has submitted no evidence contradicting these fncts. Finally, American
Security argues that thé.amonnt awarded for the garage ($4,299.07) must be deducted based on.
the prinr payments American Security made ($‘-5 ,485.82) to .repair the sérne damage at iséue in‘
the state court action involving Plaintiff’s prior garage claim. Jd. at 9-10, n.4.3

| After reducing_ the award pufsuant to these policy pnovisions and prior payments, the

undisputed facts show that American Security does not owe any additional amounts under the

* In support of this argument, American Security requests that the Court take judicial notice of -
the court records filed in the state court action showing that American Security tendered the
payment for the garage repairs pursuant to the court-ordered appraisal, and that Plaintiff cashed
the check on April 19, 2017. See Mot. Judicial Notice Exs. E & F. The Court finds that judicial
notice is appropriate under Federal Rule of Evidence 201(b)(2) and that Plaintiff has failed to
controvert any of the evidence submitted by American Security on this issue in'any event.

5



| poliey. Indeed, the‘undisputed facts show that the amounts paid by American Security exceeded
“the amount Plaintiff would be entitled to recover under the modiﬁed appraisal award. See Mot.
Summ. J udgment 10 11 As such, the Court finds that no genuine 1ssues of material fact exrst
- that would show American Security breached the pohcy or that Plaintiff has suffered any
damages, and thus American Security is entitled to. judgment_ asa matter of law.
* IV. CONCLUSION |
Accordingly, it is ORDERED - ADJUDGED AND iDE:CRI‘ZE.D that Defend»aint’s
Motion for Surnmary Judgment (DE 10) be, and the same hereby is, GRANTED; Defendant’s
Motion to Take Jud1c1a1 Notice (DE 8) is also GRANTED and the Court will enter final |
judgmentina s_eparate doeument pursuant to Fed. R. Civ. P. 58(a).

DONE AND 'ORDERED in Chambers at the James Lawrence King Federal Justice

Building and United Stattes Courthouse, Miami, Florida, this 4th day of Deeernber, 2019.
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