
IJNITED STATES DISTRICT COURT

SOUTHXRN DISTRICT OF IYORIDA
M IAM I DIVISION

CASE NO. 1:19-cv-20223-JLK

M NIS FOllD,

Plaintiff,

AMERJCAN sEctlm'ry l'NsultANcE
COMPANY, a foreign borporation,

Defendant.
. /

ORDER GM NTING DEFENDXNT'S M OTION FOR SUM MARY JUDGM ENT
. . . . . 

.

THIS 'CAVSE is before the Court oà Defendant Ameritan Sçcurityilnsurpcr Compâny's

y yMotion or Sllmmary Judgment (DE 10) and Motion to Take Judicial No ice (DE 8)? both filed

Uctober 7, 2019. Plaintiff failed to respond to the M otions, and the time to do so has expired.

1. BACKGROUND

This is a breach of contract case arising from Plaintlff s claim for insurance proceeds for
: . . .

property damage çaused by Hurricané lrma. The following facts are undisputed.l Defendant

American Security lnsurance Company (idAmerican Security'') issued a certificate of instlrance

èffective February 2, 2017 through February 2, 2018, providing coverage for Plaintiff's property
' (

located at 160 NW 145th Street, Minmi, Florida 33 168. See Def.'s Statement of Material Facts !

1, DE 9. On jeptember 20, 2017, Plaintiff submitled a claifn upder the policy for windstorm
' 

jdamage caused by Hùnicane lrma. d ! 3.

j 'Because Plaintiff failed to submit any opposing statemçnt of facts controverting the facts set

forth in Defendant's Statement of Material Facts (DE 9), those facts are deemed admitted for
puposes of summaryjudgment. See S.D. Fla. L.R. 56.1.
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Op November 3, 2017, American Security partially accepted coverage and issued a

payment in the amount of $31,721 .42 for Plaintiffs claim. Id
..

. !! 5-6. American Seculjjy
. 

' 
. ' ' '. ' i

' 

''

. 
' ' 

. '

?f' s apje blcàusv fhe dnmage wasdenied éoverage,f. or the purported damage to Plainti g

Esunmpaired dnmage frohl a prior claim.'' Id ! 7. Specifically,,plaiptiff had jubrpitted a claim .
' 

. L 'for the same damage in 20 16 following a tolmado
, but CGdid not repair thç damagel) to his garage .

with the inslzrance proceeds (fmm t, he prior claimj and was again clqiming thç snme damages'' in

. ) zhis Hurricahe Irma cléim. Busby Af . !! 10-16, DE 9-1. After Americr Security made its

coverage determination, Plpintiff submitted an invoice showing that the foofs had been repairçd

for $14,000. See DE 9.15 8, 10; Busby Aff. ! 17, Ex. E.
. 

. '

. . ' ' 
. . .

Nearly a year after Americap Security made its coverage determinqtion and i.psped thr

$3 1,721.42 paymept, on October 5, 2018, Plaintiff dubmitted a Stsworn Statement iil Propf of
. 

. ' J

. 
'

. , 
' .

, 
'

Loss'' claiming $118,853.42 in damage. See DE 9 ! 9; Busày Aff. Ex. F, DE 9-7. kota' bly,

). . 'despite having suàmitted an inkoice showing that the roofé were rejlaced fQr $14
,000, Plaintiff .

now claimed that $55,707.42 was necessary to replaùe those sqme roofs and sought additional

money for the darhagç to the garage. Busby Aff. !!. 19-21.
. 

'
.

The parties then submitted the claim to appraisal. See DE. 9 ! 13. Oii February 28, 2019,

American Security's appraiser inspected the property and discovered that the rùofs had already

been replaced. See Biinegar Aff. !! 9-1 1, DE 9-10. Noneth, éless, the claim was submitted to a

neutrgl umpire, who ultimately isjped an appraisal award for $62,501.85, including $36,799.78

. 

' s

for the roofs and $4,299.07 for the garage. f#. !! 16-19.

2 j 'As noted in American Security s M otion to Take Judicial Notice
, the prior garage claim  was

litigated between the parties in $he state court action styled Ranis Ford v. American kRcpfr//..p
Insurance Company, Cà' se No. 2016-029654-CA-01, which was dismissed with prej'udice aftey

. 
'

American Security made the required payments (totalipg $5,485.82) pursuant to a ccurt-ordered
appraisal. Seq DE 8-5 at 45, 60; DE 8-6. ' '

, 2



' 

' i ttempted to contact the umpire regarding these amotptsAmerican Security s appra ser a

becquse, based on his vlsual inspection of the property and thç roofing invoice Plaintiff had

. . '

iubmitted, the $36,799.78 award to ieplace the roofs had Cinlj connecti
. 
bn whatsoever to.the

actual amount Plaintiff paid to rellace theE) rohfj.'' Id. ! 19. However, the umpire did not

respond. /: ! 17. ' In addition io the umpire not considerihg the actuql replqcement cost for the

roofs, the aw ard was p ade i&Without ,consideration of any deduçtible or priôr paym ents,'' which

were to dsbe subtracted from âny paymçrïts dtte and owing'' under the award. Id ! 20. Thç award
. - ''' . . w. . ' 

. . .' ' ' l
') ' . . .

was Also 'fsmade subject jo a11 teyms, ébnditions ànd exclusions'' under .thr lolicy. f#.
. ' '' ' 

' 
. - 

'' ' '
. . . . 

'

. 
.. .

. . ' 
. . . .

On Decerféer'3, 2018, Plaintiff sled this action alleging that Am/yican Seçu' rity breathed

t . 

:; . jj jythe policy because the amourgs paid were inadequate to perform the rel>irs needed to y.a

damages caused by th. e Itoss mld to restore Plaintiff s Ptoperty to its pre-Loss condition.''

Compl. ! 25, DE 1-5. American Secgrity now movej for spmmary judgment on grounds thit the

Stundispute'd material facts establish that Americ'an Security did not breach the àpplicable '

.. , 
. . 

. 

.iùsurance contract apd' that Plaintiff has no damagés.'' M ot. Supm. Judgpwnt 13j DE. 10.
. .

' 
. , t . . , .

American.security also argues that summary judkment is Wârranted bçcaujk Plaintiff Ctméde
. - -' . --' ' 

.
' ' 

.
. 

' 
r .. .

false statements in an attempt to recovçr insurance proceeds that j'reatly .exceeded his actual

L ''' d In corinection w'iihktàe Motion for Sùmmary Judgmentj American Sectlrity alsod mages. 1 . .

tdquests that ihe Court take judiciql notice of the jtate court records from the 20 16 lawsuit

' 

ihvôlving the prior garage clairh. Mot. Judicial Notice, D/ 8.

11 I-EdAL STANDARD

Summary judgment is appropriate where idthe movant shows that there is nè genuine
/

dis ttie às to any materiàl fact and the movant is entitled to judgment as a matter of l>w.'' Fed.P

' : . . . . u .

R. Civ. P. 56(a). h Gçgenuine disputç'' means fethe evidence is such that a reasonable jury could

3



rettlrn a'verdict for the nonmoving party.'' Anderson v. Liberty Lobby
, Inc., 477 U.S. 242, 247-

48 (1986). In opposing summaryjudgment, the nonmoving party S:must set forth speçific fqcts

showing that there is a genuine issue for trial.'' f#. at 250. tslf a party fails to properly support or

address another party's assertion of fact in a motion for summaryjudgment, the cogrt may .
.

lconsider the fact undisputed for purposes of the motion' or Egrant stlmmary judgment if the

motion and supporting m>terials including the facts considered undisputed shqw that the
. ' .

movant is entitled to it.''' Urdaneta v. Wells Fargo Bank NA. , 734 F. App'y 701, 704 (1 1th Cir. '

1018) (quoting Fed. R. Civ. P. 56(e)(2), (3)).

111. DISCUSSION

( 'Under Flonda law
, the elements of a breach of contract claim m'e: (1) the existence of a

contract; (2) a materiél breach of that contract; and (3) dnmages resulting from the bre>ch. Sqq

Maor v..Dollar F/lrf/'fy Automotive Group, Inc., 303 F. Supp. 3d 1320, 1324 .IS.D. Fla. 2017). In
. . 

' -- -'' ' ' '' 
.
' 

'

the insurance eontext, it is well established that an appraisal awm'd is binding on the parties and

. 
' 

y

may give rise to a breach of contract claim. See generally Travelers JkJ'. Co. v. f uckett, 279 So.

2d 885, 886 (F1a. 3d DCA 1973). However, courts have recognized that an appraisal award does

jltot establish the nmounts owe under the policy where (as here) the awàrd includes language

stating that it was m ade without consideration of the deductible amount, prior payments, or

policy exclusions. See, e.g., Sands on the Ocean Condo. Ass 'n, Inc. v. QBE Ins. Corp. , No. 05-

14362-CIV, 2009 WL 790120, at *3 (S.D. Fla. Mar. 24, 2009) (Marra, J.) (finding tùat defendant

was Csentitled to challenge coverage as to portionj of the appraisal award'' where award stated

that it was made ttwithout any èonsideration of the deductiblè amount or prior payments issued to

.the insured or any terims, conditions, provisions or exclusions'' of the insmance pplicyl; f. iberty

Alnerican Ins. Co. v. Kennedy, 890 So. 2d 539, 541-42 (F1a. Dist. Ct. App. 2005) (concluding

4



that Gsthe submission of the claim to Appraisal does not foreclose (the defendantq frpm

challenging an element of loss as not being covered by the policy'').

h i 1 award was made çswithout consideration of any deductible or priorHere, t e appra sa

payments,'' and was also Ctmadb subject to a11 terms, conditions and exclusipns'' tmder the pölicy.

See Brinegar Aff. ! 2j. Thus, American Security argues that, becquse Plaintiff paid $ 14
?000.to

replace the damaged roofs, the award must be reduced under the ltoss Settlement'' provisi.pn of

the policy, which states that $he insuier will pay no more than Stltlhe necessary amount éctually

spent to repair or replace the damajed (1 property.'' See Mot. Sùmm, Judgment 7-9. Ameriian

Security also notes that the policy cpntains an exclusion baning covçrag: when the insured has

t$ i represented any material fact or circumstance,id Stgqjngaged in fraudulent conduct,'' orm s

Sdgmqade false statements relaying to the insurance.'' Id at 1 1.' And here, Amçrican Sçcurity has

submitted evidence showi'ng that Pl4intiff misrepresented the damége to the roofs by claimipg

$55,707k42 in his Proöf of Loss despite having already completed the roof repairs for $14,000.

. 
'

Id àt 12. Plaintiff has submitted no evidence contradicting these facts. Finally, American

Security argues that the amount awarded for the garage ($4,299.07) must be deducted based on

the prior pàyments American Security made ($$,485.82) to repair the same damage at issue in
' 

. 

gthe state court action involving Plâintiff's prior garage claim. 1d. at 9.:-10, n.4.

After reducing the award pursuant to these policy provisions and prior payments, the

undisputed facts show that American Security does not owe any additional amounts under the

. 
'

3 In support of this argum ent
, American Seclzrity requests that the Court take judicial notice öf

the court recbrds fled in the state court action showing that American Security tendered the

payment for the garage repairs jursuant to the court-ordered appraisal, ahd that Pl>inti.ff cashçd
t A ril 19 2017. See Mot. Judicial Notice Exs. E &' F. The 'Court tinds thatjudicialthe ùhec on p ,

otice is appropriate klnder Federal Rule of Evidence 20 1(b)(2) an' d that Plaintiff has failed ton
' ' 

. .

controvert any of the evidence skbmitted by American Security on this issue in any event.
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'' 
. , ..

policy. Indeed? the undisputed facts show that the nmounts paid by American Secklrity exceeded

)( ' ' ./the nmotmt Plaintiff would be entitled to recover under the modified appraisal award. See ot.

Summ. Judgment 10-1 l . As such, the Couh fînds that no gengine issues of materigl fact exist
. . ' l ' '

. , , 
' . 

' 
.

that wolzld show Americpn Security bmached the policy ör that Plainti. ff has suffered any
. . ' . '

.

damages, :nd thus American Security is entitled to judgmçnt.as a matter of law.

IV. CONCLUSIUN

Accordipgly, it is ORDEREb; ADJUDGED, ANb DXCRE:D tàat Defendant's

Motion for Slzmlhary slvdgment (Dà 10) be, and the jnme heriby is, GRANTXD; Defendant's
. . . . 

. . 
. r. J ' 

, 
' 

. 
. (.

Motion to Tak: Judicigl Notice (Dt 8) is also GRANTEDk ànd the Couri will enter final

judgment in a separàte document pursuant to Fed. R. Civ. P. 58(a).
. .T 

.

DONE AND ORDERED in Chambers at the James Lawrence King Federal Justice
' 4 . ' '

. . . 
' 

..

éuilding alid United States Courthouôe, Miami, Plorida, this 4th day of December, 20 19.

* 
. :

JA Ej LAw NcE I'NG
IT/D STATES DISYRICT JUD

CC : All idunsel of 'record
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