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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 19-20623-CIV-AL TONAGA/Goodman
GREAT LAKESINSURANCE SE,

Plaintiff,
V.

BOAT RENTAL MIAMI, INC.; et al,

Defendants.
/

ORDER

THIS CAUSE is before the Court oRlaintiff/CounterDefendant, Great Lakes Insurance
SE’s (“Great Lakes['s]”) Partial Motion to Dismiss Counts Il and IV of BRM and MBR’s
Amended Counterclaim and Motion to Reconsider Court’'s Chafiteaw Ruling [ECF No. 82].
Defendants/Countdpiaintiffs, Boat Rental Miami, Inc. (“BMR”) and Miami Boat Rental, Inc.
(“MBR”) (collectively “CounterPlaintiffs”) fled an Opposition [ECF No. 87]; to whidBreat
Lakesfiled a Reply [ECF No88]. The Court has carefully consider€dunterPlaintiffs Answer
to Plaintiffs Thirdt Amended Complaint, Affirmative Defenses, and Amended Gmalaim
(“Amended Counterclaim”JECF No. 79, the parties’ written submissions, the recoamd
applicable law.

. BACKGROUND

This is an insurance coverage dispute concer@Girgat Lakes'sluty to defendCounter-

Plaintiffs in a statecourt personal injury lawsuifiled by Defendant, Claudia Baerii@allegos

(See generallffAC).

1 While CountetPlaintiffs title the document as an answer to the Third Amended Comjtaistin fact,
an answer to Great Lakes’s Fourth Amended Comp(d&#tC”) [ECF No. 75].
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Great Lakes is a German corporatiith its principal place of business in Munich,
Germany. $eeFAC 1 6). CounterPlaintiffs areFFlorida corporations with theprincipal places
of business in Miami, Florida.S€eAm. Countercl ] }2). CounterPlaintiffsare in the business
of providing vessels for rent at the Bayside Marina in Miami, Floricdgee (id ffff 7-8). While
distinctlegal entities, BRM and MBR are wholly owned by Edgardo Velez, share a comnua; offi
provide the same vessel operators, @mcktheir vessels on the same pier at the Bayside Marina.
(See id 11 6-7).

Great Lakes issueah insurance policy tMBR (the “MBR Policy”) providingHull and
Machinery and Third Party Liabilitgoveragegrom October 11, 2016 through October 11, 2017
(seeFAC { 10); and issued a separate insurance policy to BRM (the “BRM Policy”) prgvidi
Hull and Machinery and Third iR Liability coverage for thperiod of December 4, 2016 through
December 4, 201%¢e id 1 12)> The MBR Policy(FAC, Ex. A, MBR Policy [ECF No. 74))
is referred to as a “Fleet Policy” and provides coverage for all vessetsilighePolicy’s schedule
(seeAm. Countercly 13) while the BRM Policy (FAC, Ex. B, BRM Policy [ECF No. 78) is a
“Commercial Yacht Policy” §eeAm. Countercl. § 11§. BRM is not namedisan insured or
additional insured on the MBR Policy, nor is MBR named as an insured or additional insured on
the BRM Policy. $eeFAC 1 16-17).

CounterPlaintiffs allege Velez — the sole owner oMBR and BRM — mistakenly

completed the MBR Policy applitan. (SeeAm. Countercl.y 14). Velez is not sophisticated in

2 Theissuing entity appears on tMBR Policy and BRM Policy as “Great Lakes Reinsurance (UK) SE
(FAC 1 14). On December 30, 2016, Great Lakes Reinsurance (UK) SE reddrnarih London, United
Kingdom to Munich, Germany and changexdname to Great Lakes Insurance S&edd.). Great Lakes
Reinsurance (UK) SE and Great Lakes Insurance SE are the same company and share igigssame r
duties, and obligations.Sée id).

3 Great Lakes separately issued MBR a Commercial Yacht Relfigh is not relevant to this actionSde
Am. Countercl 1 1+12).
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matters of insurancand incorrectly listed MBR as the named insured orfrtiiey, as well as the
owner of each of the fleet vessel$see id T 14-15. The application presenteshaccurate
information as BRM was the actual owner of the fleet vessels listed aviBiePdicy schedule
and should have been included in the application as a named insBesdid {16—-18). While
BRM owns the fleet vessels, MBRonetheleshias aninsurable interest in the BRM vessels
because of its pecuniary interest in offering the fleet vessels for cha&e.id{ 21). Counter-
Plaintiffsinsistthe error was irrelevant to tivesuranceisk, as the corporatioment the same fleet
of vesset andshare the same office, stadfidsafety procedures(See id T 19).

The MBR Policy can bepdated by endorsementpoovide coverage toew vessels and
to remove vesselghich have been solthd no longer need coverag&e¢ id{ 22;seealsoMBR
Policy 26-31). Severalessels added to the MBR Policy were owned by BRiMidespite BRM’s
ownership,Great Lakes agreed to provide coverégehese vessels by issuing endorsemamnts
the MBR Policyand collecting premiums to insure the vesse&eefAm. Countercl.{27-28).
The MBR Policyprovides coverage foa 201725’ Nauticstar vessel with hull identification
number JNT25958J617, which was added by endorsesseasicheduled vessehder theMBR
Policy. Seed. 1 37).

On July 2, 2017MBR rented the Nauticstar to a friend BderlinGallegos (See id 1
29, 37). While MBR issuetherental contragtthe Nauticstar is owned by BRMSde id  29).
While preparing to board thauticstar, BaerlirGallegosslipped andéll on the dock. See id |
33). Baerlin-Gallegos was not helped, and her injuagexacerbated as a restil{See id  34).

On September 22, 2017, Bae+Ballegos filed a personal injury lawsuit against BRM in

statecourt. See id{ 38). Althoughit was apparent the stateurtlawsuit was against BRM and

4 CounterPlaintiffs disputeBaerlinGallegoss factual allegations (SeeAm. Countercl{ 35).

3
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involved a vessel insured by the MBR Policy, Great Lakes began defendingidimevathout a
reservation of rights.See id 1 39, 42). It was not until February 11, 20b8f Great Lakes sent
BRM its first Reservation of Rightketter [ECF No. 7%] advising BRM there may not be
coverage for the loss and reserving Great Lakes'’s right to withdraeféisse and deny indemnity
to BRM. SeeFAC 1 37).One week later, on Falary 18, 2019, Great Lakes filad Complaint
for Declaratory ReliefECF No. 1] against BRM and Baer{®allegosin this action Despite
Great Lakes’s knowledgle BRM-owned Nauticstawas insured under the MBR Poliay did
not raise thigssuein its original Complaint. $eeAm. Countercl.y 53 seegenerallyCompl).
Following a mediation in the stat®urt action, Great Lakes sent BRM a Supplemental
Reservation of Rightisetter [ECF No. 757] advisingBRM there maynot becoverage for the loss
becauséBRM is not an insured under the MBR PolicyseeAm. Countercl.y 55). On April 18,
2019, Great Lakes sent BRM a Second Supplemental Reservation of IRaghtdECF No. 75
8] and filed an Amended Complaint for Declaratory Relief [ECF No. 10] including M8R
Defendanin this action After Great Lakes filethe Amended Complaint, BaerliGallegos fied
anamendedcomplaint [ECF No. 79-3h the statecourt actionto include MBR as a defendaint
her statecourt lawsuit. $eeAm. Countercl. § 57).
On June 27, 2019, Great Lakes filed a Third Amended Complaint [ECF No. 41]. On July
12, 2019 CounterPlaintiffsfiled an Answer to Plaintiff's Third Amended Complaint, Affirmative
Defenses, and Counterclaim [ECF No. 48]; to which Great Lakes filedial Réotion to Dismiss
Counts Il and IV of BRM and MBR’s Counterclaim [ECF No. 54]. Followingearing [ECF
No. 59]—discussed below-the Court entered an Order [ECF No. 60] granting in part the Partial
Motion to Dismiss and allowinGounterPlaintiffs to file an amended counterclairtSeeSept. 4,

2019 Order). On October 21, 2019, Great Lakes Alé@durth Amended Complaint; to which
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BRM and MBR filed theirAnswer andAmended Counterclaim on November 6, 2019.

The Amended Counterclaistatedour claims:declaratoryjudgment against Great Lakes
(Count I); breach offiduciaryduty on behalf of MBR (Count Il)equitableestoppel (Count III);
and eformation (Count IV). $ee generalbpm. Countercl). On November 20, 2019, Great Lakes
filed the presenPartial Motion to Dismiss Counts Il and IV tife Amended Counterclairfor
failure to state claims for relief under Federal Rule of Civil Procedure 62()ith a request the
Court reconsider an earli@hoice-of-awruling. (See generallivot.).

II. LEGAL STANDARDS

A. Motion for Reconsideration

“Reconsideration is granted only in extraordinary circumstances and is ttethtoithe
sound discretion of the district judgeReiseck v. Universal Comins of Miami, Inc 141 F.
Supp. 3d 1295, 1301 (S.D. Fla. 2015) (internal quotation marks and citations onf{ti¢idgre
are three major grounds which justify reconsideration: (1) an intervening changetrolling
law; (2) the availability of new evidence; and (3) the need to correct clear eprevent manifest
injustice.” Burger King Corp. vAshland Equities, In¢ 181 F. Supp. 2d 1366, 1369 (S.D. Fla.
2002) (alteration added; citations omittedA motion for reconsideration is not an opportunity
for the moving party and their counsel to instruct the court on how the court ‘could havié done
better’ the first time.” Pres. Endangered Areas of Cobb’s History, Inc. v. U.S. Army Corps of
Engrs, 916 F. Supp. 1557, 1560 (N.D. Ga. 199%).is “an improper use of[] the motion to
reconsider to ask the Court to rethink what the Court ... already thought threuigjntly or
wrongly[.]” Z.K. Marine Inc. v. M/V Archigetis808 F. Supp. 1561, 1563 (S.D. Fla. 1992)

(citations omitted; first and last alterations added).
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B. Motion to Dismiss

“To survive a motion to dismiss [under Rule 12(b)(6)], a complaint must contain suifficie
factual matter, accepted as true, to ‘state a claim to relief that is plausildefare.” Ashcroft
v. Igbal 556 U.S. 662, 678 (2009) (alteration addpbting Bell Atl. Corp. v. Twomb|y550 U.S.
544, 570 (2007)). Although this pleading standard “does not require ‘detailed factual@tegati
. . . it demands more than an unadorneddiéfendant-unlawfulljrarmedme accusation.”ld.
(alteration addedquaiing Twombly 550 U.S. at 555). Pleadings must contain “more than labels
and conclusions, and a formulaic recitation of the elements of a cause of adttioot wo.”
Twombly 550 U.S. at 555 (citation omitted). Indeed, “only a complaint that stgitsisible
claim for relief survives a motion to dismisslgbal, 556 U.S. at 679 (citinfwombly 550 U.S.
at 556).

To meet this “plausibility standard,” a plaintiff must “plead[] factual conteait #fiows
the court to draw the reasonable inference that the defendant is liable fostbedhict alleged.”
Id. at 678 (alteration addediting Twombly 550 U.S. at 556). “The mere possibility the defendant
acted unlawfully is insufficient to survive a motion to dismisSihaltrainal v. CoceCola Co,
578 F.3d 1252, 1261 (11th Cir. 2009) (citation omittaypgated on other grounds by Mohamad
v. Palestinian Auth566 U.S. 449 (2012).

When reviewing a motion to dismiss, a court must construe the complaint in the light most
favorable to the plaintiff and take the factual allegations therein asSaeBrooks v. Blue Cross
& Blue Shield of Fla., In¢.116 F.3d 13641369 (11th Cir. 1997) (citin§EC v. ESM Grp., Inc.

835 F.2d 270, 272 (11th Cir. 1988)).
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1.  DISCUSSION

Great Lakes arguethe Court incorrectlyapplied Florida law to Counts Il and IV of
CounterPlaintiffs’ Counterclaimat the September 4, 2019 Hearin(beeMot. 9-16.°> Great
Lakes askshe Courtto reconsider its choieef-law ruling and instead apply New York law to
Counts Il and IV of the Amended Counterclair®eé id). Great Lakesontendsunder New York
law, Countsll and IV must be dismissed for failure to stel@ims for relief (See id16-19, 23-
26). If the Courtdeclines to reconsider its choio&law decision, Great LakessistsCount |l
should be dismissed for failure state a claim under Florida lawSee id 19-22). The Court
addresses the arguments in turn.

A. Motion for Reconsideration

On August 9, 2019, Great Lakes fileslfirst Motion to Dismiss Counts 1l and IV of BRM
and MBR'’s Counterclainf“First Motion”). Great Lakes argued choiceof-law clause in the
MBR Policy® required the application of the substantive laws of New Yogntodisputes arising
outside the scope déderaladmiralty law. See generallfFirst Mot.). Great Lakes asserted that
in applying New York law, the Court would conclu@eunts Il and I\of the Counterclairshould

be dismissed for failure to statimsfor relief. (See generally iYl. TheFirst Motion was fully

> The Court relies on thpagination generated by the Case Management/Electronic Case Files system,
which appears as a header on all filings.

6 The choiceof-law clause in the MBR Policy states:

It is hereby agreed that any dispute arising hereunder shall be adjudicated gcioxdti
established, entrenched principles and precedents of substantive Unites Segleral
Admiralty law and practice but where no such well establishesrezited pecedent exists, this
insuring agreement is subject to the substantive laws of the State of New York.

(MBR Policy 18(bold omitted)).
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briefed, and on September 4, 2019, the Court held a Hetoinddresshe partiespositions.

At the Hearing, the partiediscussedGreat Lakes Reinsurance (UK) PLC v. Tico Time
Marine LLC, Case No. 4:1@v-2060, 2011 WL 1044154 (S.D. Tex. Mar. 16, 20¢Ejrst Tico
Time MarineOrder”), wherea Texas district coufiound the same choie®-law provision at issue
in this case precluded a bad faith claim under Texasblevause the choiad-law provision
encompassed any claims that “would not exist if there were no underigimgnce agreement.”
Id. at *4. The court found the bad faith clagxisted as a result ¢iie insurance agreement and
thus,in the absence of federal admiralty lawew York law applied.See id Great Lakes relied
on this interpretation to argue the two clauses in the clubitaav provision must be read together,
andthe languagén the first clauselescribing‘any dispute arising hereundeasbuld apply to the
second clause of the provisidescribing the “insuring agreemént(SeeMot., Ex. B, Hr'g Tr.
[ECF No. 82-2] 22:22-24:12).

In response tdhe First Tico Time MarineOrder, CounterPlaintiffs cited a subsequent
unpublished order("Second Tico Time Marine Order”) granting a partial motion for
reconsideratio. (SeeHr'g Tr. 9:15-11:11). CounteRlaintiffs stated the order grangnthe
motion for reconsideration “reversed [the court’s] position” fronRingt Tico Time MarineOrder
cited by Great Lakes.ld. 11:10 (alteration added))n any eventCounterPlaintiffs argued the
proper interpretation of thehoice-oftaw provision is one which applies federal admiralty law to
any dispute between the parties, but in the absence of federal adiairglgpplies New York
law only to the insuring agreemenSef id 23:15-26:2).

After considering the pads’ briefing, as well as tireoral arguments, the undersigned

" CounterPlaintiffs filed an Opposition [ECF No. 57]; to which Great Lakes filed a Reply [ECF No. 58

8 The Secondico Time MarineOrder,enteredApril 28, 2011, is not available on Westlaw but is attached
as Exhibit A to the Motion. SeeMot., Ex. A, Secondico Time Mrine Order [ECF No. 82-1]).

8
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found:

The language that Great Lakes Insurance relies oratigeiage in thgMBR]

policy was chosen by Great Lakes, andléarly states that any dispute arising

under thdMBR] policy is adjudicated under federal admiralty law and where no

suchprecedent exists, only the insuring agreement is subject fawiseof New

York, the substantive laws of New YorRhe policysimgy should have said any

disputes arising between tparties will be subject to the laws of New York, and it

did notsay that- it does not say that.

So | agree with the Counterplaintifis interpretationof this choice of law

provision. And given ttat the policy waentered into here in Florida and insures

property in Floridawith Florida insureds and for all of the reasons stated in the

Counterplaintiffs’position, | would agree that it is Floridiaw that applies where

there is no federal admiraltgw.

(Id. 27:4-18alterations addel)

Having determined Florida law applied to ttiaims at issughe Court next addressed the
breachof-fiduciary-duty claimin Count Il. See id27:19-23). As Count Il included a claim for
breach of fiduciary duty on behalf of BRM which was tantamount to a bad faith claim and not
properly before the Court the undersigned required CounBlmintiffs to amend to allege a
claim solely on behalf of MBR. Seeid.). Because the claim would be repleadée, Courtdid
not make a finding on the First Motion concerning MBR'’s breafefiduciary-duty claim (See
id. 28:114). As to thereformationclaim in Count 1V, following the parties’arguments, the
undersigned denied the motion to dismigsding CounterPlaintiffs adequately stated a claim
under Florida law. See id41:10-17).

Great Lakes now argues the Court should reconsider its ebiliaes decision because (1)
the Court heardan “inaccurate presentation of an order from a case deciding this abfeliae
issue in Great Lakes’ favor” and (2) the Court’s decision is inconsisteémawitumber obther

courts nationwide that have encountered the same or similar arguments.” (MGo@)ter-

Plaintiffsdisagree, arguing Great Lakes “is utilizing this motion as a vehicéptace its original
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choice of law briefing with a much more thorough, but no more compelling, argum@mgp’'n(
4). CounterPlaintiffs argue theTico Time Marinedecisiors haveno bearing on whether
reconsideration should be granted because the case is not binding on the Court, nor did the Court
rely on the case(See id). CountetPlaintiffs state there has been no change in the law or facts
underlying the Court’s decision and Great Lakes presents no case law thatwaitable at the
time of the original briefing. See id).

The Court agrees with CourtBtaintiffs. “The purpose of a motion for reconsideration is
to correct manifest errors of law or fact or to present newly discovered evideBwayer King
Corp, 181 F. Supp. 2dt 1369(internal quotation marks and citation omittedArguments that
were or should have been raised in the first instance are not appropriate groundstfon dom
reconsideration.’Mierzwicki v. Citigroup, Ing No. 14cv-61753, 2015 WL 13388667, at *1 (S.D.
Fla. Oct. 13, 2015])citation omitted). Indeed, “[a] motion for reconsideration premised on
previously rejected argumengbould be denied because it does not meet the standard employed
on review of am]otion for [rleconsideration.” Sierra Equity Grp., Inc. v. White Oak Equity
Partners, LLC 687 F. Supp. 2d 1322, 1324 (S.D. Fla. 2q@8gratiors added internalquotation
marks and citation omittéd

Great Lakesxplains itseeks reconsideration toorrect clear error gpreventmanifest
injustice as the “Court’s choicef-law ruling was inconsistent with the holdings of at least seven
cases nationwide and whased, at least in part, on an inaccurate representdt#oprior order.”
(Mot. 3 (internal quotation marks and citation omitledpreat Lakeexpendsonsiderableffort

discussing th&ico Time MaringOrders andCounterPlaintiffs’ admittedy erroneous descriptidn

9 Counter-Raintiffs’ counsel acknowledges she “misinterpreted the breadth of the order and stagéd at
argument that the court had reversed its pogition. This misrepresentation was in errorOpp’'n4 n.1
(alteratiors added)).

10
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of theSecondTico Time Marinélrderoffered athe September 4, 2019 Hearingee id 10-13).
Great Lakes claimihe Court “appeared to rely” ddounterPlaintiffs’ misrepresentatioandthe
misrepresentation was “instrumental to the Court’s ultimate rdli(igeply 3) Yet, Great Lakes
fails to identify any portion of the Hearifiganscriptindicatingthe Court relied upoeither of the
Tico Time MarineOrders— which arecertainlynot binding —when making its choicef-law
decision. $ee generallivot.; Reply).

“[C]lear error or manifest injustice occurs where the Cdas patently misunderstood a
party, or has made a decision outside the adversarial issues presentedaortligy the parties,
or has made an error not of reasoning but of apprehensio8uch problems rarely arise and the
motion to reconsider should be equally rdreCampero USA Corp. v. ADS Foodservice, |LLC
916 F. Supp. 2d 1284, 12923 (S.D. Fla. 212) (quotingCompania de Elaborados de Cafe v.
Cardinal Capital Mgmt., Ing 401 F.Supp2d 1270, 1283 (S.Oxla. 2003)(first alteration added)).
The factsset forth inGreat Lakes’$Motion “do not indicate that this Court’s prior decision results
in clear error or manifest injusti¢eMierzwicki 2015 WL 13388667, at *2.

While CountefPlaintiffs misrepresented the scope of the “undisclosed and unbriefed”
SecondTico Time MarineOrder (Reply 3), nothing CountdPlaintiffs discussed waglevant to
the choiceof-law issue in this caseséeHr'g Tr. 10:5-11:11). Indeed,Great Lakedrought this
to the Court’s attentioduring the September 4, 2019 Hearing when counsel advisdain’t
hear anything that addressie central part of what we werewhat we cited the Marchlth
order for, which was that you have to read this choidawiprovision in its entirety. (Id. 23:5—
8). The undersigned’s choiad-law determinatiordoes notely on,or even referencehe non

binding, Scord Tico Time MarineOrder, which addresseda separate issue of contract

11
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interpretation not before the CourSee generallidr'g Tr.).

As stated, th€ourt’s choiceof-law determinatiomwas based on the clear language of the
MBR Policy, not CountePlaintiffs' erroneous descriptiarf theSecondTico Time MarineOrder.
(See id27:4-12 (“[T]helanguage in thMBR] policy was chosen by Great Lakes, andlearly
states that any dispugeising under th@VIBR] policy is adjudicated under federal admiralty law
and where no sugbrecedent exists, only the insuring agreement is subject.the substantive
laws of New York. The policysimply should have said any disputes arising betweepats
will be subject to the laws of New York, and . . . it does not say that.” (alterations Jadded)

To theextentGreat Lakeseeks reconsideration because the Court’s clufitawv ruling
“was inconsistent with the holdings of at least seven cases nationwide” (Mibis@rgument is
not welttaken. ‘1n order to demonstrate clear error, the movant must do more than sistatg re
his or her previous arguments, and any arguments the movant failed to raise inghenetidn
will be deemed waiveti Compania de Elaborados de Ca#)1 F. Supp. 2dt 1283 ¢itation
omitted; see alsaolomar v. Mercy Hosp., Inc242 F.R.D. 671, 684 (S.D. Fla. 20@7)]o the
extent[the movant]merely reargues points previously considered and rejected by the Court, or
tries to raise new arguments and point to new evidence that could have been rigsethesais
insufficient grounds to satisfy the clear error or manifest injustice stafmfagdanting a motion
for reconsideratiofi.(alterations added; citations omitted)).

As the authorities cited in the Motion were available to Great Lakes prior tooti&#sC
choiceof-law decision, they are not appropriately raised in a motion for reconsideragen.K.
Marine Inc, 808 F. Suppat 1563 (A motion for reconsideration should not be used as a vehicle
to present authorities available at the time of the first decision or to reiteyateeats previously

madg.]” (alteration added)):[ C]Jourts and litigants cannot be repeatedly called upon to backtrack

12
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through the paths of litigation which are often laced with close questidwsiger King Corp.
181 F. Supp. 2dt 1370(alteration added; citation omittedBecausesreat Lakedails to show
the Court committed clear error or manifest injustibe Court declines to reconsider its cheice
of-law decision'®

B. Breach of Fiduciary Duty (Count I1)

Great Lakes argues MBR'’s breagffiduciary dutyclaim is a surrogateof a bad faith
claim and must be dismissed as premature under Florida$eeMoét. 19-21). If MBR'’s breach
of-fiduciary-duty claim is not a surrogate for a bad faith claim, Great Lakes insists thenuleim
still be dismissed because there was no fiduciary relationship between MEReat Lakes when
the alleged wrong occurredSede id, Reply 3-10). While MBR admits a breaebf-fiduciary-duty
claim brought against an insurer under Florida law is generally treated astivplof a bad faith
claim, it argues the elements for a bad faith claim are not identical to the el@iemeackof-
fiduciary-duty claim;circumstances therefoneayarisewhere the claims exist independent of one
another. $eeOpp’'n 12-14).

MBR statests allegatiols against Great Lakes in its breasfifiduciary-duty claimare not
related to thé”olicy and“do not relate to a failure to defend, to investigate, or to settle a claim.”
(Id. 13. According toMBR, this action is unique because while MBR was the named insured on
the disputedPolicy, it “had not been sued, nor had any claim been made against MBR or by MBR
to Great Lakes for coverage.ld(). MBR arguests breachof-fiduciary-dutyclaim arises from

the allegationsthat: (1) MBR is the named insured on tMBR Policy, (2) GreatLakes was

10 The undersignegreviouslydetermined Countelaintiffs adequately stated a claim for reformation
under Florida law. SeeHr’g Tr. 41:16-17). Great Lakegredicates gargument concerning the dismissal
of CounterPlaintiffs’ reformation claim entirely on the application of New York laBedMot. 23-26).
While Great Lakes bolsters its argument ashy New York lawapplies it fails to provide any additional
argumets concerning reconsideratio(See id). Again, the Court declines to reconsider its chei¢éaw
ruling. ConsequenthGreat Lakes'snotionto dismissthereformation claims denied as moot

13
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defending BRMin the statecourt lawsuit (3) Great Lakes filed a declaratory judgment action
against BRMwithout including MBR and (4) following mediationin the statecourt action,
although MBR made no claim for covera@eat Lakes added MB® the declaratory judgment
action promptingBaerlinGallegos to sue MBR ithe statecourt action. $ee id). According to
MBR, none ofthese eventisappened in the context of handling a clamMBR'’s behalf, asViBR

did not have a claim until it waddedas a defendamh the statecourt lawsuit. $ee id).

To state a claim for breach of fiduciary duty under Florida MBR must show: (1) the
existence of a fiduciary duty; (2) a breach of that ddignd (3) damages incurred as a result of
the breach.See Gracey v. EakeB37 So2d 348, 353 (Fla2002). ‘A cause of action for breach
of a fiduciary duty is founded on a fiduciary relationshifraylor Woodrow Homes Fla., Inc. v.
4/46-A Corp, 850 So. 2d 536, 540 (Fla. 5th DCA 2003). A fiduciary relationshges wheréa
relation of trust and confidence exists between the parties (that is to s edmfidence is
reposed by one party and a trust accepted by the other, or where confidenen lzersjbeed and
abused). . . ” Doe v. Evans814 So.2d 370, 374 (Fla2002) (alteration added; citatioand
emphasiomitted) But “[w]hen the parties are dealing at artength, a fiduciary relationship
does not exist because there is no duty imposed on either party to protect or benefit the other.

Taylor Woodrow Homes Fla., InB850 So. 2ét 541 (alteration added; citations omitted).

11 Great Lakesllegedly breached its fiduciary duty wheraihendedts Complaintto includeMBR as a
defendant in this action.SéeAm. Countercl. 1 120). As MBR is the named insured on theyP(see id

1 43), andVIBR has ar'insurable interestarising from its “pecuniary interest” in offering tiesured
vessels for charteid, I 21), it appears MBR is a necessary party in this ac8ee. Amerisure Ins. Co. v.
R.L. Lantana Boatyard, LtdNo. 1680429, 2010 WL 4628231, at *2 (S.D. Fla. Nov. 8, 2010nder
federal law, declaratospudgment actions should include all ‘parties having adverse legal interestésd .
parties whoséinterests would be prejudicedlere the case allowed to proceed without thdeiteration
added; citations anfibotnote call number omitted) While the parties ol hot address the isstr their
briefing, the Court is skeptical the inclusion of a necessary partyitdas a breach of fiduciary duty under
Florida law.

14
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MBR states'Florida law holds that an insurer has a fiduciary duty to its insured in the third
party liability context.” Qpp’n12). Not quite. This conclusory assertignoresthe specific
factual circumstancesurrounding the insurer and insured which creagdiduciary relationship
in this context When discussing an insurefiduciary dutyin the thirdparty liability context, the
Florida Supreme Couhtasfound

[when]insurance companies took on the obligation of defending the insured, which,

in turn, made insureds dependent on the acts of the insurers; insurers had the power
to settle and foreclose an insure@xposure or to refuse to settle and leave the
insured exposed to liability in excess of policy limits. This placed insurers in a
fiduciary relationshipwith their insureds similar to that which exists between an
attorney and client.

State Farm Mut. Auto. Ins. Co. v. Lafqréb8 So. 2d 55, 58 (Fla. 199@)terationsand emphasis
added; citations omitted)Where“the insured has surrendered to the insurer all control over the
handling of the claim, including all decisions with regard to litigation and settlethent,the
insurer must assume a duty exercise such control and make such decisions in good faith and
with due regard for the interests of the insuredacola v. Gov’'t Emg.Ins. Ca, 953 So. 2d 451,
455 (Fla. 2006{alteration and emphasis added; citagiomitted)

While afiduciary relationship may be implied by law, it is “premigagabnthe specific
factual situation surrounding the transaction and the relationship of the paDies.814 So.2d
at 374 (internal quotation marks and citation omitted). In the thadyliability context, it is the
handling of the claim by the insurer on behalf of the insured that leads to thercoéafiduciary
relationship.SeeMaldonado v. First Liberty Ins. Corp546 F. Supp. 2d 1347, 13%3 (S.D. Fla.
2008) (“When an insurer undertakes the defense of an insured, the insured becomes dependent
upon the acts of the insurer. .This places the insurer in a fiduciary relationship with the insured

and the insurer thus owes a duty to the insured to refrain from acting solely on the basis of
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insurers own best interest in considering a settlemdalterationand emphasiadded; cition
omitted.

As MBR insists its allegations in Count Il are unrelated to Great Lakesidlihg of
MBR'’s insurance claimsge Opp’n 13), the Court is not persuaded BWBR’s argument
concerning the existence of a fiduciary relationship establish a fiduciary relationship, a party
must allege some degree of dependency on one side and some degree of undertakingesn the ot
side to advise, counsel, and protect the weaker pavatkins v. NCNB NatBank of Fla., N.A
622 So. 2d 1063, 1065 (Fla. 3d DCA 1993) (internal quotation marks and citation omitted). This,
MBR has failed to do.

There are ndactual allegationgstablishing an undertaking by Great Lakes or any degree
of dependereby MBR prior to Great Lakes’s handling of MBR’s insurance claiSeefenerally
Am. Countercl). When the alleged breach occurred, iagties weredealingwith each otheat
arm's lengthanda fiduciary relationshif[did] not exist because thejwas] no duty imposed on
either party to protect or benefit the othel.aylor Woodrow Homes Fla., INB50 So. 2@t 541
(alterations added; citations omitted). Accordingly, MBR’s claim for breddiduciary duty is
dismissedvithout prejudice.

V. CONCLUSION

For the foregoing reasons, it is

ORDERED AND ADJUDGED that Plaintiff/CounteiDefendant, Great Lakes Insurance
SE’s Partial Motion to Dismiss Counts Il and IV of BRM and MBR’s Amended @ociaim and
Motion to Reconsider Court’'s Choig#-Law Ruling [ECF No. 82] is GRANTED in part as

follows:
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1. The Motionis DENIED as to reconsideration of the Court’s choicead+tuling.

2. The Motion iSGRANTED as to Count Il of the Amended CounterclaiMBR’s
claim for breach of fiduciary duty 31 SM1SSED without prejudice.

3. The Motion iDENIED as to Count IV of the Amended Counterclaim.

DONE AND ORDERED in Miami, Florida this 17thday ofJanuary 2020.

éam W. (e

CECILIA M. ALTONAGAU
UNITED STATESDISTRICT JUDGE

cC: counsel of record
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