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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 19CIV -21550RAR
JOHANNA MARIA VIBE ENER ,

Plaintiff,
V.

PEDRO ANTONIO MARTIN |,
and
JOHN DOES, 1-10,

Defendans.
/

ORDER GRANTING DEFENDANT 'S MOTION TO DISMISS

This matter involves application of the fugitive disentitlement doctrine tdPlzantiff,
Johanna Maria Vibe Ener (“Ener”), from seeking relief in the IS&ut District of Florida.
On April 26, 2019Defendant, Pedro Martin (“Martin”), filed llotion to Dismiss andr Strike
Plaintiffs Complaint and Request for Expedited Rul(tige “Motion to Dismiss”JECF No. 4,
which maintains that Ener qualifies as a fugitive from prior court orders antfeat, refuses to
acknowledgehe authority of Florida’s Eleventh Judicial Circuit in a related matt€he Court,
having reviewed the Motioto DismissandEner’'sResponsé Opposition [ECF No. 20fas well
asconsideringargument of counsghnd being otherwise fully advised in the premigas,hereby

ORDERED AND ADJUDGED that Martin’s Motion to Dismiss ISRANTED and this

cause IDISMISSED with prejudice for the reasons set forth herein.

! Non-Party Maria Martin adopted the arguments madeéMotion to Dismissat the Status Conference
held before the Court on May 15, 2019 [ECF No. 24], and requested tl@utedismiss the Complaint
on the grounds statederein
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BACKGROUND

In 2017, Ener and Martiwere parties t@everaldisputes inFlorida’s Eleventh Judicial
Circuit Unified Family Courtand Domestic Violence Divisions, Case Nos0B210 FC (UF 201)
and 17008159 (FC)(the “State Court Proceedings’) On July 18, 2017, thedudge Ariana
Fajardo Orshamnteredan Order Grantingpefendant’'sMotion for Sanctionsand/or Contempt
(the “Contempt Order))finding thatEner“contemptuouslywillfully, and deliberately violated
theclear and express orders of [the] Coiayt;’ among other reasoriajling to attendcourtordered
mediation, refusing to communicate with the CaappointedGuardian Ad Litemandfailing to
comply withthe Courts visitation order. [ECF No.-&]. Additionally, Judge Fajardo Orshan
found thaEner“hasabsconded with thighe Parties’] children while cutting off all communication
with [Martin].” 1d. at3. The Contempt Order providé&therwith the opportunity to purge herself
of the contempt by complying with ti@ourt’s orders andeimbursingMartin for the reasonable
attorney’s fees and costs he incurtEtause oEner'scontempt.ld. at 8.

On October 31, 2017, over three months after the Contempt Order was ehbeigsl,
Fajardo Orshan enteregn Order ofReferralto Law Enforcement (the “Referral to Law
Enforcement”¥inding thatEnerviolated aTemporary Injinction More importantly, the Referral
to Law Enforcemenéauthorizedany Florida law enforcement officer to det&nerif located in
the jurisdiction See[ECF No. 62]. Enerwas never detained pursuant to the Referral to Law

Enforcementandis currently residing in the United Kingdorseg ECF No. 23] at  10.

2 The Courttakes judicial notice of all orders entered in the State Court Progsedee, e.gCherry v.
Ventures Tr. 203:3NH by MCM Capital Partners LLCNo. 1524133CIV, 2016 WL 6538447, at *2

(S.D. Fla. Feb. 26, 201§JA court maytake judicial notice of orders entered by a state court or other

matters of public record without converting a motion to dismiss into a motiomrfiamary judgment)
(internal citations omitted).
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Despitebeing fully aware of the Contempt Order and the Referral to Law Enferdem
the StateCourt Proceeding&nerfiled the instanComplaintin this Courtas apro selitigant® on
April 23, 2019 seeking upwards of $200,000,000n damages frorMartin and ten unidentified
co-conspiratorgursuant to six countsCount |- Defamation, Countl — Invasion of Privacy,
Count Il - Breach of Contract, Count I¥Intentional Infliction of Emotional Distress, Count V
— Civil Conspiracy, and Count VIAbuse of Process[ECF No. 1].

Martin filed the Motion to Dismiss on April 26, 2019, requestingtithe Court dismiss the
Complaintpursuant to Fed. R. Civ. P. 12(b)(1), 12(b)(6), 124hHd the fugitive disentitlement
doctrine. Seel[ECF No. 6]. That same dayMartin’s wife, Maria Martin(“Non-Party Martin”),
filed an Emergency Motion to Interveaadrequestedhat the Court strikevhat sheclaimed were

“false,” “scandalous,” and “defamatory” allegations relatinyom-PartyMartin in the Complaint
SegECF No. 7. United States DistriciludgeBethBloom, the undersigned’s predecessor in this
action grantedNon-PartyMartin’s Motion to Intervene and orderé&sherto show cause why the
allegationsin the Complaint referencinijon-PartyMartin should not be stricken. [ECF No. 8].
On May 1, 2019Enerresponded to the Order to ShoauSe wih conclusorystatementshat the
allegations againsNon-Party Martin in the Complaint were trueelayed toEner by Martin
himself,and were not scandaloi&egECF No. 9].

This actionwas transferretb the undersigned for all further proceedings on May 6,.2019

[ECFNo. 16]. The next daythe Courentered an Order setting a Status Conference for May 15,

% Non-Party Maria Martin filed a Motion to Compel Disslure of Assisting Counsel or Declaration the
Plaintiff is Receiving No Attorney Assistanftbe “Motion to Compel”) on May 4, 2019 [EQ¥o. 15] In

the Motion to Compel, NoRarty Martin notes theophistication oEner’spleadingsand reques that the
Court compeEnerto file an affidavitconfirming that shés not receiving the assistance of counsehe
Court withholds judgment on the Motion to Compel,findsthatEner’spleadingswhich present coherent
legal arguments with proper citatioasd conventional formatting, are more sophisticated than that of the
typical pro selitigant.
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2019at 10:00 AM. EST (3:00 PM. in Herefordshire, UK[ECF No. 19](the “Status Conference”)
in order toclarify the issues in #hcase and providener, who is ostensibly prosecuting the case
pro se with the opportunity to address the Court directly and respond to the Motizismissin
lieu of having tadraft further pleadings

On May 14, 2019Enertelephoned Chambersonfirmed her availability to appear at the
Status Conference telephonicaldndwasprovided with the requisite instructions on how to do
so. That same dayEnerfiled an affidavitinforming the Court thaivhile she could not appeat
the Status Confence physicallyshe wouldbe available to appear by phongee[ECF No. 23]
at 1 1213. Despiteconfirming her availability via affidavit and over the phpkeerfailed to
appear for th&tatus Conference on May 15, 2019. The Court proceedeshtcargumerfrom
Martin and NonParty Martin. [ECF No. 24].

ANALYSIS

While Martinand NonParty Martin raise various challengesthe Complaintthe Court
finds that theComplaintwarrants dismissalursuant to the fugitive disentitlement doctrinélhe
fugitive disentitlement doctrine limits access to courts by a fugitive who has féeonanal
conviction in a court in the United StatesMagluta v. Samplesl62 F.3d 662, 664 (11th Cir.
1998) (citingPrevot v. Prevqgt59 F.3d 556, 56465 (6th Cirl995)). Althoughthe doctrine has
traditionallybeenapplied by the courts of appeal to dismiss the appeals of fugitives, distrits

“may sanction or enter judgment against parties on the basis of their fugitive”std. And

4 Despite ruling on othegrounds the Court notes that Countsmd Il seem deficient on their fa@nd
Counts IIHVI are likely barred by th&®ookefFeldmandoctrine. See, e.g.Casale v. Tillman558 F.3d
1258, 1261 (11th Cir. 2009y ¢oting Exxon Mobil Corp. v. Saudi Basic Indus. Cogg4 U.S. 280, 284
(2005)) (noting that whiléhe Rooker-Feldmarloctrine is narrow, “it continues to apply with full force to
cases brought by stateurt losers complaining of injuries caused by statért judgments rendered before
the district court proceedings commenced and inviting district court review @edion of those
judgments.).
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while the doctrinetypically appliesto criminal defendarst, “the doctrine has also been applied
where the fugitive was not a criminal defendant, but instead was a civihlitigeo continued to
ignore court orders and evade arfe®esin v. Rodrigue244 F.3d 1250, 1253 1th Cir. 2001)
(citing United States v. Barnetfi?9 F.3d 1179, 1185-86 (11th Cir.1997)). Indégphe district
court’s power to dismiss a cause on fugitréven grounds is an inherent aspect of its authority
to enforce its orders and insure promigiposition of lawsuit$.Daniel v. City of BirmingharNo.
2:11CV-1355¥EH, 2015 WL 4138987, at *2 (N.D. Ala. July 9, 201(guotingMagluta, 162
F.3d at 665 (internal quotations omitted).

The rationale for the fugitive disentitlement doctrimecludes “the difficulty of
enforcement against one not willing to subject himself to the 'soadthority; the inequity of
allowing a fugitive to use court resources only if the outcome is an aid to him; anceth&one
avoid prejudice to the nonfugitivparty.” F.D.I.C. v. Pharaonl178 F.3d 1159, 116211th
Cir.1999) (quotingVagluta,162 F.3d at 66/4(citations omitted) Consequently, “the power of a
court to disentitle a fugitive from access to thert’s power is not jurisdictional in natutePesin
244 F.3d 1250, 1252 (11th Cir. 20Qtiting Molinaro v. New Jerse\896 U.S. 365, 3661L970))
(noting that an appellarst fugitive status does not strip a case of its character as an adjudicable
case or controversy) Rather, the doctrine is aequitableone and rests upon the power of the
courts to administer the federal courts systeHd. (citing Ortega-Rodriguez v. United States07
U.S. 234, 244 (1993)) (emphasis added).

To dismiss an affirmative clainpursuant to the fugitive disentittement doctriribe
following three elementsiust be satisfied1) the plaintiff is a fugitive; (2) his fugitive status has
a connection to his civil action; and (3) the sanction employeatidgistrict court, dismissal, is

necessary to effectuate the concerns underlying the fugitive disentitidorne. Daniel, 2015
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WL 4138987, at *32 (citing Magluta, 162 F.3d 662t664, Degen v. United States17 U.S. 820,
829 (1996)).In order tobe considered a fugitive for purposes of the fugitive disentitlement
doctrine, ‘a party must either havabsented himself from the jurisdiction with the intent to avoid
prosecutiofi]’ ...or constructively fled, i.e. departfed] for a legitimate reason frothe
jurisdiction in which his crime was committed but who later remains outside that jurisdimtio
the purpose of avoiding prosecutiari” 1d. (quotingUnited States v. Fonseeslachado 53 F.3d
1242, 1244 (11th Cir.1995Magluta, 162 F.3d 662t 664)(internal citatios omitted)

Martin and NonParty Martin primarily rely orPesinto argue that the Complaint should
be dismissed pursuant to the fugitilisentittementdoctrine. There,a Venezuelan father filed a
petition under the International Child Abduction Remediesfor the return of his two children
in the custody of their mother in the United StafEsemother failed to appear in court afaded
comply with court orders. Consequently, the district court found the mother in conteteped
a bench warrant for her arreaind granted the father’s petitioResin 244 F.3d at 1252The
mother then appealed the district court’s grant of the petitthnThe Eleventh Circuit dismissed
the appeal under the fugitive disentittiement doctrine, holthag “[the mother]has repeatedly
defied court orders and ignored contempt sanctions and has continued to evadeHarest
behavior to date leaves little doubt that she woely dn adverse rulingMoreover, it would be
inequitable to allowithe mother}o use the resources of the courts only if the outcome is a benefit
to her. We cannot permit [the moth&]reap the benefits of a judicial system the orders of which
she hasontinued to flaunt.”ld. at 1253.

Here, the Coursimilarly finds thatEneris a fugitive. Sheabsconded witiMartin’s two
children in violation ofvarious courtorders anchas remained outside the United States for

purposes oévadingarrest pursuant to the Contempt Order andRiéerral to Law Enforcement
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in the State CouRroceedingsin this CourtEnerfailed to appear at the Status Confereshespite
the Courtconfirming her availability an@rrangingfor her to appear telephonicallyloreover,
Ener’s fugitive status has direct connection to the instant action as maingot all, of the

allegations levied againd¥lartin stem directly from thefacts underlying theState Court
Proceedingsand the State Court Proceedings themseldiimately, dismissal is necessaty

avoidthe inequity of allowingener, a fugitive to use court resources to adly herself as well
asto avoid prejudicng Martin, who hasnot had access to his children sikaeerfled the United
Statedn violation of court ordersSeg[ECF No. 6] at 6.

CONCLUSION

“In discussing the fugitive disentitlement doctrine, the Supreme Court had gtate
‘[clourts invested with the judicial power of the United States have certain inherent gutborit
protect their proceedings and judgments in the course of discharging their traditiona
responsibilities,but ‘[t]he extent of these powers must be delimited witle dar there is a danger
of overreaching when one branch of the Government, without benefit of cooperatioreotiaorr
from the others, undertakes to define its own authoritiPiiaraon 178 F.3dat 1162 (quoting
Degen 517 U.Sat823). This Court ismindful that “[p]rinciples of deference counsel restraint in
resorting to inherent power and require its use to be a reasonable response to the @miblem
needs that provoke it.Degen 517 U.S. at 824.

Here,implementation of the fugitive disentitlemt doctrine is a reasonable and measured
response toEner’'s contumacious disregard for prior court orders in btitb State Court
Proceedings and before this CouEner cannotavail herself of the benefits of this Court while

she openly flaunteerdisregard for the authority of the state colttuitable principles mandate
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that Enerbe disentitled from calling upon the resources of this Court for deteromnatiher

claims.
Based upon the foregoinigjs thereforcORDERED andADJUDGED as follows:
1. Defendant’s Motion to Dismig&ECF No. 6]is GRANTED.
2. The Complaint iDISMISSED with prejudice.
3. All pending Motions ar®ENIED AS MOOT.
4. The Clek is instructed to mark the case@sOSED.

DONE AND ORDERED in Chambersn Ft. LauderdalgFlorida, this 21stlay ofMay, 2019.

RODOLFO RUIZ
UNITED STATES DISTRICT JUDGE

cc: Counsel of Recorgyro sePlaintiff

Page8 of 8



