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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
MIAMI DIVISION

CASE NO. 1:19-¢v-22431-JLK

LINDA J. EISENMAN, JULIE EISENMAN,
and RYAN EISENMAN,

Plaintiffs,
V.

CARNIVAL CORPORATION,

Defendant.
/

ORDER DENYING CARNIVAL CORPORATION’S’MOTION TO DISMISS

THIS MATTER‘ 1s before the Court on Defendant' Cagnival Corporation’s'_l\{lofgion to
Dismiss, filed July 25 , 2019 (DE 10) (the “Motion”). The Court has also cqnsidered Pl;}in‘gﬁ-i_ffs;
Response in Opposition (DE 14) and Carnival’s Reply Merhor-anglum in Support of the Moti_on

. (DE 17), and heard oral. argument oﬁ the Motion on*NovemEer 14, 2019. A.
| L BACKGROUND!

Plaintiffs bring this maritime Wrongful death action against Carnivéi assertiné clai_ms for
(1) negligence under the Death on the High Seas Act, 46 U.S.C. §§ 30301-30308 (“DOHSA’;) |
(Counts I through I\’/) and (2) intentional infliction of emotipnal distress (Counts V th‘rough VII). )
According to the allegations in the Complaint, on December 1, 2018, Linda Eisenman and her
husband J effres/ Eiseﬁman boardedlCarnival’s Sunshine vessel with their chi-ldren (Plaintiffs
Julie and Ryan) for a cruise from Florida to the Caribbean. (See Compl. ‘\1'1‘2, DE 1.) On the

morning of December 3, 2018, the ship docked in Grand Turk. (/d. §13.) At around 1:00 p.m.,

I The factual allegations in the Complaint are accepted as true and construed in the light most
favorable to Plaintiffs for purposes of ruling on Carnival’s Motion to Dismiss. See Brooks v.
Blue Cross & Blue Shield of Fla., Inc., 116 F.3d 1364, 1369 (11th Cir. 1997).
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Jeffrey became ill and had to Be taken to the ship’s medical center in a wheelchair. (d.) The

ship physiéian “quickly diagnosed [Jeffrey] as having suffered a maj or heaﬁ attack,” and to_lld the
Eisgnmans :that he “wéuld need to be ﬂdwﬁ to Miami ‘becaus‘(e' Grand Turk hosp;tal_ was not _
equipped wifth a éardia‘c- uﬁit.” (Id. 99 14-15.) The ship was still dqcked in Grand Turk at‘ the B k
- time, which has an igﬁéxnéfi‘pnal airport with ﬂights to Miami. (ld 9 16.) |

However, just before 4:06 p.rr_l., the ship physician came back into the medical center. and |
announc‘ed that “J’eff'reyv could not g@t éff the ship because; someone else had‘ to be r_nediéally
| djsembarked ﬁrst. (Ié( 17.) The Eisenmans begged and bleaded Wwith 'Carnival fco_lgt them off
the ship in Grand Turk because the physician had “toid them thét time was of the esscnpe;” (Id -
9 18.) They also expiained thét they had purchased insurance to cover an air evacuation in the
. event of a.me_dical emergency. | (Id. §19.) Also, acco_rding to Carnival’S»‘;fasseggef Bill of
Rights,” all cruise 'passer'igers have the “rigﬁt to -diéembark a docked ship if essential provisions .
such as . . . medical caré cannot adequately be provided oanard.” (Id. §20.) Nonetheless, o
Carnival refuséd to let tﬁe Ei'senmax_i's’c;ff the ship, and instéad decide& to set sail for Sén Juan,
Puerto Rico—a 21-hour journey by seé farther away from the United States. (Id. §17.)

Oﬁce at sea, Jeffrey’s condition continued to decline. (/d. §22.) ‘He 1ost consciousness
and bega_n having respiratory i)roblems. (Id.) “His family watched on in ggdny as he slowly
slippéd éway.” ({d) Aimost twelve hours after fhe ship left ‘Grand Turk, J éffrey went iri.t'o
cardiac arrvest." (.Id. 1 24.) Jeffrey Eisenman died oﬁboard while confined to the ship’s medical o
center. (Id.) -‘ In é state ofide'vas’_cation and distress, Linda and Julie Eisenman left the ship when it
drrivéd in Puerto Rico. i]d. 927.) The Complaint alleges that they “suffered extreme emotio;lal

distress at being confined on the vessel against their will following the onset of Jeffrey



Eisenman’s medical emergency.” (/d.) Ryan Eisenman stayed on the ship with his father’s body
as Carnival finished its eleven-@ay cruise. (/d. 28, 72.) ‘ ‘

On June 12, 2619, Plarntiffs filed this action alleging tha‘r Jeffrey Eisenman’s death |
resulted from the negligence of Carnival and its medical and non-medical personnel (Counts I
through IV). Plaintiffs also assert claims for intentionai infliction of emotjonal distress in their
individual capacities, alleging that Carnival’s conduct was “extreme and outrageous” and caused .
them to suffer severe emotional distress (Counts V through VII). Carnival now moves to 'disrriiss'
the Cer_nplaint for failrlre to state a claim. (See generally Mot., DE 10.) Carnival argues that the |
e_rnotional'distress claims should be dismissed because (a) they are preempted by‘DOHSA, and
(b) Camiyal’s conduct was not sufficiently “outrageous” to state a claim. (/d. at 3.) Carnival
also argues that the negligence claims should be dismissed as improper “shqtgun” pleadings that

| group multiple theories of liability in each count. (/d.)
II. LEGAL STANDARD

“At the motion to dismiss stage, a court does not reach the merits of the sui’r, only the -
sufficiency of the corhpiaint.” Elbaz v. Royal Caribbean Cruises, Ltd., No. 16-24568, 2017 WL
3773721, at *1 ('S'..D. Fla. Jan. 12,2017) (eiting Levy v. City of Hollywood, 90 F. Supp. 2d 1344? :
1_»345-(S.D'-'. Fla. 2000)). ‘In ruling on a motion to dismiss, the court must accept the fac‘rrlal
allegations in the corriplaint as true and construe thern in the light most favorable to the blaintiff.
See Brooks,‘ 116 F.3d at 1369. To survive a motion to dismisé-, a complaint must include |
“enough facts to state a claim to relief that is plausible on its face.” Bell Atl. Corp. v. Twombly,
550 U.S. 544, 570 (2007). A “claim has facial plausibility when the plaintiff pleads factual
content that allows the court to draw the reasonable inference that the defendant is liable for the

misconduct alleged.” Ashcroft v. Igbal, 556 U.S. 662, 678 (2009).



TII. DISCUSSION
A. Plaintiffs’ Emotional Distress Claims Are Not Barred By DOHSA
DOHSA was enacte’dl to proVide “a unrfomr and effective wrongf_u} death rerrredy for

survivors of persons kilied on the high seas.” Offshore thistibs Inc. v. T alle.ntire‘ 477 us.

207, 214 (1986). The Act applres [ ]hen the death of an 1nd1v1dua1 is caused by wrongful act
neglect or default occurrrng on the h1gh seas beyond 3 naut1ca1 miles from the shore of the |
United States.” 46 U.S.C. §_30302. DOHSA lirhits _'_recove_ry to “the pecuniary loss 'su.stained hy '
‘t.he individuals for ryhOs_e benefit the action is brought.” Id § 30303. The Supremé' Court has ‘
held that DOHSA “anrrounces Congress’ considered judgment” on issues such as damatg_es in
maritime wrongful death cases, Mobil Oil Corp. v. Higginbotham, 436 U.S. 618, 625 (1978), and " -
“does not authorize recovery for the decedent’s own tosses, nor does’ it allow damages for
nonpecuniary losses,” Dooley v, i_KoréanlAir Lines Co., 524 U.S. 116, 122 (1998).

Carnival argues that DOHSA b.ars Plaintiffs’ emotional distress claims because they seek'
nonpecuniary damages v(z;.;e., emotional distress damages) for the same cohduct that cahsed »
Jeffrey Eisenman’s deatth on the high- seas.” Carnival relies primarily on Hovrorfd v: Crystal
Crutses_, Inc., No. 91-642, 1992 WL 194659 (E.D. Cal. Mar. 13, 19“92), and Rux v, Republic of
Sudan, 495 F. Supp. 2d 541 (E.D. Va. 2007). But Howard and Rux are both distinguishable '_as
the plaintiffs in those cases were claiming emotional distress based solely orr the death.of their
loved ones on the high seas, not on the events surrouhding the death as personally exlperienc_edi

by them. In H_owara’; for instance, a passenger injured his ankle while déhoarding the ship and -

2 Plaintiffs concede that DOHSA applies given that Jeffrey Elsenman s death occurred while the
ship was sailing from Grand Turk to Puerto Rico and allegedly resulted. from acts that occurred

“at the ship’s port of call in Grand Turk. See Ridley v. NCL (Bahamas) Ltd., 824 F. Supp 2d
1355, 1359 (8.D. Fla. 2010) (King, J.) (noting that courts have “consrstently interpreted DOHSA
as applying to maritime incidents .occurring within the territorial waters of foreign states”)



later died whef_l' a bléod clot travgled fo hi§ lungs.- Howard, 1992 WL 1946‘59, at *1. _'AWhen‘ hlS
surviving family Lnembers movcgi to Bh.d‘d_,claims.for neg}jgent infliction of émotiqnal distxcss, the
c‘:ourt‘ denied the motibn and found that the claims were “clearly precludé_d undef DQHSA.” 1d
at *6. How_evcf, unlike this case, there were “no allegations [],Of any _othef sp¢ciﬁc, err_lo_t:ipniatuy.--‘
traumatizing event wiAtn'essed by the decedent’s survivors beyond the loss of th¢ decede_pt.”
Malftins V. Royal Caribbean Cruises 'L;‘d., 174 F. Suiap. 3& 1345_, 1»352‘ n.5 (S.D.:Fla. 2016).
'. Similarly, in Rux, famil§ members qf the éailors who were killed by the Oétober‘ ,2000 térrorist
qubing of the U.S.S. Cole brought emotional distress claims against the Republic of Sudan.
stemming frérh the attack that killed thei,r Ioved ones. Rux, 495 F. Supp. 2d at 543. After a’
nonjury trial, the court foﬁnd that the plaintiffs’ claims were p}fee‘rrklpt'ed by DOHSA where the
emotional _'distr.ess stemmed directly from learning of the deaths of their lbvéd ones. Se"e‘id‘ at
. 565; Martins, 174 FSupp 3d at 1352. Here, by contrast, theAEisenm‘ans are claiming~'§motignal.
distress based upon f'ch‘e totaljty of events surrounding Jeffrey Eisenman’s deatﬁ, whi;h they
" experienced ﬁrsth"and... This goes beyond merely learning of the death of their 10vedioh§:.‘
Moreover, as Plaintiffs point out, sgye?ai cases from this disfrip_t have allowed fémily
' mqfnbers to sue for “érriotidnal disj[res’s. that is not the anguish Qf loss, but rather the anguish of
B the; eve‘:nt“s' leading to the loés as diréctly _and pefsonal experienced by the plaintiffs.” Martins,
174 F. Supp. 3d at 1353;: see also Blair v. NCL (Bahamas) Ltd.,.212 F. Supp. 3d 1264 (S.D. Fla.
2016) (Seitz, 1.); Smith v. Carnival Corp., 584 F. Supp. 2d 1343 (S.D. Fla. 2008) (Moore, J.). _'
F-.or example, in Smith, tWo‘ daughters who had witnessed their mothef drown during a snorkel
>trip excursion in the Cayman Islands sued the cruise l{ne for'wrongful death and negligent
inﬂiction»éf emotionai disfress. Smith,.S 85 F. Supp; 2d at 1345. In denying the cruise line’s

‘motion to dismiss, the court explained that the daughters were “not seeking recovery for their



mother’s deafh or her pre-death pain and suffering—only for the emotional distress that has
résulted from witnessing it. Indeed, the fact that a degth occurred is not essential to their claim.”
Id at 1353. As such, the court explained, the claims did “not fall with_in DOHSA’s ambit,land 0
“can hardly be said to represent “‘Congress’ considered judgment’ on the issue.” Id. (quoting .
Higginbotham, 436 U.S. at 625); see also Martins, 174 F. Supp. 3d at 1353 (denying motion to
dismiss where moth_er sued cruise line after witnessing daughter die from eating bacteria-ridden
food and ship failed td evacuate her for medical care, explaining that the mother’s claims were
not just:based on “thé anguish of loss” but on “the anguish of the events leading tokthe; loss as -
directly and personally experienced by the plaintiffs”). Similarly, here, _Plaintiffs’ claims are
-'based on the anguish _of the events leading up to the loss of Jeffrey Eisénman, not on the loss :
itself. As such, Plaintiffs’ emotional distress claims are not barred by DOHSA.?
B. The Compla'ix;t Adequately Pleads Extreme and Outr‘ageousiCOn"duc"t »
Courts sitting in admiralty typically look-to the Restatement (Second) of Toﬁs § 46
(1965) as Well as state law to evaluate claims for intentional infliction of emotional distress. See
Wuv. NCL (Baharhas) Ltd., No. 16—22270, 2017 WL 1331712, at *2 (S.D. Fla. Apr.'l 1, 2017) |
(Scola, J.). To state a‘ claim fbr intentional inﬂictioﬁ of emotional distress under Flor‘id'q law, a
complaint must allege: (1) the defendant acted recklessly or intentionally; (2) the defendant’s

conduct was extreme and outrageous; (3) the defendant’s conduct caused the plaintiff's

- 3 Carnival attempts to distinguish Smith and Martins as involving claims for negligent (rather
than intentional) infliction of emotional distress, arguing that such claims are “entirely different”
because a plaintiff must show that she was placed in the “zone of danger” to recover émotional
distress damages. (See Mot. 10-12,) But nothing in Martins suggests that the court denied the

" motion to dismiss under DOHSA because the mother had been placed in the “zone of danger” by
eating food similar to the bacteria-ridden food that caused her daughter’s death. Instead, the
court simply focused on the type of anguish giving rise to the mother’s claims. Martins, 174 F.
Supp. 3d at 1353. Moreover, in Smith, the court held that the emotional distress claims survived
DOHSA despite finding that the daughters had “not alleged any facts 1nd1cat1ng that [they] were
in the zone of danger.” Smith, 584 F. Supp. 2d at 1355. "



emotional distress; and (4) the plaintiff’s emotional distress was severe. See Met_ropolitan Li‘feﬂl .
Ins. Co. v. McCarson, 467 So. 2d 277,278 (Fla. 1985). Here, ‘Camiyal argues that_v th_e _ngplaiﬁt '
fails to plead the second element: “extreme and outrageous”l conduct.

The Court disagrees. TheACo'mplaint alleges, afnong ,other_ things, that Carnival refused to .
let the Eisenmans off the ship while it was docked in Grand Turk in Islpite‘ of the stateﬁlent by the .
ship’s' physician that J effrey would need to be flown to Migmi to unc}ergg possible heart: Surgery
and that time was of the essence. As described in the Con_;pl_aint, Carnival “left Grand Turk with
Jeffrey [] and his family conﬁned onboard against their will” as the ship sailed farther away from
help, forcing them to “watch on in agony as [J effrey] slowly shpped away. ? (Compl 1921, 23 )
Ac;cepting these allegations as true and v1ew1ng'them in the light most _fav_grable to Plalnt{ffs, the
Court ﬁnds that the Complaint adequately pleads extreme and outrageo.ﬁs conduct. Ac%qorldingly,
Carnival’s Motion to Dismiss for failure to state a claim must be denied.
C. The Negligence Claims Are Not Impr'o‘per “Shotguﬁ” Pleadings

Finally, Carnival urges the éouﬂ to dismiss Plain"ciffs" negligence claims as improper
“shotgun” pleadings that “include multiple, distinct bases fdr liability.” (See Mot. 1 8.) 'Thé ‘
Court declines to do so. It is true that one type of shotgun pleading is a éomplaint that “commits |
the sin of not separating into a different count each cause of action or claim for relief.” Weiland

v. Palm Beach Cty. Sheriff’s Office, 792 F.3d 1313, 1322 (11th Cir. 2015). But the Complaint in

)

this case does not commit that sin: it separates each negligence claim and emotional distress

# Carnival also seeks dismissal on grounds that the emotional distress claims “merely re-describe
other torts arising from the same conduct while characterizing them as ‘outrageous conduct.””
(See Mot. 14.) But Carnival relies primarily on defamation cases in making this argument,

which implicate the “single publication/single action rule” that is “designed to discourage the
erosion of free speech safeguards by the simple expedient of looking to a substitute cause of
action.” ‘Ortega Trujillo v. Banco Cent. del Ecuador, 17 F. Supp. 2d 1340, 1343 n.1 (S.D. Fla
.1998). No such concerns are present in this case.



claim into seven diffefent counts. (See generally Compl.) Thus, the Court declines to dismiss
the negligence claims &s improper “shotgﬁn” pleadings
o Iv. CONCLUSION
- Accordingly, it is ORDERED ADJUDGED AND DECREED that Carnival’s Motion
' to Dismiss (DE 10) ’b'e, and _the same hereby is, DENIED.‘ Carnival shall-';ﬁle its. Answer to the
Complaint within twén;fy (20) dzglst from thé date of this Order.
DONE AND ORDERED in Chambers at tﬁé James Laﬁence King Federal Justice

Building and United States Courthouse Miami, Florida, this. 11th day of December, 2019.

- TAMES LAWREN EXING '
L ITED STATES DISTRICT JUD

cc: All counsel of record



