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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 1922642CIV -ALTONAGA/Goodman
VENUS CONCEPT USA, INC,,
Plaintiff,
V.
SETIBA GROUP, INC.; et al.,

Defendants.

SETIBA GROUP, INC.; et al.,
CounterPlaintiffs,

V.

VENUS CONCEPT USA, INC,

Counter-Defendant.

ORDER
THIS CAUSE came before the Coudn Plaintiff/CounterDefendant,Venus Concept
USA, Inc’s (“Venuq’s]”) Motion for Summary Judgment [ECF No. 55], filed on April 13, 2020.
Defendants/Countdpdaintiffs, Setiba Group, Inc. (“Setiba”) and Emilia Khajavi (“Khajavi”
collectively, “CountetPlaintiffs”), filed a Response [ECF No. 59]; wdhich Venus filed a Reply
[ECF No. 63]. The Court has carefully considetteeiComplaint [ECHNo. 1], CounterPlaintiffs’

Counterclainis] [ECF No. 13]the parties’ written submissiofshe record, and applicable law.

1 The partiesfactual submissions include Venus's StatemeiMaterial Facts in Support dfs Motion for
Summary Judgment (“Venus’'s SOF”) [ECF No. 56]; Defengl@udunterPlaintiffSs Amended Statement
of Material Facts in Opposition to PlaintifffCount®refendant’'s Motion for Summary Judgment
(“CounterPlIs.” SOF”) [ECF No. 75]; and Venus'’s Reply StatemenMaterial Facts in Support oits
Motion for Summary Judgment (“Venus’s Reply SOF”) [ECF No. 76].
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l. BACKGROUND

This action involves competing claims concernitige purchase of medical aesthetic
products and devices by Counfrintiffs from Venus. (See generallyfCompl; Countercl.).
Venus is a Delaware corporation with its principal place of business in WestadaFI@8ee
Compl. 1 2).Setiba is a California corporation operatingeauty, wellness, and medical spged
Counterclf12, 7). Khajavis Setiba’s Chief Executive Officer and a residenidodlandHills,
California. See idf 3 Khajavi Decl. [ECF No. 60] 1)1

The AgreementsOn September 6, 2018, Venus and Setiba entered into a Venus Velocity
Subscription Agreement (the “Velocity Agreement”).SeéVenus's SOF, Ex. A Velocity
Agreement[ECF No. 561] 2).2 Underthe Velocity Agreement, Setiba purchased a Venus
Velocity laserhair-removal system (the “Velocity System”) fo84,999.99, plus tax and shipping.
(SeevVenus’s SOM2). The Velocity AgreementequiresSetiba to pay anetime “License Fee”
of $6,500.00 followed by 36monthly installmentpayments 0f$1,651.09, plus tax. Id. T 3
(internal quotations marks omittgd)

On December 31, 2018, Venus and Setiba entered into a Venus Viva Subscription
Agreemenithe “Viva Agreement”) (See id. Ex. B, Viva Agreement [ECF N&6-2] 2). Under
the Viva Agreement, Setiba purchased a Vafiua skin+esurfacingsystem (theViva System?
together with the Velocity System, the “Systejnfgr $39,999.96 plus tax and shipping(See
Venus's ®F 1 5). The Viva AgreementequiresSetiba to pay a onrme “License Fee” of
$4,000.00, followed by 3tonthly installmenpayments 0$1,007.51, plus tax.lq. § 6(internal

guotations marks omitted)). Khajavi supplied personal guarantees to Venusgigrémake all

2The Court uses the pagination generated by the electronic CM/E®&sktavhich appears in the headers
of all court filings.
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payments and meet all obligations required under” the Velocity Agreement and the Viva
Agreement (collectively, the “Agreements”)d.(] 27 see ao id.{ 26).

The Velocity Agreement is largely identical to the Viva Agreemeded(. 7). Relevant
here, the Agreements set forth simiiéle, training, warranty, and default termsSeg generally
Velocity AgreementViva Agreement). The Agreements state title the Systems and all risk of
losspasgo Setiba upon Venus’s delivery of the Systemagbipping carrier. $eeVenus’s SOF
1 8). Immediately thereafter, thigreementsncludea“Training” provision:

Venus[] shall provide[Setiba]with the opportunity, free of charge and within 4

weeks of Delivery of the Systdga), a onetime basic Systeroperation training

session for up to six (6) participants[Bktiba’s]personnel, as may be necessary

for them to operate and use the Sy$sdnm accordance with Ven{is] [] user

manuals ‘(Basic Operation Training). In the event thafSetiba] requests an

immediate Basic Operation Training (i.e. to occur within 2 weeks of Delivery of

the Systens]), or requests supplementatyaining in addition to the Basic

Operation Training, such trainings will be charged in accordance[Mathus’s]
current rate schedule.

(Velocity Agreement] 7 (alterations added; bold omittedgealsoViva Agreement]] 7).

The Agreementsontain a “Limited WarrantytvherebyVenus ‘toversdefects in material
and workmanship in thf Systenfs.]” (Velocity Agreementf 9(a.) (alterations addedbold
omitted); seealso Viva Agreement] 9(a.)).The Limited WarrantystatesVenuswill, at its “sole
option, repair or replace any defects in materigatkmanshipn the System[s] without any costs
to Setiba for parts or labor.” (Venus's SOE2 (alteration added; emphasis and internal quotation
marks omitted)). The Agreements indicate Venus “will use its best efforts to deliver &serv
loaner System” to Setiba in the event Venus determines the Systems requingyvsamace. Id.

1 13 (internal quotation marks omitted)).

The Limited Warrany excludes from coverage “any defects and danfagassed by

Setiba’s misuse of the Systeiid. 14 (internal quotation marks omitted)) and permits Venus to

cancel or limit its coverage if Setiba fails to use Venus’s Glide Glycerin prodlincthe Systems

3
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(see id.f 15). The Limited Warranty also contaitenguagentended to limitvVenus’s liability

andimplied warranties:
The warraties provided in this Sectidhconstitute Venyss] [] sole and exclusive
liability for defective or nonconforming Systems and shall consfi&ggba’s]sole
andexclusive remedy for defective or nonconforming Systefisese warranties
are in lieuof all other warranties express or implied or statutory, including, but not
limited to, implied warrantiesf merchantability or fithess for a particular purpose,
and are in lieu of all obligations or liabilities on the part of Vehder damages.
EXCEPT AS EXPRESSLY SET FORTHEREIN, VENUS|[] SHALL NOT BE
LIABLE AND IS FURNISHING NO OTHER WARRANTIES AND THE
CUSTOMER ASSUMES ALL RISK IN CONNECTION WITH THE USBF

THE EQUIPMENT AND SYSTEMS OTHER THAN AS EXPRESSLY STATED
HEREIN.

(Velocity Agreementq 9(f.) (alterations added; capitalization inigmnal); see also Viva
Agreementf] 9(f.)).

The Agreements obligate Setiba to make all payments within 10 days of the due date and

indicatefailure to do sa@onstitutesa defaultunder the AgreementsSé¢evVenus’s SO 19-20.

Setiba’s unilateral termination of the Agreemaaisoconstitutes aefaultunder the Agreements.

(See idf 21). In the evenSetiba defauft, Venusmay exercise its options of (1) terminating the
Agreements; (2) filing a lawsuit; of3) limiting any services provided to Setiba under the
Agreements.(See idf 22). If Venus elects to terminate the Agreemaren Setiba’s defaulit

is entitled tdiquidated damages, unpaid payments, interest on all unpaid payments, and fees and
costs relating to Venus’s enforcemengeg dl. §121-24).

Venus’s Performancaunder the AgreementsVenus deliveed the Velocity System to
Setiba in October 2018S¢dd. 1 28). Immediately thereaftek/enus conductedninitial training
sessioras required by theelocity Agreement. $ee idff 28—-29) Following the trainingSetiba
performedapproximately 15 to 20 treatments per day with the Velocity Syst8ee i{l{ 30).

Despite performing daily treatments, Setiba complained of various purpornted isgh

the Velocity System, which Venussolvedoy talkingto Setiba’s employeesending replacement

4
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parts or making certain repairs.Séeid. 1 3132). In May 2019, Setiba reportadnewissue
with the Velocity System’s hand pieceSef idJ 33). Venus offered to replace the hand piece
but Setiba rejected the offer and demanded a new sysg&ae.id{ 34). To resolve the dispute,
Venus offered a loaner system and to tesMilecity System at Venus’s facility.See id{ 35).
Setiba accepted Venus'’s offeiSe idf 36). Venus conducted 32 tests on thalocity System
theVelocity System passed dlie tests. $ee idJ{ 3738).

As to the Viva System, in December 2019, Setiba expressed interest in purchasiag a Vi
System. $ee id.J 39). Venus conductedn initial training sessiorior the Viva Systenwith
Setiba’s staff (See id. Setiba’sstaff “appeared to grasp the training and demonstrated good
technique.” Id.  42). Setiba executed the Viva Agreement shortly afiber initial training
session. $%ee idJ 45). Venus offered followp training butSetibafailed to scheduladditional
training sessions.See id {1 43—44).Setiba neithereported any problems with the Viva System
nor requested any maintenanc8e€ idy 47).

Notwithstandingvenus’s performance under the AgreemsgBetibastoppedmaking the
required monthly payments to Verfas the Systems. $ee idf{ 49, 52).Setiba alsoeturnedthe
Viva System to Venus in “seriously damaged” conditididl. { 55. Setiba’s failured make the
required payments constituted a default under the Agreem&us.id Y 50, 56).Nevertheless,
VenusaffordedSetiba an opportunity to cure the defablit Setiba failed to do so.S¢e id 1
58-59). On June 25, 2019, Venus sent Setiba and Khajavi a written notice terminating the
Agreements. See idf 60).

Setiba’s Performanceunder the Agreements According to Setiba,ni October 2018,
Venus’s juniorterritory manager, Christine Soattempted to install theew Velocity System at

Setiba’s clinicbut quickly realized “something was wrong” with tilelocity System. $etiba’s
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Objs. & Resps. Venus’s Interrogs. (“SetibRsspsinterrogs.”) [ECF No. 54.0] 6, 12 (internal
guotation marks omitted))Venusimmediatelyprovided Setiba with a replacement syste®eeg(

id. 12). The replacement systelbegan to malfunction after approximately three to four months
of use. Gee d.; see also id(providing specific examples of how the replacement system
malfunctioned) CounterPls.” SOF  81).As a result,m March 2019 Setiba requested a new
system Venusdid notrespondo Setiba’s request(SeeCounterPls.” SOF  81Khajavi Decl. |

11).

In May 2019, Setiba informed Venus the replacement system “was not functioning

properly” and agairrequested a new system. (Courés.” SOF | 82see alsdKhajavi Decl.

12). According to Khajavi, “[a]t one pointhere were threjg Venus Velocity machines at 8w,

the originaland two loaners, none of which were functioning, and none of which were being
serviced byVenus pursuant to thAgreements’]warranty’! (Khajavi Decl. { # (alterations
added)). Between May and Augusf 2019, Setiba did not have a functioning Velocity System
despite multiple calls and emails Venus'’s technical suppotb repair or service théhree
machines (SeeCounterPls.” SOF 1 8; Khajavi Dep. [ECF No. 68] 167:17-169:23 Lacking

a functioning Velocity System,Setiba purchased a laser hair removal machine from another
manufacture (CounterPls.” SOF { 85).

Regardinghe Viva System, in December 203%nusdelivereda 2017 demanachinefor
Setibato use during trial period. $ee idf 93). Venus informed Setiba it would replace the 2017
demo machine with a new 2018 modelhe Viva System— following the“trial period and upon
satisfaction of Setiba.” Iq.; see also idf 94). Venus, however, never delnsa the2018Viva

System, which, according to Setiba, “is the subject of the [Viva] Agreemedt .y 93 (alteration

3 Citations to deposition testimony rely on the pagination and line numbering irigimalodocument.
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added)) As a result, in January 2019, Setiiiaformed Venud] it wished to cancel the Viva
Agreement” andrequested a return of its down payment under the Viva Agreém@dt.{ 94
(alteration addedl) Setiba returned the 2017 demo machine to Venus with the shipping label
provided by Venus. See idf 97).

For boththe Velocity System andiva System Venusprovided incomplete onéme basic
training and never provideBetiba with the proper training for the SystenfSee d. 11101-03).
Setiba attempted to schedule numerous training sessions for the Systerdgnus ignored
Setiba’s requests.Sée id {1 99-100, 103).

Setiba withheld monthly instaflentpayments for the Systems “[a]s a resfltvenuss
failure to comply with the agtract provisions regardingpmpleting the basic training, providing
supplementary training, or providing trequired warranty repairs on the machines[Ifi. { 104
(alterations added))Venus’s breachesausedSetibadamagesin that it paidmonthly payments
under theAgreements for machines that did not work for their intended purpossnd for lost
business, profits, and revenue patientgSetiba]lost dueto . . . [Venus's failurefo comply with
the Agreements, as well as tbest d replacement equipmeht.(Id. § 105 (alterations added)).
Venus terminated the Agreemsmtithout authorization and sued Setiba for damag8&se {d
104).

The Complaint Venus assertthe following four claims (1) breach ofthe Velocity
Agreement against Setiba; (2) breach of the Viva Agreement against; $8jibeeachof the
Velocity Agreement'gyuarantyagainst Khajayiand (4) breach of the Viva Agreement’s guaranty
against Khajavi.(See generallzompl).

The Counterclaim CounterPlaintiffs bring 13 counterclaims against Venus: (1) breach

of contract— the Velocity Agreement; (2) breach of contraetthe Viva Agreement; (3)injust
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enrichment; (4) breach of express warrantythe Velocity Agreement; (5) breach of express
warranty — the Viva Agreement; (6) breach of implied warranty of merchantabilitythe
Velocity Agreement; (7) breach of implied warranty of merchantabitityhe Viva Agreement;
(8) breach of implied warranty of fitness for a particular purpesie Velocty Agreement; (9)
breach of implied warranty of fithess for a particular purpesghe Viva Agreement(10)
fraudulent misrepresentation; (11) fraudulent inducement; (12) negligenpreseatation; and
(13) violation of the Florida Deceptive and Unfairatle Practices Act'FDUTPA”), Florida
Statutes section 501.20dt, seq. (See generallZountercl.).

Venus seekssummary judgmenbn its claims asserted againsLounterPlaintiffs and
CounterPlaintiffs’ counterclaimg. (See generallilot.).

Il. LEGAL STANDARD

Summary judgment may only be rendered if the pleadings, discovery and disclosure
materials on file, and any affidavits show there is no genuine issue as to anylrizetiesiad the
movant is entitled to judgment as a matter of |&eeFed. R. Civ. P. 56(a), (c). An issue of fact
is “material” if it might affect the outcome of the case under the governing3aeAnderson v.
Liberty Lobby, Ing 477 U.S. 242, 248 (1986). It is “genuine” if the evidence could lead a
reasonable jury ténd for the noamoving party. See id. see also Matsushita Elec. Indus. Co. v.
Zenith Radio Corp475 U.S. 574, 587 (1986).he Court draws all reasonable inferences in favor
of the party opposing summary judgme8eeChapman v. Al Transp229 F.3dL012, 1023 (1th

Cir. 2000).

4 CounterPlaintiffs concede summary judgment is appropriate orctlmterclaims stateith Count Il
(unjust enrichment); Count X (fraudulent misrepresentation); Célufiraudulent inducement); and Count
Xl (negligent misrepresentatipn (SeeResp. 5, 8). Countd?laintiffs also agree their “potential damages
awardmay be limited by the languagethe [A]greements.” Ifl. 9 (alteration added)). Given Counter
Plaintiffs’ concessions, the Cowbesnot address Venus’s substantiveuengnts on these claims.

8
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If the nonmoving party bears the burden of proof at trial, the moving party may obtain
summary judgment simply by: (1) establishing the nonexistence of a genuine issue @i faateri
as to any essential element of asmooving party’s claim, and (2) showing the Court that there is
not sufficient evidence to support the rooving party’s caseSee Blackhawk Yachting, LLC v.
Tognum Am., In¢ No. 1214209-Gv, 2015 WL 11176299, at *2 (S.D. Fla. June 30, 2015)
(citations onitted). “Once the moving party discharges its initial burden, amoving party who
bears the burden of proof must cite to . . . materials in the record or shdhetinaaterials cited
do not establish the absence or presence of a genuine didputeiting Fed. R. Civ. P. §6)(1);

alteration added; internal quotation marks omitted).

“Summary judgment may be inappropriate even where the parties agree on the basic facts

but disagree about the inferences that should be drawn from these Vsloeddh v. Royal
Caribbean Cruises LtgdNo. 1:12cv-22481, 2013 WL 5583970, at *2 (S.D. Fla. Aug. 14, 2013)
(citation omitted). Indeed, “[i]f reasonable minds might differ on the inferences arising from
undisputed facts, then the Court should deny summary judgment” and proceed tddtrial.
(alteration added; citations omitted).
. ANALYSIS

A. Breach of Contract (Complaint Counts | & II; Counterclaim Counts| & II)

As noted, he partiesassert competing breacifi-contract claims (SeeCompl. {1 27-40;
CounterclJ] 31-38). “For a breach of contract claim, Florida @wequires the plaintiff to plead
and establish: (1) the existence of a contract; (2) a material breach of thaticamd (3) damages

resulting from the breach.Vega v. TMobile USA, InG.564 F.3d 1256, 1272 (11th Cir. 2009)

5> The parties do not raise a confliftlaws issue and do not dispute Florida law governs interpretation of
the Agreements. See generallyMot.; Resp.). Both Agreements upon which the Complaint and
Counterclaim are predicated contain chextéaw provisions that select Florida lawSde Velocity
Agreement  23; Viva Agreement { 23).
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(alteration added;iting Friedman v. N.Y. Life Ins. C®85 So2d 56, 58 (Fla. 4th DCA 2008)).
“Under general contragtrinciples, the plain meaning of a contfactanguage governs its
interpretatiori. Slaterv. EnergyServs.Grp. Int’l, Inc., 634 F.3d 1326, 1330 (11th Cir. 2011)
(citation omitted) The Courimay not“isolate a single term or group of words and read that part
in isolation; the goal is to arrive at a reasonable interpretation of thef tive entire agreement

to accomplish its stated meaning and purpostatizons A Far, LLC v. Plaza N 15, LL.C14 $.

3d 992, 994 (Fla. 5th DCA 201dpnternal quotation marks and citatsoomitted).

“To constitute a material breach of the contract, a party’s noncompliance mustgo to t
essence of the contract; it must be the type of breach that would discharge tldepajtyrdrom
further contractual duty.”Liquid Capital Exch., Inc. v. Rausedlo. 13-cv-20864, 2013 WL
12106069, at *4 (S.D. Fla. Oct. 11, 201Bjternal quotation marks and citations omittetii
trivial noncompliance or minor failure to perform is not a material bréadk. & LN, LLC v.
Royal Oldsmobil&sMC Trucks Cq.-- So. 3d--, 2020 WL 961580, at *7 (Fla. 2d DCiReb. 28,
2020)(citation omitted) “Generally, whether there has been a breach of the terms of a contract is
a question of fact for the factfinderOrganoGold Int’l, Inc. v. AussieRulesMarine Servs. Ltd.,

416 F. Supp. 3d 1369, 1377 (S.D. Fla. 20@8bernal quotation marks and citations omitted).
Likewise, “whether there is a legitimate defense that excuses the brefdahgsiestion of fact.”
Bryka Skystocks, LLC v. Skystocks,,INo. 1tcv-62135, 2013 WL 12090022, at *2 (S.D. Fla.
June 11, 2013)p(teration added; citation omitted).

Venus statesit is undisputed each of the elemeuwfsits breackof-contract claims is
satisfied. $eeMot. 13). Venus insists because Setfaded to meet its payment obligations and
significantly damaged th&iva System, Venus is entitled to recover the payments due and

outstanding under the Agreementscluding itsenforcement costs and intereqSee id). In

10
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Venus’s view, Setiba cannot “avoid responsibility for its breaches by assertit@ny of
affirmative defenses . . . [and] meritless contentionkl” 1(4 (alterations addel)

Setibadoes not dispute it entered into Agreements to purchase the Systémasthe
Agreements required monthly installmgragyments. $eeResp. 2). Nor does Setilgsputeit
failed to makepaymentsas required by the Agreementé&See id. Instead, Setibaontendsdts
nonpayment was excused by Venus’s “failure to provide the training called for under these
[A] greements as well as [Venus’s] failure to repair or replace faulty equipn{éht(alteratiors
added)) Setibastates “[t|hese issues turn on factual questions and thus, summary judgment on
[the breackof-contract] countss not warranted.” I¢l. (alterations added)). The Court agrees.

The parties’ competing breadf-contract claims revedlo disputedfactual questions
(1) whetherSetiba’s and Verss actionsequate tanaterialbreachesand (2) whether breach by
one party excused performance by the other. By way of exampligpute exists regarding
whether Venus'purportedfailure to providetraining was a material breach of the Agreensent
that excusedbetiba’sperformance.In the Agreementsyenus isobligatedto “provide [Setiba]
with the opportunity . . [for] a onetime basic Systeroperation trainingession for up to six (6)
participants ofSetiba’s]personnel, as may be necessary for them to operate and use thgspystem
in accordance with Ven(is] [] user manualg” (Velocity Agreemenf] 7 (alterations added3ge
alsoViva Agreement] 7).

Setibacontends Venuseither providedSetiba withadequateraining on theVelocity
System, notrained or guided Setiban how to handle or recognize technical problems with the
Velocity System. $eeSetiba’sRespsinterrogs.13; see alsKhajavi Dep. 99:154tatingSetiba

did not receive “completegaining”); Khajavi Decl. 1 31, 33 (same)Accordingto Setiba, Venus

11
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“agreed to postporgetiba’s payments in the Velocity Agreement until such training occurred.
(Setiba’sRespsinterrogs. 1R

Regarding the Viva Agreement, Setiba contends it “did not receive the proper t@ning
the Viva[System]and that was the reas@mhy the Viva Systemjvas not functioning properly
and providingthe desired results.” Id. 14 (alteratiors added) see alsoKhajavi Dep.101:2
(testifying Setiba did not get[] complete trainin” on the Viva System(alterations addey
Khajavi Decl.f132, 33 (samg) Again, Venus “agreed to postpone Setiba’s payments in the Viva
Agreemenuntil [completeltraining occured.” (Setiba’sRespsinterrogs.14 (alteration addedl)
In Setiba’s viewVenus’sincompleteraining did not permit Setikta operate and use the System
in accordancevith Venus’s user manuadnd thus excused Setiba’s nonpayment.

Venusdisagrees.Venusmaintaingt provided the basic operational training referenced in
both Agreementsind did so despite multiple interruptions and delzgused by Setiba’s staff.
(SeeVenus’s SOHY 28-2939-40. According to Venus, “Setiba’s staff sgared to grasp the
training and demonstrated good techniquéd: {42). Venus even offereatiditionaltraining on
the Systemsbut Setibafailed to scheduléollow-up training (See idf1 43-44; Venu$s Reply
SOF 199. Venus concludes “the undisputed evidence establishes Venus provided the basic
training referenced in tHAgreements] (Mot. 5 (alteration added)); and thus, Setiba cannot avoid
its paymenbbligations ¢ee id.11-13.

As should be readily apparent frahe partiessubmissions andompeting claimsissues
of material fact preclude the entry of summary judgment. The-junot the Court— needs to
solve the fact questions as to whet¥ienus (or Setiba) breach#te Agreementand whether any

circumstances excuseSetiba’s (or Venus's)erformance. Indeed, as notedvhether there has

6 CounterPlaintiffs contend— and Venus disputes- Venus breached the Agreements by failing to (1)
deliver the Systems in working order; (2) provide Setiba with a new Visee®y (3) send Setiba the Viva

12
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been a breach of the termgloé Agreementss a question of fact, and whethdegitimatedefense
excuses the breachaksoa question of factSeeOrgano Goldnt’l, Inc., 416 F. Supp. 3dt 1377,
1380-81. Venus request for summary judgmémn thebreachof-contract claimsis well as on
CounterPlaintiffs’ counterclainsfor breach of the samfggreementsmust be deniedl'heparties’
breachof-contract claimsvill proceed?®

B. Breach of Express Warranty (CounterclaimCounts|V & V)

CounterPlaintiffs assert breachof-expresswarranty claims against Venus. See
Countercl143-52. “A manufacturets liability for breach of an express warranty derives from,
and is measured by, the terms of that warranBigollone v. LiggetGrp., Inc,, 505 U.S. 504, 525
(1992). “Under Florida law, a written warranty is treated as a contract andhaegfore limit
available remedies.Bello v. Caterpillar Inc. No. 17-22326Ziv, 2018 WL 2214709, at *5 (S.D.

Fla. Apr. 10, 2018Jinternal quotation marks and citation omitted)o succeed on a breacofr

System marketing kit; and (4) provide Setiba wii# proper and required maintenance on the Viva System.
(SeeSetiba’s Resps. Interrogk2-13). Venus argues- and CountePlaintiffs dispute —Setiba breached
the Agreements by shipping the Viva System to Venus in significantly darnagdition. SeeMot. 13).
Because there are disputes of fact as to at least one of the alleged breacbassseddabove, the Court
does not address the parties’ competing (and scant) arguments relatitite tother breaches and
performance defenses.

" Venus contends Count®laintiffs’ breachof-contract counteclaims fail because Count®laintiffs
“have not offered, nor can they offer, any evidence whatsoever of damagest’ 1@Y1o Yet, Venus
identifies the specific damages Cour®aintiffs seek as a result of Venus's alleged breaches of the
Agreements. §eeVenus’s SOF 1 ZZ5). In any event, simply stating CounBrintiffs have not offered
any evidence of damages, without any explanation whatsoever or discussion ofr-€@intefs’
submissions, is unpersuasiveéseéKhajavi Decl. | 35gtaing Venus “has causefetibadamages in that
[Setiba] paid monthly payments under the Agreements . . . and fdyusistess, profits, and revenue for
patients [Setiba] lost due to the failure\éénus to comply with the Agreements, as well as the cost of
replacement equipment.” (alterations adde8ptiba’'s Resps. Interrogs9 (providingnumberedist of
damages)).

8 Similarly, the Court will not grant summary judgment on Venus’s bre&guaranty claims(SeeMot.
14-15. This is because “[tlhe same elements required to prove a breach of contracinaktirbe
established to successfully allege a breach of guaranty cl&MC Bank, N.A. v. Healey Plumbing, Inc.
No. 19-Gv-60068, 2019 WL 3890858, at *2 (S.D. Fla. June 6, 2019) (alteration added; citation omitted).

13
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expresswarranty claim, Countelaintiffs mustshow:“(1) a covered defect existed in the product
at the time of sale; (2) notice of the defect was given within a reasonable temihafdefect was
discovered; and (JVenus]was unable to repair the defectMicLaughlin v. Monaco RV LLC
No. 8:14cv-703, 2015 WL 5355465, at *3 (M.D. Fla. Sept. 14, 20@EEeration addednternal
guotation marks anditations omitted).

“Unless an ordinary juror can reasonably attribute a product’s failure teeet dather
than to another cause (for example, ordinary wear and tear, abnormal usag@rapeim
maintenance), the plaintiff must proffer competent and admissible opinion testimaing t
manufacturing defect more likely than not caused the failuFfeomas v. Winnebago Indus., Inc.
No. 816-cv-177, 2017 WL 2348789, at *1 (M.D. Fla. May 30, 20{af)ation omitted) Expert
testimony, however, is not uniformly required to establish a defect if that defectusderstood
by a reasonable juroiSeeBailey v. Monaco Coach CorB50 F. Supp. 2d 1036, 1045 (N.D. Ga.
2004) citation omitted;applying Florida law)see alsdvicLaughlin 2015 WL 5355465, at *4
Instead,'the nature of the alleged defect will dictate whether a plaintiff needs expemiday.”
McLaughlin 2015 WL 5355465, at *@internal quotation marks and citation omitted).

Venus contends since Countaintiffs havenot retaired an expert witness, Counter

Plaintiffs’ breachof-expresswvarrantycounteclaims fail® (SeeMot. 17-19). In Venus’s view,

% Venusassers CounteiPlaintiffs breached the Agreements’ exprisited-warranty provision because
Setiba admitted it did not use Venus's proprietary GB#lecerin product, which, according to Venus, the
Agreements required. SéeMot. 17-18; see alsovelocity Agreement  9(f.); Viva Agreement { 9(f.)).
SetibainsistsVenus “failed to make its proprietary gel available to CouRtamtiffs] making compliace
with th[ese] provision[s] impossible.” (Resp. 6 (alterations addszh;alsaKhajavi Decl. | 27). The
parties’ competing versigrof the facts militate against summary judgment on this ground.

Venus also argues- in a perfunctory manner that CounterPlaintiffs’ breachof-warranty claims fail
because Countd?laintiffs provide no competent evidence of damag8se\lot. 19). Aside from general
rule statements, and tlassertionCounterPlaintiffs provide no competent evidence of damages, Venus
provides no analysis to support its contenti@eg(id.. The Court will not gran¥enus summary judgment
on this basis.
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CounterPlaintiffs “cannot prove their warranty claims without expert testimony because, given
the complextechnical nature of the Velocity System for laser hair removal and the Vit@nsys
for skinresurfacing, the elements of defect moé amenable to proof by lay testim@hy (Id. 18
(alteration added) As totheViva System\Venusstates “Setiba never reported any problem . . .
and did not request any maintenance, so there is no issue regarding a breach ofSkyst¥ine
warranty” (Reply 5(alteration added)). The Court agrees in part, addregsMglocity System
and Viva System in turn.

First, theVelocity System. CounterPlaintiffs contend“there is more than sufficient
evidence of a defect to make the existenaedsgfect a triable issfewithout an experfwitness]”
(Resp. Jalterations added))In supportSetibapoints to the following facts: (1) Venufail[ed]
to provide [CountePlaintiffs] with working equipment and fail[ed] to adequately provide the
warranty repairs or replacements when requeste{](dlterations addggdsee alshajavi Dep.
167:17-169:16téstifying thafor three months, Setiba did not have a functioning Velocity System
despite several calls andhails toVenus taepair or service the Velocity SystgrSetiba’sResps.
Interrogs.12 (statingVenus’s manageimmediatelyrealized “something was wrong” wWitthe
Velocity Systemat the time of delivenfinternal quotation marks omittedt) (2) the Velocity
System produced several “error messages” (Resp. 3 (internal quotation mat&d)pseie also
Khajavi Decl. { 11); (3)he Velocity System burned patientiiring treatments with Setibaé¢e
Resp. 3;see alsdKhajavi Dep.176:12—-177:1(explaining Setiba “stopped using thée]ocity
System]” apatients'were burned or [] injured” whileeceiving treatments with Setiaterations
added)); and (4)Venus’s service technician attempted to repairvblcity System loaner but

was unablgo adequately repair theystem(seeResp. 34; seealso CounterPIs.” SOF { 86;
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Setiba’sResps.nterrogs. 12-13).In Setibas view, “[a]ll of these facts create a reasonable . . .
inference [] there was a defect” in thelocity System. (Resp. 3-{4&lterations addedl)

In response, Venus contends Cowufkintiffs “cannot meet[] their burden to prove [] [the
Velocity] System was defective at all, much less at the time of sale, as required foathainty
based . . . counterclajia’ (Reply 5(alterations addedl) According to VenusCounterPlaintiffs’
evidence is “unsupported” and “plainly insufficient” to showeavered defect in th¥elocity
System. Id. 6). VenusinsistsCounterPlaintiffs are required to prove their breaafwarranty
claimthrough expert testimony.Sée id5-6).

The Court declines Venus's invitation to decide whether Counlkaintiffs can meet their
burden of proving the Velocity System was defective at trial, especially givemabequate
briefing addressing the issue. Venus offerevidence of the absenceadlefectin theVelocity
System'? does notefute Counteplaintiffs evidenceand does nafiscuss the complexity of the
medical system at issue, savetfoesingular reference théelocity System is complex.Sgeviot.
17-19 Reply 5-6). InsteadVenus provides the Court wigeneral rule statementggueattorney

assertiong! and out-ofstate authoriti€ applying foreign law— not any controlling (or

0venus cites a singlegage of its Maintenance and Technical Support Records [ECF Ni.t6&upport

its positionthat CounterPlantiffs’ facts are “unsupported” and “plainly insufficient” to establish a ckefe
in theVelocity System. (Reply 4 (citing Maintenance and Technical Support Records 2)). Verarslsont
theVelocity System’s “‘error messages’ could mean Setiba was niog fisieVelocity] System correctly,
which occurred at least oridé (Id. 6 (alteratios added)). Contrary to Venus'’s insistence, simply citing
a singlepage of its Maintenance and Technical Support Records, while referemwengf Counter
Plaintiffs’ facts, does not lead to the conclusahof CounterPlaintiffs’ facts are “unsupported” and
“plainly insufficient” to establish a defect in téelocity System. [d.). Tellingly, Venus cites no authority
for this proposition. $ee id).

11 By way of example, Venus contends without citing any factual or evidentiary suppe#t Counter-
Plaintiffs “cannot prove their warranty cldjnwithout expert testimuy because[]” of “the complex,
technical nature of the Velocity System for laser hair renigValMot. 18 (alteratios added)).

12 Haynes v. Cyberonics, IndNo. 1:09¢cv-2700, 2011 WL 3903238 (N.D. Ga. Sept. 6, 2011), on which
Venus relies, is off pat. In Haynes the court held the plaintiff's stridiability -manufacturingdefect
claim failed because the plaintiff relied entirely on the “fact tleastiffered a serious shock with th[e]
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persuasive) authority applying Florida layseeMot. 18-19;Reply 5-6). Given thanadequate
briefing from both sides on this narrow issue, the Court will not, as Venus invitesuiiet&do,
announce a brigHine rule CounteiPlaintiffs are requiredor not required) to proffer expert
testimony in order to esblish a defect itheVelocity Systemt®> Accordingly, CounteRlaintiffs’
breachof-expresswarranty claim as to the Velocifystem may proce€ed.

Second, th&/iva System. CounterPlaintiffs claim“Venus providedSetibawith a 2017
Venus Viva demo machine” and not “with a new 2018 model,” which “was purchased by Setiba”
and “the subject of theVjva] Agreement.” (Khajavi Decly 24 (alteration added¥yee also
Khajavi Dep. 341415 (stating Setiba “never received [the] 2018 Vi8gstem]based on the
contract” (alteratios added))) Stated differentlyCounterPlaintiffs admitVenus did not deliver

thewarrantedViva System according to théva Agreement.

device” to establish a manufacturing defect and did not praffgother evidence.ld. at *6 (alteration
added). The device was a Vagal Nerve Simulat@n “electrical generator that sends periodic electronic
stimulation via a thin, flexible wire to the left vagus nerviel’at *1. The facts itHaynesare not aalogous

to the facts presented here.

First, theHaynesdefendant, unlike Venus, explained in detail the complex nature of theahddvice
at issue.See idat*1, 6. Second, thelaynesplaintiff, unlike CountetPlaintiffs, did not respond to the
defendant’s statement of undisputed fa@ee idat *3. Third, CountetPlaintiffs submit evidence of the
Velocity System’s defective condition and do not solely rely on one vague assertioodbet s defecte.
See idat *6. And finally, theHaynescourt applied Georgia— not Florida— law to a stricliability -
manufacturinegdefect claim. See id.at *5-6. Venus provides no meaningftiiscussionas to why the
Haynescourt’s analysis of a stridtability -manufacturig-defect claim under Georgia law is relevant to a
breachof-expresswarranty claim under Florida law. Instead, Venus simply offersobabntext
guotations with the conclusion “[tlhe same is true here.” (Mot. 19 (dtirradded)). Venus'’s invocation
of Haynedfails to persuade.

1 To be clear, the Court is nat-allocating the burden of prooh CounterPlaintiffs’ breachof-warranty
claim butinsteaddeclining to address the meritstbé claim given the superficidbriefing.

14 Although the Court denies Venus’s Motion on this claim, Coultaintiffs “should be well aware [] the
mere fact [] the Court has denied summary judgment does not mean [Mélhuast prevail following a
motion for judgment as a matter of law submitted pursuant te Bl of the Federal Rules of Civil
Procedure.” Ogden v. Hillsborough Cty., FlaNo. 8:08cv-1187, 2009 WL 10670805, at *3 (M.D. Fla.
June 24, 2009) (alterations addesbe also, e.gAbel v. Dubberly210 F.3d 1334, 1337 (11th Cir. 2000)
(explaining Eleventh Circuit precedent “expressly permits coretida of a Rule 50 motion after the denial
of summary judgmenticollecting cases)).
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CounterPlaintiffs’ position defeats their breadf-expresswarranty claimt® If Venus
never deliveredhe warranted Viva System as CounterPlaintiffs insist it did not Counter-
Plaintiffs camot satisfy the elements of their breaafhexpresswarranty ¢aim. Indeed, “a
breachof warrantydoes not occur when the seller completely faildafiveror where a buyer
rejects goods. Apex Mach. Co. v. Ritter GmbNo. 0660689Civ, 2007 WL 601719, at *2 (S.D.
Fla. Feb. 16, 200 ritations omitted)see alsdelly v. Lee Cty. R.V. Sales Cho. 8:18cv-424,
2019 WL 5887482, at *8 (M.D. Fla. Nov. 12, 2016xplaining“a breach of warranty occurs only
if the goods are defective upon delive(glterations adopted; internal quotation marks omitted;
guotingRoyal Typewriter Co., a Div. of Litton Bus. Sys. v. Xerographic Supplies, CafpF.2d
1092, 1103 (11th Cir. 1988) In sum,CounterPlaintiffs’ breachof-expresswvarranty claim as to
the Viva System fails.

C. Implied Warranties of Merchantability and Fitness (CounterclaimCountsVI—-IX)

CounterPlaintiffs allegeVenus breached thenplied warrantiesof merchantability and
fitnessfor the Velocity System andhe Viva System (SeeCountercl.Y53—76). Florida law
authorizes'[s]ellers[to] exclude or limit. . . implied warranties in the sale of goddBarnext
Offshore Ltd. v. Ferretti Grp. USA, IndNo. 1023869Civ, 2011 WL 13223746, at *8 (S.D. Fla.

May 16, 2011)alteratiors added; citations omitted)[ o properly disclainanimplied warranty of

15 CounterPlaintiffs’ position corroborates Venus'’s claim “Setiba never repatgdproblems with the
Viva System and did not request any maintenance.” (Venus’'s SOF { 47). Although ®Gtaintdfs
contend this fact is “[d]isputed” (Count®is.” SOF | 47 (alteration added)), such dispute focuses on
Venus’s failure to deliver the Viva System and to pdevadequate training- issues relating to Counter
Plaintiffs’ breachof-contract claim, not their breaaf-warranty claim¢ompareCountercl. 1 3538,with

id. 17 4852). See, e.g.CounterPIs.” SOF, Ex. C [ECF No. 73] 4 (requesting that Venus reviethe
demo machine from Setiba’s officalf. 5 (same);d. 11 (emailing concerns to Venus about the Viva
System, none of which address defects in the Viva System’s material andamstip); CountePIs.’
SOF, Ex. A [ECF No. 78] 15 (expressing conaes regarding training and tips for the Viva System);
Khajavi Dep. 73:275:7 (discussing inadequate Viva System training); Khajavi Dep.—86:19
(discussing Setiba’s complaints relating to the inability to scherhifertg with Venus)).
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merchantability, ‘he language must mention merchantability and in case of a writing must be
conspicuoug]” Fla. Stat. § 672.31@) (alteration added) To exclude an implied warranty of
fitness,“the exclusion must be by a writing and conspicfipug is sufficient if it states “[there
are no warranties which extend beyond the description on the face hdde@dlterations added;
internal quotations marks omitte

A warranty term or clauss “conspicuous” where it is “so written, displayed, or presented
that a reasonable person against which it is to operate ought to have noticE@.itStat. §
671.201(10). Conspicuodsrms include: (1) “[aheading in capitals equal to or greater in size
than the surrounding text, or in contrasting type, font, or color to the surrounding text of the same
or lesser siZe and(2) “[l]anguage in the body of a record or display in larger type than the
surroundng text or set off from surrounding text of the same size by symbols or other marks that
call attention to the languade.ld. (alterations added). Whether a term i&onspicuous’is a
decision for the court. 1d.

Venus directs the Court’s attention to the following paragraph found withitWarranty

Cancellation Limitation[]” provision:

The warranties provided in this Sectipronstitute Venyss] [] sole and exclusive
liability for defective or nonconforming Systems . These warranties are in lieu

of all other warranties express or implied or statutory, including, but not limited to,
implied warrantiesof merchantability or fithess for a particular purpose. .
EXCEPT AS EXPRESSLY SET FORTHEREIN, VENUS|[] SHALL NOT BE
LIABLE AND IS FURNISHING NO OTHER WARRANTIES AND THE
CUSTOMER ASSUMES ALL RISK IN CONNECTION WITH THE USBF

THE EQUIPMENT AND SYSTEMS OTHER THAN AS EXPRESSLY STATED
HEREIN.

(Velocity Agreemenf] 9(f.) (alterations added; underlining azapitalization in original)seealso
Viva Agreementf 9(f.)). Venus contends Count®laintiffs’ implied warranty claims “fail as a
matter of law” because the “disclaimersin the Agreementare plain and conspicuous, set forth

in a separate paragraph with capital lettering[.]” (Mot(&8teratiors added) The Court agrees.
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The Agreements signed by Setiba and Khagxpressly and conspicuously discldine
implied warrantieof merchantability and fithess as required urgkxtion672.3162), Florida
Statutes Specifically, thewvarranty disclaimerg1) referencémerchantability’; (2) are set off in
their own paragraph (3) includethe onlycapital letter®n the page (4) appear on pag&hajavi,
as the representative of Setiba, initialadd (5)are set forth inparagraph titled, “Warranty

Cancellation; Limitatiop]” (Velocity Agreement § 9(f.) (alteration added; underlining in

original); seeViva Agreement  9(f.))see alsdNyse v. Gerard Roof Prod., LL.Glo. 3:19cv-

121, 2019 WL 7347179, at *4 (N.D. Fla. Nov. 12, 2019) (finding disclaimer satisfied the
requirements of section 672.316 because the disclaimer was “set off as its owapbgiagas

“in all capital letters,” and was set forth in a paragraph titled “NO BRHVARRANTIES.”
(internal quotation marks omitted; capitalization in origipaProgressive N. Ins. Co. v. Therm
Tech. Corp.No. 8:06cv-1252, 2007 WL 4557206, at *6 (M.D. Fla. Dec. 21, 200inding the
warranty disclaimer conspicuous where it \pasted in all capital letters).

The Courtfinds the ‘Warranty Cancellation; Limitatidnprovisionsin the Agreements

satisfy the requirements of section 672.316(2), Florida Statutes, and thus, affsutisely
disclaimedtheimplied warranties ofnerchantability and fitnedsr both theVelocity System and
Viva System'® Thus, CountePlaintiffs’ breachof-implied-warranty counterclaims in Count$

to IX fail.

16 CounterPlairtiffs contend the disclaimers are not sufficiently conspisuoumeet the requirements of
section 672.316(2), Florida Statutes because the disclaimers arav¢lpdfies into a sevgrage legal
agreement[]”; (2) “the same small font size as the rest of the [A]greesiieatid (3) “not in bold.” (Resp.
7 (alterations added)). But as Venus correctly notes, CeBitagtiffs “completely ignore” that the
disclaimers include “capital[] letters” and are “the only writingapital[] [letters] on the pags].” (Reply

7 (alterations added)3ee also, e.gBarnext Offshore Ltgd2011 WL 13223746, at3*(“Using all capital
letters is conspicuous.” (citations omittedBluewater Trading LLC v. Fountaine Pajot, S.No. 07
61284Civ, 2008 WL 895705, at *3 (S.D. Fla. Apr. 2, 2008) (“[P]rinting a disclaimer in gitalaetters
is a commonly used method of making it conspicuous|.]” (alterations aitaddote call number omitted)).
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D. Violation of the FDUTPA — (Counterclaim Count XIlII)

Count Xl of CounterPlaintiffs’ Counterclaimraises a claimagainstVenusunder the
FDUTPA. SeeCountercl 1198-10). The FDUTPA *“protect[s] the consuming public and
legitimate business enterprises from those who engage in unfair methods of ¢compatit
unconscionable, deceptive, or unfair acts or practices in the conduct of any trade or e@mmerc
Fla. Stat. § 501.202(2) (alteration added@he “FDUTPA can be violated in two ways: (1) a per
se violation premised on the violation of another law proscribing unfair or deceptote@ind
(2) adopting an unfair or deceptive practic€glice v. Invicta Watch Co. off\, Inc, No. 16¢v-
62772, 2017 WL 3336715, at *2 (S.D. Fla. Aug. 4, 2017) (internal quotation marks and gitation
omitted).

“An unfair practice is one that offends established public policy and one that is immoral,
unethical, oppressive, unscrupulous or substantially injurious to consurR&R.”’Inc. v. Beacon
Prop. Mgmt., Inc. 842 So. 2d 773, 777 (Fla. 2003) (internal quotation marks and citations
omitted). An act is deceptive “if there is a representation, omission[,] or prab@étes likely to
mislead the consumer acting reasonably in the circumstances, to the consunmensntét
Millennium Commc’ns & Fulfillment, Inc. v. Office of the Att'y Gétal So. 2d 1256, 1263 (Fla.
3d DCA 2000) (alteration added; internal quotation marks and citatnted).

Venus contends Count®laintiffs’ FDUTPA allegations are “entirely duplicative” of

CounterPlaintiffs’ breachof-contract, breachf-warranty, and misrepresentation claims. (Mot.

If CounterPlaintiffs intended to argue the disclaimers are not conspicuous because the terms
“merchantability” and “fitness for particular purpose” do not appeal capital letters— which is unclear
— the Court remains unpersuadelee Dobson Bros. Constr. Co. v.-Maz Prods., L.R.No. 8:13cv-
1553, 2013 WL 12202522, at *4 (M.D. Fla. Dec. 9, 20i&)ort and recommendation adopte®14 WL
12697204 (M.D. Fla. Jan. 8, 2014) (finding warranty disclaimer conspicuous even thoughutiee cla
referencing “merchantability” and “fitness for particular purpasasdnot in all @pital letters and appeared
“in small but readily legible type” (internal quotation marks omitted))
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22). According to VenusCounterPlaintiffs’ “FDUTPA claim fails for the same reasons those
claims do.” (d.). Butthe Court has already concluded CowRkintiffs’ breachof-contract
claims, as well as one breacfiwarranty claim, survive Venus’s Motiosee Part Ill, A, B.,
suprg and,while the Court did not address CounBlmintiffs’ misrepresentation claims, the Court
will not comb through Venus'’s briefing in search of an argument that applies to CBlaitwiffs’
FDUTPA claim. Accordingly, Countdpdaintiffs’ FDUTPA claim may proceed.
V. CONCLUSION

For the foregoing reasons, it GRDERED AND ADJUDGED that Plaintiff/ Counter
Defendant,Venus Concept USA, Inc.’s Motion for Summary JudgmgrCF No. 55] is
GRANTED in part andDENIED in part. PlaintifffCounterDefendantVenus Concept USA,
Inc.’s Motion is DENIED with respect taCounts | to IV of the Complaint andgvith respect to
Counts I, I, IV, and XII | of the Counterclaim. Summary judgment is granted in favor of
DefendantVenus Concept USA, Inc., & Counts Ill andV to XlIl of the Counterclaim The
parties shall submit a joint a pneal stipulation, proposed jury instructions and verdict form, and
motions inlimine by June 15, 2020

DONE AND ORDERED in Miami, Florida, this3rd day of June, 2020.

éam W, &/74«@%

CECILIA M. ALTONAGAVY
UNITED STATES DISTRICT JUDGE

cC: counsel of record
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