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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
MIAMI DIVISION

CASE NO. 1:19-cv-23685-JLK

KEY WEST GOLF CLUB HOMEOWNERS
ASSOCIATION, INC,,

Plaintiff,
V.

THE SINGH COMPANY, a Florida profit
corporation, SINGH CABLE COMPANY
LLC, aFlorida limited liability company,
PRITAM SINGH, an individual residing in
Florida, KEY WEST GOLF CLUB
DEVELOPMENT, INC., a Florida profit
corporation, and COMCAST CABLE
COMMUNICATIONS, LLC, a Delaware
limited liability company;

Defendant.
/

ORDER GRANTING DEFENDANTS’ MOTIONS TO DISMISS

THIS MATTER is before the Court on Defendant Comcast Cable CommunicationssLLC’
Motion to Dismiss, filedMay 22, 202QECF No.44) (the “Motion”), and the Motion t®ismiss
(ECF No. 45) filed by Singh Co., Single Cable Co. LLC, Pritam Singh, and Key West
Golf Club Development, Inc. (the “Singh Defendants”). The Court has also considradfi
combined Response in Oppositidied June 12, 202QECF Na 50), and DefendantsReplies,

filed June 30, 2020 and July 3, 2020, respectively (ECF Nos. 5%, 58).

! Additionally, the Court has considered Plaintiff's SReply, filed July 13, 2020 (ECF No. 61) with leave
of Court.

Dockets.Justia.com


https://dockets.justia.com/docket/florida/flsdce/1:2019cv23685/556787/
https://docs.justia.com/cases/federal/district-courts/florida/flsdce/1:2019cv23685/556787/62/
https://dockets.justia.com/

Case 1:19-cv-23685-JLK Document 62 Entered on FLSD Docket 11/24/2020 Page 2 of 10

l. BACKGROUND

Plaintiff Key West Golf Club Homeowners Association, Inc. (the “Associa}ibrihgs
this declaratory judgment action claiming that the Bulk Cable Television AgreenteBiudk
Service Agreement entered into in 2001 between the Association, Singh Company, and Comcast
are void under federal and state I&eeCompl., ECF No. 1As to thesolefederal claimthe
Associationallegesthat the agreemenggve Singh Company and Comcast the exclusive right to
provide cable television services to the property in violation of the 2007 “Exclusivity”Orde
promulgated by the Federal Communications Commission (“FQ’at 13. As to the remaining
state law claims, the Associaticsllegesthat the agreements are void under the Florida
Homeowners’ Association Act (the “HOA Act”), Fla. Stat. 88 720.804eq.0n grounds that the
board @ directors failed to obtain the required vote to apptbecageementsid. at 16, and that
the agreements are void as an ultra vires act of the Association when it was wallgpete
control.Id. at152

The Association’s initial Complaint was dismissed on March 26, 2020 for failubege a
Article Il standing.SeeOr. Granting Def.’s Mot. Dismis&CF No.38. Specifically, the Court
found that “[w]hile the Association alleges in conclusory terms that the agnégare ‘exclusive’
and ‘illegal,’ the Complaint fails to identify any clause that bars the Associatihomeowners
from engaging other service providers, or that bars other providers from ‘any abetssener
to the premises’ in violation of the FCC Exclusivity Ortidd. at 5 (quotingCates v. Crystal
Clear Tech.LLC, 874 F.3d 530, 537 (6th Cir. 20).7Additionally, the Court declined to exercise

supplemental jurisdiction over thhemainingstate law claimdd. at 6.

2 The factual backgroundndelying the Association’s Complairis more thoroughly discussed in the
Court’s Order Granting Defendant’s Moi to DismissECF No. 38. In the instant opinion, the Court will
only reiterate or expound upon the facts to the extent necessary totblar@purt’s holding.
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The Association filed an Amended Complaint with leave of Court on April 24, 2020
correct the deficiencies the Court obsendd. Compl., ECF No. 39. In the Amended Complaint,
the Association novalleges the existence of a contractual provision so@posedlybars the
Association from engaging other service providers, as follojtrse]*Association represents that
it has not granted and will not grant any other easemémights which will interfere with the
exclusive operation of cable television gramming to the Residential Unitsm. Compl. § 26
(citing ECF No. 38 1 12).Through two separate motions, Comcast and the Singh Defendants
have moved to dismiss the Amended Complaint for lack of subject matter jurisdictsuapiio
Federal Rule of @il Procedure 12(b)(1), arguing that the Association still fails to allegelértic
lll standing. ECF Nos. 44, 45. This opinion addresses both of these motions, which are ripe for
adjudication.

Il. LEGAL STANDARD

A motion to dismiss under Rule 12(b)(1) maypldnge subject matter jurisdiction through
either a “facial” or “factual” attackSee Scarfo v. Ginsberj75 F.3d 957, 961 (11 Cir. 1999).
Where, as here, the defendant raises a facial attack, challenging the sufficidrecpltdgations
supporting jurisdiction, the court reviews the allegations as it does when considering a Rul
12(b)(6) motionld. To survive a motion to disiss, the complaint must allege sufficient facts to
“state a claim to relief that is plausible on its fad&ell Atl. Corp. v. Twomb|y550 U.S. 544, 555
(2007). Although the court must accept all wakd facts as true, it need not accept conclusory

allegations.Dalrymyple v. Rend334 F.3d 991, 996 (11 Cir. 2003).
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. DISCUSSION
A. Exclusivity Claim (Count I)

In Count | of the Amended Complaint, the Association requests a declaratory judgment
that the 2001 agreements between the Assocj&ingh Companyand Comcastiolate the 2007
FCC “Exclusivity Order."SeeAm. Compl. 11 96123.In pertinent part, this order providégN]o
cable operato. . . shall enforce or execute any provisiom contract that grants it the exclusive
right to provide any video programngiservice (alone or in combination with ottservices) to a
MDU [multiple dwelling unit] Any such exclusivityclause shall be null and voidSee In the
Matter of Exclusive Service Contracts for Provision of Video Services in Multygelling Units
and Other Real Estate Developme2 FCC Rcd. 20235, 20251 (2007) (codifeed 7 C.F.R. §
76.2000(a))Through the Exclusivity Order, the FCC sought to promote competition among cable
service providerslower prices for consumers, and impeahe quality of cable serviggvento
residents of multiple dwelling unitkd. at 20236.

Here, he Association contends that the 2001 agreements violate the Exclusivity Order

because they give the Singh Defendants (and Comcast) the exclusive right to provide cable
services to residents of the Association. Am. Compl. §f 22A&&ording to the Association,
“[t] his exclusive arrangement is anticompetitive and has adversely affectedritet for cable
and video services by significantly impairing and restricting the abiligtleér communication
providers to deliver services to the Association and its memhelrsY 118.To that endthe
Association requests a declaratory judgment that the 2001 agreements are voidshpalic
policy in violation of the ExclusivityDrderand are therefore unenforceabte.at 28 | 1.

The Association’s initial Complaint was dismisdedfailure to clearly alleger identify

any contractal provision between the parties that barleel Associatiorfrom engaging other
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cable service provider§eeOr. Granting Def.’s Mot. Dismiss &. The Association has now
attempted to correct this deficiency by identifying several contractual posthat (it argue$
purport to give Comcast and the Singh Defendants the exclusive right to provide cabés $ervic
residents of the AssociatiorBee, e.g. Am. Compl. 126 (‘Sec. 12, titled*Covenants of
Association,’'includes gstatement}hat the Associatiorhas not granted and will not grant any
other easements of rights which will interfere with the exclusive operation a telblision
programming to the Residential Unit9.® Defendantsagain seek dismissal, contendihgt the
Amended Complainstill fails to allege Article 1l standing because the Associatiasnot—and
cannot—allege a specific instansince 2001 where the Association attempted to engage another
service provideror where another service provider was prohibited from accessing the property.
SeeMots. Dismiss.

It is well settled that federal courts may only decide “Cases” and “Controversiesi und
Atrticle Il of the United States Constitutiod.S. Const. art. Ill, § ;ujan v. Defenders of Wildlife
504 U.S. 555 (1992YOne element of the cas®-controversyequirement is that plaintiffs must
establish that they have standing to s@dpper v. Amnesty Int'l USA68 U.S. 398, 408 (2013).
According to the Supreme Court:

[T]he irreducible constitutional mmum of standing contains three elements.

First, the plaintiff must have suffered anjury in fact—an invasion of a legally

protected interest which is (a) concrete and particulariaed (b)*“actual or

imminent, not ‘conjectural’ or ‘hypotheticdl Second, there must be a causal

connection between the injury and the conduct complairedha injury has to be

“fairly ... trace[able] to the challenged action of the defendant, and not ... th[e] result

[of] the independent action of some third party not before the tdumd, it must

be“likely,” as opposed to merehgpeculative, that the injury will be'redressed
by a favorable decision.”

3 Seealsq e.g, Am. Compl. 11 22, 42, 44-47, 53, 54, 69, 71, 89, 100-102.
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Lujan, 504 U.S. at 5601 (citations omitted)While Congress may establish a cause of action by
way of statute, a party must stilive suffered a concrete injuiry-fact tohave standing to sue in
federal courtSpokeo, Inc. vikobbinsg 136 S. Ct. 1540, 1549 (2016). Put another,vegyarty
alleginga bare procedural violation of a statute does not present a “case or controversy’heithin t
confines of Article Ill.SeealsoMuransky v. Godiva Chocolatier, IndNo. 1616486,2020 WL
6305084 at *10(11th Cir. Oct. 28, 2020fen banc)applyingSpokedo hold that a plaintiffacked
standing to bring a claim for a bare procedural violation of Rag and Accurate Credit
Transactions ActPub. L. No. 108-159, 117 Stat. 1952 (2003)

Here, the Court finds that the Association has failed to allege daat®nstrating each
element of the standing framework. Regarding the injuifact elementthe Association has
failed to identify a single instans@nce 2001 where it was prohibited from engaging another cable
serviceprovider Addressinghis concernthe Association claims that Pritam Singh has threatened
litigation if the Associationvere to engaganother service providegseeAm. Compl. 1 82, but #n
Court finds that thipurported harnthat could arise by future acts Defendants mightiskesrely
“conjectural or hypothetical,” ndtactual or imminent.’Lujan, 504 U.S. at 560As alleged the
Association has not suffered an injunyfact sufficient to confer Article 11l standing.

Turning to thesecond requireélement, thecausation element, tHéourt finds that the
Association has failed tallege facts to plausibly suggesthat its purported harm is “fairly
traceable” to theé'exclusive arrangeméntetweenthe Association, Comcast, and the Singh
Defendants.For example the Association complains that its residents do not receive high
definition (“HD”) television services drause the Singh Defendants tiize outdated
telecommunications equipment, Am. Compl. { 80, but the Association has faflechtmstrate

how the lack oHD programming isausally connected to the “exclusive arrangement” between
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the parties. The Association does not allege facts demonstrating that: (1) argabtbeservice
provider has attempted to offer television services to residents of the Aswwcidut was
prohibited from doing so bipefendantsnvoking this “exclusive arrangementdr (2) another
cable service provider considered offering television services to residehts Agdociation but
was deterred from doing so because of this “exclusive arrangériént the Association has
failed to allege that its injuries are “fairly teable” to the challenged contractual provisidzis
Lansdownen the Potomac Homeowners Ass’n, mdOpemBandat Lansdowne, LLC713 F.3d
187, 197(4th Cir. 2013) (holding that a homeowners associagistablished the second element
of the standing inquiry where “[tlhe record is replete with evidence that [thedpr&sliexclusivity
arrangement caused competing cable providers not to offer [the homeowneratiasgdheir
services”)?

Turning now to the final element, the redressability element, the Court finds that a
favorable court ruling is not likely to redress the Association’s injuries. Etka Court severed
the “exclusivity” provisionfrom the parties’ agreemerthe remainder of the contract would be
enforceable as a Bulk Bitlg ArrangementThe FCC haglrawn a clear distinction between
“building exclusivity clauses” and “bulk billing arrangemehténdeed, ftlhe ‘bulk billing
arrangements a legally permissible arrangemeimtwhich one [video servigerovider] provides
video service to evemgsident of a ] [multiple dwelling unit development}ually at a significant

discountfrom the retail rate that each residarduld pay if he or she contractedth the [provider]

4 Unlike here,Lansdownavas decided at summary judgment with the benefit of a factual rdmgrthat
decision is still instructiveln Lansdowne the Fourth Circuit found that the homeowners association
(“HOA") established the second prong of the standing igguir part, because representatives of other
cable service providers testified that they were deterred from offietengsion services to residents of the
HOA by the building exclusivity provision. Although the instant case is at theiptgathgewithout a
factual recordthe Association coultave stillallegal facts to plausibly suggest that other cadsevice
providersconsidered (and declined) to offer services to the Association. The Agsobias provided no
such allegations here, thus failitmgmeet th&'womblypleading standard.
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individually.” S.Walkat Broadlands Homeowner’s Ass’n, Inc. v. Opand at Broadlands, LLC
713 F.3d 175, 182 {ACir. 2013) (citingn the Matter of Exclusive Service Contracts for Provision
of Video Services in Multiplewelling Units and Other Real Estaibevelopments25 FCC Rcd.
2460, 2461(2010)). The bulk billing arrangement is permissible because it lowesss for
residents of the MDUWy eliminating the expenses the provider would incur by marketing and
selling services to each residdvibreover, “[a]bulk billing [arrangementloes not prevent MDU
residents from obtaining services from another [provider], assuming that anotiergabgr will
wire the MDU, if necessary. . . . Any such residents, however, must pay for both the lndk bill
[provider] and the services of the other [provider]. As already noted, bulk billing does not
physically or legally prevent a second [provider] from providing service to an MDU resident and
does not prevent such [a provider] from wiring an MDU for its service, subject to thesgierm
of the MDU owne.” 25 FCC Rcd.at 2465. While “building exclusivity clauses” are
unenforceable, “bulk billing arrangements” are permissible and enforcéablefore even if the
Court found thathe “exclusivity clausé was unenforceabl@ the instant casehe remainder of
the agreement beten the parties would stand as a bulk billingangementand the Association
(and residents of the Association) would still be obligated to pay the monthly fee to the Singh
Defendants.Thus, afavorable court ruling would have no material impact on ébenomic
relationship between the parties. The Associatiortthasfailed to allege the third element of the
standing framework.

As a final matter, the Court wishesdmplain why leave to amerttle complainshould
not be gvenfor a second timeéAlthough Federal Rule of Civil Procedure 15geovides that leave
to amend a complaint shall be “freely given when justice so requires,” futilimendment is a

proper basis for denyirigave to amendilexander v. AOL Time Warner, In&é32 F. App’x 267,



Case 1:19-cv-23685-JLK Document 62 Entered on FLSD Docket 11/24/2020 Page 9 of 10

269 (11h Cir. 2005).Here, since the agreement between the parties would stand as a bulk billing
arrangemengven if the Court were to rule the Association’savor, leave to amend should not
be gvenbecause amendment of the complaint woultubke; the Court does not foresdeatany
additional allegations or jurisdictional discovery would alter that concludionsum, the
Association lacks standing, and Count | should be dismissed accordingly.

B. State Law Claims(Counts Il and III)

Counts lland Il of the Amended Complaint bring claims faolations of Florida law,
primarily the HOA Act.SeeAm. Compl. at 25, 26The Court, having dismissed the sole federal
claim raised in the Amended Complaint, declines to exercise supplemental junsdicer the
remaining state law claim&ee Tropical Paradise Resorts, LLC v. JBSHBM, ,LING. 18cv-
60912, 2018 WL 4932282, at *4 (S.D. Fla. Oct. 28, 2018) (“Federal law permits [courts] to decline
to exercise supplemental jurisdiction over state law claims where it ‘has skshail claims over
which it has original jurisdiction.”) (quoting 28 U.S.C. § 1367(c)(3)).

Accordingly, ater careful considerationit is ORDERED, ADJUDGED, AND
DECREED that

1. Defendant Comcastable Communication’®otion to Dismis§DE 44)be, and the same
is, herebyGRANTED;

2. The Singh Defendants’ Motion to Dismid3E 45)is herebyGRANTED; and

3. Key Weg Golf Club Homeowners Association, Inc.’s Amended Complédi 39) is

herebyDISMISSED WITH PREJUDICE .
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DONE AND ORDERED in Chambers at the James Lawrence King Federal Justice

Building and United States Courthouse in Miami, Florida thik 8dy of November, 2020.

o

A I -t {
KING *

" JAMES LAWRENCE F
£~/ UNITED STATES DISTRICT JUDGE

cC: All Counsel of Record
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