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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No. 11-14345-Civ-SCOLA
STEVEN BARNETT et al,

Plaintiffs,
VS.

W. CHRISTOPHER BLANE&et al,
Defendants.
/
ORDER ON MOTIONSTO DISMISS

THIS MATTER is before the Court on Defdant W. Chris Blane’s Motion to Dismiss
(ECF No. 74), and Hans Eri¢ogel's Motion to Dismiss (EF No. 75). For the reasons

explained in this Order, Blare’Motion to Dismiss is granted ipart, and denied in part.
Vogel's Motion to Dismiss is denied.
|. BACKGROUND

This case involves allegations of a series@hplicated fraudulent schemes perpetrated
by Defendant W. Christopher Blane. The Pl&fintbteven Barnett, alleges that beginning in
2004 Blane convinced him to invest millions of dmdlanto several corporate ventures to fund
businesses ranging from a boat-making compang tmrporation that owned and controlled
several patents related to aguct used to repair manhole covers and pumping stations. The
allegations reveal three schemes allegedly estchted by Blane: (1) the Worldspan Marine
Scheme, (2) the Capital Span Scheamsl (2) the Poly-Triplex Scheme.

Regarding the Worldspan Marine SchenBgrnett alleges Blane stole money from
Barnett that was designated lbe invested in Worldspan Mae by depositing it in Blane’s
wife’s bank account. Barnett furthalleges that other portioreg Barnett’'s Worldspan Marine
investments were invested Worldspan Marine, but frauduldy credited as investments by
Blane and not Barnett. FingJl Barnett alleges that while Blane promised to match all
investments into Worldspan Mag made by Barnett, Blaneil&ad to do so. Regarding the
Capital Span Scheme, Barnett alleges that Biaiterl to match all investments made by Barnett,

as promised. Regarding the Poly-Triplex ScheBanett alleges that Blane failed to match all
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investments made by Barnett, as promised. &#tmiso alleges that Blane violated securities
laws with respect to this last Scheme.
[1. LEGAL STANDARDS

When considering a motion to dismiss undeddfal Rule of Civil Procedure 12(b)(6),
the Court must accept all of the Complaint’s allegations as toastraing them in the light most
favorable to the plaintiff. Pielage v. McConnell516 F.3d 1282, 1284 (11th Cir. 2008). A
pleading need only contain “a sharid plain statement of the ataishowing that the pleader is
entitled to relief.” Fed. R. Civ. P. 8(a)(2)[T]he pleading standarBule 8 announces does not
require ‘detailed factual allegans,’ but it demands more ah an unadorned, the-defendant-
unlawfully-harmed-me accusation Ashcroft v. Igbal 556 U.S. 662, 678 (2009). The plaintiff
must therefore articulate “enough fatb state a claim to reliefahis plausible on its face Bell
Atl. Corp. v. Twombly550 U.S. 544, 570 (2007).

“A claim has facial plausibility when the ghtiff pleads factual content that allows the
court to draw the reasonable inference thatdbfendant is liable for the misconduct alleged.”
Igbal, 556 U.S. at 678. “The plausibility standardhcg akin to a ‘probabty requirement,” but
it asks for more than a sheer possibilitgt a defendant has acted unlawfullyd. “Threadbare
recitals of the elements of a cause of actsupported by mere conclusory statements, do not
suffice.” Id. Thus, a pleading thatffers mere “labels andooclusions” or “a formulaic
recitation of the elements of a cause of action” will not survive dismisSaé Twombly550
U.S. at 555. “Rule 8 marks a notable and geume departure from the hyper-technical, code-
pleading regime of a prior era, but it does ndock the doors of discovery for a plaintiff armed
with nothing more thn conclusions.”Igbal, 556 U.S. at 679.

Where a cause of action alleges fraud, Fedetaé of Civil Procedure 9(b) must be
satisfied in addition to the more relaxed stanadrdule 8. Under Rule 9(b), “a party must state
with particularity the circumances constituting fraud or mistake,” although “conditions of a
person’s mind,” such as malice, intent, and krealgke, may be alleged mgrally. Fed. R. Civ.

P. 9(b). “The ‘particularity’ requirement servas important purpose fnaud actions by alerting
defendants to the precise misconduct with Wwhicey are charged and protecting defendants
against spurious charges of nmral and fraudulent behavior.” W. Coast Roofing &
Waterproofing, Inc. vJohns Manville, In¢.287 F. App’x 81, 86 (11tiCir. 2008) (citations
omitted).



[11.ANALYSIS

A. Counts XXI and XXIX: Violation of the Flada Securities and Investor Protection Act,
Florida Statute Section 517.3(Barnett Against Blane).

Since Barnett has not alleged that he hastbe@ldecurities at issue, he may only proceed

on his claim for recission of tretock; his claim for damages wile dismissed. Counts XXI and
XXIX are both brought under the Florida Securitiesl anvestor Act (Florida Statutes Sections
517.011 — 517.32). Barnett alleges that Blane nmadeerous misrepresentations in order to
induce Barnett to purchase shares of stocRaly-Triplex Technology (PT). (Am. Compl. |
317, ECF No. 72.) Count XXI seeks damagesdnnection with the stock sale. Count XXIX
seeks recission of the stock sale. Blane argluese claims should be dismissed because they
fail to meet the heightened pleading requirenwntederal Rule 9(b).Blane also argues that
Barnett cannot maintain both claims because the remeidéesdamages or recission) are
mutually exclusive.

A cause of action under the Florida Securitesl Investor Protéion Act must allege
and establish the following elements: (1) a matenarepresentation, (2) made with scienter or
reckless disregard as to the truth of the compatian, (3) that was jusibly relied upon, (4) in
connection with a purchase or sale of securities] (5) that the misrementation was the direct
proximate cause of the los€ompania de Elaborados de CafeCardinal Capital Mgmt., In¢.

401 F. Supp. 2d 1270, 1280 (S.D. Fla. 2003) (Ali@nal.). Florida Statute Section 517.211
provides for remedies in the form of either ssoon of the securities sale or damages suffered —
but not both. Fla. Stat. 8§ 517.2Hallani v. Am. Water Corp.574 F. Supp. 81, 84 (S.D. Fla.
1983) (Gonzalez, J.). A Floridgecurities-and-Investd’rotection-Act claim must be pleaded
with heightened specificity because it is essentially a claim for fr&ee. Arnold v. McF3ali839

F. Supp. 2d 1281, 1286 (S.D. Fla. 2011) (Middlebrools, & a claim for recission a plaintiff
need not show any causal connection betweemtheepresentation and his damages, in fact, a
plaintiff need not even alleged that he has been damdgeHB. Hutton & Co., Inc. v. Rousseff
537 So. 2d 978, 981 (Fla. 1989).

Barnett has alleged that in early 2009, at their shared office in Vero Beach, Florida,
Barnett and Blane had a conversation abouPihE stock sale. (Compl. §1 227-28, 321-22.) At
that time, Blane purportedly knowingly made tloowing false statement® Barnett: (1) at
any time Instituform, Inc. would purchase PToF at least $10 million, (2) Blane would match

Barnett’'s investments in PTT, and (3) Barnettuld receive a fixed rate of return for his



investment in PTT. Id. 11 228-29, 322-23.) Based on theseegtants, Barnett made a series of
investments in PTT between February 2009 and June 20091231, 324-25.) Barnett further
alleges that Blane knew that these three statemests false because at the time he made the
statements Blane knew: (1) Instituform had nermtion of purchasing PTT and certainly had no
intention of purchasing PTT for a minimuof $10,000,000; (2) Blane would never match on a
dollar-for-dollar basis the investments made bynB# into PTT; (3) Barnett would not receive
a fixed rate of return on the principal amoyaid by Barnett to pohase the securitiedd( 1
229, 323))

Based on these allegations, Barnett hagjaately pleaded a cause of action under the
Florida Securities anchVestor Protection Act. Barnett hdkeged what statements he contends
were fraudulent, who made them, where amiden they were made, and how they were
purportedly false. Barnett’s claim for damagesyéeer, fails because he has not alleged that he
sold the investments and that sidfered any loss. On this paifarnett’s claim of damages is
conclusory and would otherwise fail the Rule 9bgcificity requirement. Barnett’'s count for
recission may go forward because actual damagesnot even an element of this claim.
Accordingly, Count XXI is dismissed without prejudice, and Count XXIX remains.

B. Count XXII: Violation of Rule 10b-5 of #h Securities Exchange Act of 1934 (Barnett
Against Blane as to Poly-Triplekechnologies, Indnvestments).

This claim will be dismissed because Batrtets not sufficiently alleged an economic
loss. Barnett has alleged that Blane violatecti®e 10(b) of the Secities Exchange Act of
1934, 15 U.S.C. § 78j(b), and Rule 10b-5 prayatéd under that Act, 17 C.F.R. § 240.10b-5.
Identical to the allegations in the Florida-Seies-and-Investor-Proteon-Act claim, Barnett
asserts that in early 2009, at their shared office in Vero Beach, Florida, Barnett and Blane had a
conversation about the Poly-Triplex Technologies, Btock sale. (Compl. {1 238-39.) At that
time, Blane purportedly knowingly made the followifalse statements to Barnett: (1) at any
time Instituform, Inc. would purchase Poly-Tegl Technologies for at least $10 million, (2)
Blane would match Barnett’'s investments in Pamd (3) Barnett would oeive a fixed rate of
return for his investment ifPoly-Triplex Technologies. Iq. 11 239-40.) Based on these
statements, Barnett made a series of invessnerRoly-Triplex Technologies between February
2009 and June 2009.Id( 11 242.) Blane arguébat the Rule 10b-5 claims fail to satisfy the

heightened pleading requirement. Specificallygrigl takes issue with the allegations regarding



the Barnett's alleged damages, and how thegrtedly fraudulent statements caused Barnett’s
damages.

“In order to state a cause of action under fda¢ 10(b) and Ruld.0b-5, a plaintiff must
allege: (1) a misstatement or omission (2) of a nadttact (3) made with scienter, (4) on which
the plaintiff relied (5) that proximaly caused the plaintiff's injury.Tn re Sahlen &Assocs., Inc.
Sec. Litig, 773 F. Supp. 342, 351 (S.D. Fla. 1991) (#er, J.). “To satisfy the causation
element of a Rule 10b-5 cause aftion, the plaintiff must provéoth actual causation, or
‘transaction causation,” and proximatausation, or ‘loss causatiort.”Bruschi v. Brown 876
F.2d 1526, 1530 (11th Cir. 1989). gAaintiff pursuing a Rule-10B-claim must have actually
suffered an economic loss caused byplantiff's fraudulent statementsSeel5 U.S.C. § 78u-4
(requiring that the plaintiff prove that the tHefendant’s wrongful act caused the loss that the
plaintiff seeks to recover for). A Rule-1@b<claim must satisfy the heightened pleading
requirements of Federal Rule of Civil Procedure 9(Bee In re Sahlen & Assocs., Inc. Sec.
Litig., 773 F. Supp. at 352.

Barnett alleges that he hasen “monetarily damaged inathhe did noteceive a fixed
rate of return on the securities he purchdsddm. Compl. { 245.) This allegation does not
actually indicate whether Baett suffered an actual loss. Even if Blane misrepresented that the
Poly-Triplex Technologies securitieguld produce a fixed rate ofturn, if Barnédts actual rate
of return, variable as it may have been, was higha&n the promised fixed rate of return then
Barnett would not have suffered any loss. TakihgfaBarnett's allegations as true, he fails to
state a claim against Barnett for the sale oftbly-Triplex Technologiesecurities. This claim
will be dismissed without prejudice.

C. Count XXIII: Violation of Rule 10b-5 (Brnett Against Blane as to Eyewonder
Investments).

Count XXVII suffers from the same insuffazicies as Count XXII, discussed in the

preceding Section of this Order, and will likewise dismissed. In this Count, Barnett alleges
that Blane knowingly made several materialssteitements regarding the sale of stock in

Eyewonder, Inc. at a meeting in Vero Beachgrigla in October 2006. (Am. Compl. § 251.)

! Transaction causation is where the defendasttisements caused the plaintiff to make the
investment. In re Sahlen & Assocs., Inc. Sec. Litig73 F. Supp. 342, 351 (S.D. Fla. 1991)
(Hoeveler, J.). “To establishde causation, however, the pldinthust prove not only that, had
he known the truth, he would not have acted, ibuaddition that the untruth was in some
reasonably direct, or proximateay responsible for his los$d. (quotation omitted).



Specifically, Blane is purported to have stateat tine amount Barnett would pay for the stock
was the same as Blane had paid for he shamdsthat the sale complied with all Securities and
Exchange Commission regulationsd. (T 251.) Barnett concludesathhe has been “monetarily
damaged due to his purchasesbére of stock in Eyewonder.1d( T 257.)

This claim fails to adequately allege tHaarnett has suffered any actual loss. For
example, it is not possible to discern whether Barpaid more for the stock than its true value
or not. Barnett’s damages allegation is complatelyclusory. It fails t@assert with the required
specificity how Barnett was damaged. The clalvo fails to adequately allege causation.
Barnett fails to plead any connection betwdane’s misrepresentations and any economic
losses. For these reasons this claim will be dismissed without prejudice.

D. Count XXIV: Civil Theft(Barnett against Blane).

Barnett has adequately pleaded a claim foil theft. Under Florida Law, a cause of

action for civil theft must allege the statutory eants of theft, as well as criminal interteersh

v. Cofman 769 So. 2d 407, 409 (Fla. Dist. Ct. App. 200€)ing Fla. Stat. 8§ 772.11 (1997)).

Theft is defined as knowingly using another persgroperty with the intent to deprive the true
owner of a right to the property tw wrongly appropriatéhe property from the true owner. Fla.
Stat. § 812.014 (2012).

Barnett has alleged that through a sedesletailed transaains, Blane stole $239,500
from him between April 2006 and March 2007Am. Compl. {1 260-61.) Blane purportedly
accomplished this theft, in part, by wrongly ititing some of Barnett’'s contributions to
Worldspan Marine as being from Blandd.] Blane also allegedly simply stole other sums of
money that Barnett had designatedifsrestment in Worldspan Marineld() These allegations
adequately plead facts sufficient to state a claintifal theft against Blane. This claim will not

be dismissed.

2 The Court has also considered Blane’s argurtfet this claim is time-barred because it does
not relate-back to Barnett's initial Complaint. This argument necessarily involves a
determination of whether thdleged Eyewonder-stock fraud is a part of the overall scheme to
defraud as Barnett asserts. T®eurt concludes that this type détermination is better suited

for a summary-judgment motion because it necessamniglves an inquiryinto the parties’
motives and other related facts.



E. Counts XXVII and XXVIII: Civil RICO Clams (Barnett against Blane) (CSpan
Financial, LLC against Blane).

Both Barnett and CSpan Financial, LLC haudficiently asserted a civil RICO claim
against Blane. The Federal Racketeering Imiteel and Corrupt Organizations Act, 18 U.S.C.
88 1961-1968 (2006) (“RICO Act”), makes it illegébr any person employed by or associated
with any enterprise engaged in,tbe activities of which affect, interstate or foreign commerce,
to conduct or participateljirectly or indirectly,in the conduct of such &rprise’s affairs through
a pattern of racketeering activity.” 18 U.S&1962(c) (2006). To state a claim for a federal
civil RICO violation a phintiff must allege “(1) conduct (2) @in enterprise {Zhrough gpattern
(4) of racketeering activity,” thatsulted in (5) injury to a business or property, and that (6) the
injury was caused by the substantive RICO violati@filliams v. Mohawk Indus., Inc465 F.3d
1277, 1282-83 (11th Cir. 2006).

“Racketeering activity,” as defed, includes such predicate saels mail and wire fraud.

18 U.S.C. § 1961(1). “Mail or wire fraud occurs wreeperson (1) intentionally participates in a
scheme to defraud another of mypme property and (2) uses theitear wires in furtherance of
that scheme.”Am. Dental Ass’'n v. Cigna Cor605 F.3d 1283, 1290 (11th Cir. 2010). “Civil
RICO claims, which are essentially a certaiedal of fraud claims, must be pled with an
increased level of specificity.’/Ambrosia Coal & Const. Co. v. Pages Morald82 F.3d 1309,
1316 (11th Cir.2007). “To satisfye@hRule 9(b) standard, RICO moplaints must allege: (1) the
precise statements, documents, or misrepresentations made; (2) the time and place of and person
responsible for the statement; (3) the conterd manner in which the statements misled the
Plaintiffs; and (4) what the Defendants gained by the alleged frddd&t 1316-17. Where the
alleged RICO predicate acts consist of maid avire fraud, a plainfi must allege with
particularity the contents dhe communications, who was invotlievhere and when they took
place, and explain why and hdtey were fraudulentCf. Am. Dental Ass;i605 F.3d at 1291.

Barnett has alleged that beginning in 2004r®® convinced him to invest millions of
dollars into both the Worldspan Marineheene, and the Capital Span Schem®ee(generally
Am. Compl. 11 9-35, 288-300.) Spkcally, Barnett alleges that Blane stole money that was
designated to be invested in Worldspan Maand the CSpan Entities by depositing some of the
money in Blane’s wife’s bank account and also by fraudulently crediting the money that was
invested as investments from Blane and not Barnkett ] 22, 293 & 296.) Barnett also alleges

that Blane’s false promises to invest matchinfladl® in the various schemes were a part of the



RICO enterprise. 14. 11 18-19, 24, 33-35.) CSpan allegeattit was injured in a similar
manner. id. 1 307-314.)

The Amended Complaint adequately sets forth with sufficient precision the allegedly
fraudulent actions and misrepresentations made by Bléohef7(13-35, 297-98.) The Amended
Complaint plainly asserts Barnett’'s theory bbw Blane’s statements and actions were
fraudulent and misleading. Thaeading adequately asserts h@lane benefited from the
purported RICO enterprise.S€e id. Finally, unlike Barnett’s initial complaint, the amended
pleading asserts the RICO claims’ predicate acts with sufficient detdil.{{[ 292-98, 313.)
Accordingly, the RICO claims will may proceed.

IV.CONCLUSION

For the reasons exphed above, it ©RDERED and ADJUDGED as follows:

1. Blane’s Motion to Dismiss (ECF No. 74) GRANTED in part and DENIED in part.
Counts XXI, XXIl and XXIII are dismissed ihout prejudice. Counts XXVII, XXVIII,
and XXIX remain.

2. Defendant Hans Vogel's Motion to Dismi@SCF No. 75), which sought dismissal over
state law claims assuming that all federalrok would be dismissed in Blane’s Motion to
Dismiss, iISDENIED since some federal claims remain.

DONE and ORDERED in chambers, at Miami, Florida, on March 13, 2013.

BERT N. SCOLA, JR.
UNITED STATESDISTRICT JUDGE



