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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No. 2:15-CV14191-ROSENBERG/LYNCH

CARRINGTON CAPITAL
MANAGEMENT, LLC,

Plaintiff,
V.
KEVIN J. CARR,

Defendant.
/

ORDER GRANTING DEFENDAN T'S MOTION TO DISMISS

This matter is before the Court on DefentaMotion to Dismiss [DE 24]. The Motion
has been fully briefed kiyre parties. The Counas reviewed the documents in the case file and
is fully advised in the premises. For the reasmtgorth below, Defendant’s Motion is granted
and Plaintif's Amended Complaint is dismids&ith prejudice as Plaintiff's claims are
time-barred by the two-year Florida statute offations applicable to professional malpractice
claims.

l. BACKGROUND

Defendant is a property appraiser. DE 23 JDefendant authoremh appraisal dated
March 25, 2005.Id. § 7. Six years later, September 2011, the real property that was the
subject of Defendant'sppraisal was sold for a loss in a short sétke  14. At an unspecified
time after the short sale, Plaintiff was “assdnall rights regarding the actions of the

appraiser.” Id.  16. Plaintiff “discovered potential errors in the appraisal during an initial
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quality control review conducted on June2614” and initiated the present suit on May 28,
2015. 1d. § 18.
. LEGAL STANDARD

In considering a motion to dismiss, the Court must accept the allegations in a complaint
as true and construe them in a lighdst favorable to the plaintiffSee Resnick v. AvMed, Inc.
693 F.3d 1317, 1321 (11th Cir. 2012). At the plegditage, the Complaint need only contain
a “short and plain statement of ttlaim showing that the pleaderastitled to relief.” Fed. R.
Civ. P. 8(a)(2). Allthatis reqred is that there are “enough factstate a claim to relief that is
plausible on its face.Bell Atl. Corp. v. Twomb|y550 U.S. 544, 547 (2007).

[I. ANALYSIS AND DISCUSSION

Plaintiff has brought four cots against Defendant: breach of contract, negligence,
gross negligence, and fraud. Defendant arguassetich of these counts is time-barred by the
Florida statute of limitations. Florida lawrovides that ordinarglaims of negligence are
subject to a four-year statute of limitatiomghereas claims of professional malpractice are
subject to a two-year statute of limitats. Fla. Stat. 88 95.11(3)(a), (4)(&)jrst Mutual Grp.
v. Klein, No. 2:14-CV-14462 (S.D. Fla. June 19, 2019)he origination of a professional
malpractice claim, in contract or in toid,irrelevant for staite of limitation purposes:

[A two-year period applie® a]n action for professiohmalpractice, other than

medical malpracticeyhether founded on contract or tort provided that the

period of limitations shall run from the tintlke cause of action is discovered or

should have been discovered with thereise of due diligence. However, the

limitation of actions herein for professional malpractice shall be limited to
persons in privity with the professional.

! The parties agree that Florida law applies to Plaintiff's claifee Reisman v. Gen. Motors CoBa5 F.2d 289,
291 (11th Cir. 1988) (“Except in matters governedthwy federal Constitution or by acts of Congress, federal
courts in diversity cases must apply the law offtiiem state, including its statute of limitations.”).
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(emphasis added). Professional malpractice fislai to an ordinary negligence claim except
that the negligent party must be engaged‘'pratession’ as defined und€&lorida law, and the
applicable standard of care is that degree & aaed by similar professionals in the community
under similar circumstances.” FDIC v. Kardos Appraisal & Consulting Co.No.
6:12-CV-75636, 2014 WL 235470, (M.D. Fla. 2014) (citingMoransais v. Heathmarr44
So. 2d 973, 975 (Fla. 1999)). An appraiser digprofessional within the meaning of 8§
95.11(4)(a).” FDIC ex rel. Colonial Bank v. PearNo. 8:12-CV-1813, 2013 WL 1405941, at
*5 (M.D. Fla. 2013) (quoting Fla. Stat. § 475.611(1)(h)).

In Sheils v. Jack Eckerd Cor60 So. 2d 361, 363 (Fla. Dist. Ct. App. 1990), a Florida
District Court of Appeal held that the twear statute of limitations for professional
malpractice applied to the plaintiff's strict lidity, negligence, and breach of warranty claims.
See also Kleimt 5. In reaching its conclusion, the courteabthat “[it] is not disputed in this
case that but for the alleged negligence of bggs pharmacist thereauld have been no error
in the prescribed dosage and appellants @vdalve no cause of action under any theory.”
Sheils 560 So. 2d at 363.Because the plaintiffs’ claims isheils were based on a
professional’s negligence, the court found t8&5.11(4)(a) applied to all of the plaintiffs’
claims, notwithstanding the fact that the pldist claims had been brought against a business
entity, not theprofessional.ld.; see also Tambourine Comercio International SA v. Solgwsky
312 F. App’x 263, 281 (11th Ci2009) (“[W]e hold that the digtt court was correct in
treating [plaintiff's] breach of fiduciary duty cha[, which is ordinarilysubject to a four-year
statute of limitations,] against its former coehas a professional magztice claim subject to

the two-year statute of limitations.”).



Here, all of Plaintiff's claimsare likewise based on thdltae of a professional acting
within his professional capacity:

The Defendant’s appraisal was the priyiaasis for Gulf Stream Business Bank

(hereinafter “Lender”) to approve amdovide funding for a loan on the Real

Property in the amount of approxitely $240,000.00 on or about May 5, 2005.

The appraisal done by Defendavds in the amount of $370,000.00.

Had the appraisal been for the accukatieie of the Real Property, the Lender
would not have approved or funded said loan.

DE 23 11 8, 9, 13. Lik8heils but for Defendant’s alleged pesfsional malpractice, Plaintiff
would not have a cause of actionder any theory. Notablyll af the foregoing assumes that
Plaintiff is in privity with the original lendewho ordered the appraisal, because this is what §

95.11(4)(a) requires. But Plaintiff has pled privity:

By agreement, Plaintiff was assigned rdhts regardingthe actions of the
appraiser, including the righf the Lender or its assigns to bring this action, on
June 10, 2011. As such, Plaintiff is respblesfor enforcing all actions against
the appraiser.

Plaintiff is the owner and holder ofie underlying obligation for which the
above-described appraisal wesued, and is the successor in interest of both the
equitable and legal intereist the underlying obligation and the appraisal upon
which this action is based.

DE 2311 16, 17. The Court therefore concludes that for all of the foregoing reasons, the statute of
limitations applicable to all of Plaintiff's claims the two-year statute of limitations containe@ in
95.11(4)(ay

Defendant’s opposition on this point warns discussion. Defendant citesLishman

Brothers Holdings Inc. v. Phillip$s69 F. App’x 814, 817 (11th Cir. 2012) for the proposition

2 Even if the Court were to apply Florida’s five-yestatute of limitations for brehcof contract actions to
Plaintiff's breach of contract clainthe five-year period would begin to run from the date of breach and would
clearly be time-barred in this case. 8Seussion on delayed discovery and damages resulting from the impaired
value of notes secured by real propeirra.
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that a four-year statute of limitations ajegl to claims for negligent appraisald.ehman
Brothersdoes stand for that propositior,ehman Brotherss unpersuasive, however, for a
number of reasons. Firéehman Brothers an unpublished case thahist controlling on this
Court. See Bonilla v. Baker Concrete Const., J@87 F.3d 1340, 1345 n.7 (11th Cir. 2007)
(“Unpublished opinions are not controlling autiprand are persuasive only insofar as their
legal analysis warrants.”). eBond, the Florida law cited abomecontrolling authority on this
Court. Bravo v. United States577 F.3d 1324, 1326 (11th Cir. 2009). Third, another
unpublished Eleventh Circuit cas€ambourine Comercio International SA v. Solowsky
appears to conflict withhehman Brothersnsofar as inTambourinethe Eleventh Circuit
affirmed a district court desion that applied Florida’'s twgear professional malpractice
statute of limitations to a cause of action &lgi limited by Florida’s four-year statute of
limitations because of the substance of th&inpiffs’ underlying allegations; the court in
Lehman Brothersappears to not have cadesred the possibility that an appraiser is a
professional under Florida law which in turn requires the application of Florida's two-year
professional malpractice statute of limitatippsovided that the underlying allegations are
dependent upon professiomahlpractice. 312 F. App’at 281. Fourth, theehman Brothers
decision is inapposite with Florida principlesstatutory construction insofar as when more
than one statute of limitations appliesatolaim, the lesser period of time appfieSee Sheils
560 So. 2d at 363. Fifth and fiha the persuasive value d&ehman Brotherss called into

question because that case naitesst Florida law on a key poiht.More specificallyLehman

3 Similarly, the more specific provision—professiomagligence—takes precedence over the more general,
catch-all provision—general negligencgee Sheil$60 So. 2d at 363.

* To be fair, it would apear that the facts afehman Brotherslid not present a close qties with respect to the
dates at issue and, as a result,Litleman Brothersourt may not have deemed it necessary to probe this area of
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Brothersincorrectly stated that the “discoveryeal(where the limitations period begins to run
when a plaintiff knows or should know a caudeaction has accrued) applies to a general
negligence claimSee Lehman Brothers69 F. App’x at 817 (“We age with the district court

that Florida’s long-standing ‘discovery rule’ctiites the conclusionah[the] complaint was
untimely.”). In support of this proposition, thehman Brotherdecision cites t&ity of Miami

v. Brooks 70 So. 2d 306, a 1954 case decided in the Florida Supreme Court, which did hold that
the delayed discovery doctrirapplies to negligence claims. Since that case was decided in
1954, however, the Florida legislature has ameritle statute of limitations, placing greater
restrictions on the application of the delayksicovery doctrine, and these amendments have
been recognized by thelorida Supreme Court.See Davis v. Monahar832 So. 2d 708,
709-710 (Fla. 2002) (noting that tRéorida legislature has statétht a cause of action accrues
when the last element of the cause of actoours and that an exception (for delayed
discovery) is only made for fraud, professibmaalpractice, productdiability, and some
intentional torts).

Under current Florida law, the delayed discovery rule does not appierteral
negligence claims—the delayed discovery rule only appligsai@ssionahegligence claims
that are in turn governed byhao-year statute of limitations:

Section 95.11(4)(a) creates a two-yearitations period for suits brought for

professional malpractice where the parties in privity. In the absence of this

statute, suits grounded in contract wob&lsubject to the limitations period of

five years as set forth in section 95.0{¢2, Florida Statwds (1983). Likewise,

suits brought in tort would be governbg the four-year statute of limitations
pertaining to generalegligence actionSee id§ 95.11(3)(a).

law.



Baskerville-Donovan Eng'rs, Inc. v. Pensacola Exec. House Condo. Assn58dcSo. 2d
1301, 1302 (Fla. 1991). Thus, in the hypothetical absence of the two-year period imposed by §
95.11(4)(a) (or in the absence of gy, Plaintiff's claims woull have accrued at the time the
original lender received a negligent apprimad funded a loan on improperly valued real
estate. See Nale v. Montgomery68 So. 2d 1166, 1167 (Fla.dRi Ct. App. 2000) (holding
professional negligence law is inapplit@to an ordinary negligence clainbavis 832 So. 2d

at 709-10 (delayed discovery daext apply outside of the exdisgns delineated by the Florida
legislature and certain very special circumstanegsko v. Diocese of Steubenvill®3 So. 3d
83, 84 (Fla. Dist. Ct. App. 2013) (delayed disagvdoes not apply to ordinary negligence
claims);Doe v. Sinrod90 So. 3d 852, 854 (Fla. Dist. Ctp 2012) (declining to apply the
delayed discovery doctrine to a negligence actip)termeyer v. Miller427 So. 2d 343, 346
(Fla. Dist. Ct. App. 1983) (“When . . . the secumty[the loan] was impaired],] there was an
immediate diminution in the market value of [pl#i’s] note and mortgage . . . . [this] supplied
the damage element essential ®alecrual of a cause of action$ge also Raie v. Chemivova,
Inc., 336 F.3d 1278, 1280-81 (11th Cir. 2003) (noting Hatida’s delayed discovery rule for
the statute of limitations i&s narrow as can be”).

Based upon the foregoing, the Court appkeswo-year statute of limitations to
Plaintiff's claims. See La Grasta v. First Union Sec., |i858 F.3d 840, 845 (11th Cir. 2004)
(dismissal based upon statute of limitation is appropriate only if it is apparent from the face of
the complaint that the claims are time-barredjere, even if the Court accepts the date

proffered by Plaintiff as the date upon whith apply the Floridastatute of limitations,



September 29, 20PIPlaintiff's claims were time-bardeon or about September 29, 20E¢e
DE 23 § 14. Plaintiff initiate this case on May 28, 2015.
V. CONCLUSIONS AND RULING
It is thereforeORDERED AND ADJUDGED that Defendant's Motion to Dismiss
[DE 24] is GRANTED, that Plaintiff's Amended Complaint i®ISMISSED WITH
PREJUDICE, that all pending motions ai2ENIED AS MOOT, and that the Clerk of the
Court shallCLOSE THIS CASE.

DONE and ORDERED in Chambers, Fort Pierce, Florida, this 9th day of November,

ﬂ@b» A KR@AWL

ROBIN L. ROSENBERG
UNITED STATES DISTRICT JU E

2015.

Copies furnished to Counsel of Record

® This is the date that the real property at issue wasféaad via a short sale, whichtie event that similar cases
have used to calculate the statute of limitaiperiod for appraisal malpractice clain®ee Kleirat 5.
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