Bryant v. Mascara et al Doc. 259

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
CASE NO.: 2:16CV-14072ROSENBERG/REINHART

VIOLA BRYANT, as Personal Representative
of the Estate of GREGORY VAUGHN HILL, JR.,

Plaintiff,
V.
SHERIFF KEN MASCARA, in his Official
Capacity asheriff of St. Lucie County and
CHRISTOPHER NEWMAN,

Defendants.

ORDER DENYING PLAINTIFF'S MOTION FOR NEW TRIAL

This Causeis before the Court on Plaintiff's Motion for New Trial. DE 237. Defenslant
respamded, DE 247, and Plaintiff replied, DBER2 For the reasons set forth below, the Court
hereby denies Plaintiff’'s Motion for New Trial.

l. BACKGROUND

This case arises from an incident in which Defendant Christopher Newman, @ucist. L
County Sheriff's Deputyfatally shot Gregory Vaughn Hill, Jr. through Mr. Hill's garage door
while responding to a noise complaint. This case proceeded to trial on May 17, 2018 on two
counts: a excessive forcelaim under 42 U.S.C. 8§ 1983 against Defendant Newman and a
negligerce claim against Defendant Sheriff Ken Mascara in his Official Capacity adfSieri
St. Lucie County.

On May 24, 2018, the jury returned a verdict for the Defendants. As to the § 1983 claim
against Defendant Newman, the jury found thafendant Newman did not use excessive force.

DE 223at 1. As to the negligence claim, the jury found that there was negligence onttbe par
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Sheriff Ken Mascara in his Official Capacity as Sheriff of St.ikuCounty, through his deputy
Christopher Newman. Id. at 4. The jury, however, also found that Mr. Hill was under the
influence of alcoholic beverages to the extent that his normal facultiesmeseed andthatas

a result of the influence of such alcoholic beverage, Mr. Hill was more than Sauitdor this
incident and his resulting injuriesd. The jury found Sheriff Ken Mascara, in his Official
Capacity as Sheriff of St. Lucie County be 1% negligent and Mr. Hill to be 99% negligent for
Mr. Hill's injuries and awarded $1.00 each for funeral expenses and to each of Mrihiéks
minor children.ld. at 5-6. Because of the finding that Mr. Hill was under the influence of
alcoholic beverages to the extent that his normal faculties were impaireaahe tvas more
than 50% at faultPlairtiff was not entitled to any damagaader Florida lawSee Fla. Stat. §
768.36.Now before the Court is Plaintiff's Motion for New Trial.

Before proceeding tats legal analysis, the Court na¢hat the tragic events that led to
this case, coupled with the nature of the jury’s verdiotlerstandably has elicitesth emotional
response. The Court does not take tad lightly. It is deeply tragic that Mr. Hill lost his life
that Plaintiff Ms. Bryantlost her son; that M#ill's fiancée lost rer fiancéand the father of her
childrenr and that threeyoung children lost their father, following a noise complaint.
Neverthelessthe Courtmustanalyze the legal issues before it, under the applicable law, and
determine if any of them alone or cumulatively give rise to a legal basis éw &ial.

. ANALYSIS

Federal Rule of Civil Procedure 59 states that Court may grant a newdriahtf reasn

! The Court notes that Plaintiff filed a Motion for Juror Interview and Motion for édavFile
Additional Evidence in Support d?laintiff's Timely Filed Motion for New TrialDE 253.1In

that Motion, Plaintiff sought leave of Court to interview the julmesausdPlaintiff argued that
postirial statements made by Juror #6 raised questions of whether extraneous ptejudici
information was improperly brought to the jisyattention and whether there was a mistake
made in entering the verdict on the verdict fokdhat5. The Court denied the Motion. DE 258.
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for which a new trial has been heretofore been granted in an action at law al tedet.” In

her Motion for New Trial, Plaintiff makes the following arguments: (1) defeaspert
Christopher Lawrence gave improper and inconsistent testimony; (€ptimé issued erroneous
evidentiary rulings regarding the firearm and shorts used as a demonstictared avir. Hill's
probationary status; (3) defense witness Sergeant KyléKiestimony was based on materially
false facts and Defendant Newman matirieghanged his testimony based on evidence he heard
during the trial; (4) the jurors either did not understand the jury instructions odauateheir
verdict to be punitive; (5) the verdict is against the clear weight of the evidaende6) the
cumulatve effect of the errors and evidentiary rulings warrants a new trial. The Gdlrt
address each argument in turn.

A. Defense Expert Christopher Lawrence

Plaintiff argues that‘Defendants’ retained expert witness, Christopher Lawrence’s
contumacious testinmy created severe prejudice on the proceedings.” DE 237 at 4. PRintiff
counsel points to the fact that Mr. Lawrence asked Plaintiff’'s counsel t& speahen Mr.
Lawrence did not ask Defendants’ counsel to speak up on direct examitctaird-5. Phintiff
also notes that when Plaintiff's counsel asked Mr. Lawrence for an accountoogtefof his
services, “Mr. Lawrence bellowed out his father had recently passed away a ‘ceegke prior
and other questions would be difficult to answed.” at 5. Plaintiff's counsel states that this
statement was unfair, improper, and a lie, as Mr. Lawrence’s father had digaibfa0) 2018
which was more than a couple of weeks before Mr. Lawrence’s May 23, 2018ot@gtid.
Plaintiff states that Mr. Lawreets responses to Plaintiff's counsel’'s questions became
increasingly nosresponsiveld. at 5-6. Ultimately, Plaintiff argues th&Mr. Lawrence’s non

responsive commentary, repeated sudden and selective hearing loss, exhaustion,iageblam



Plaintiff after a completely problem free direct examination was not only a violation of Fed. R
Evid. 702, but created such irreversible prejudice that it warrants a newnttighactions.’d.
at 6.

Defendants respond that it is not surprising that Mr. Lawrence did not ask Defendant
counsel, Mr. Bruce Jolly, to speak up as Mr. Jolly has a loud voice, and points to Menteais
February 7, 2017 deposition in which Mr. Lawrence specifically informed Plaintdtmsel of
Mr. Lawrence’s hearing limitations. DE 247 at 3. Defendants also arguthéhatention of the
passing of Mr. Lawrence’s father is a trivial argument and clearly satfeeient ground for a
new trial.ld. at 3-4. Defendantstatethat “Mr. Lawrence condtied himself professionally at all
times during the trial. This is further evidenced by the fact that it was not untitlat@&aintiff
lost the trial that claims of improper conduct on the part of this withess aréeiog lodged.”

Id. at 4.

The Cout finds that nothing in Mr. Lawrence’s testimony created prejudice on the
proceedings. First, the Court notes that it is not surprising that a witness wuoealdifiezulty
heaing onecounselbut not anothefor a variety of reasons including the volume of counsel’s
voice or counsel's use of the microphone. Mr. Lawrence told Plaintiff's cowalsmit his
hearing limitationbefore croseexamination begarfrial Tr., May 23, 2018, at 5R1-23(“l am
going to remind you, please, he did a good job speakinghyearing is not that great, | do not
want to ask you to repeat yourselfdnd had previously told him about his hearing limitation at
his February 7, 2017 deposition, DE 24 At 2 (A. Could | ask you to make sure you speak up?
Q. Yes.A. | hear what-I can hear people speaking, but | don’'t always hear clearly what has

been said. My hearing is not as good as it used tQb®&kay.A. So | may ask you to repeat



yourself.”). Accordingly, the Court rejects Plaintiff's argument that Mr. Lawrencegtfed
hearing loss when conveniengée DE 251.

Second, the Court agrees with Defendant that Mr. Lawrence mentioning that his fathe
had passed away a few weeks before trial is not so prejudisitd warrant a new trial.
Plaintiff's counsel asked Mr. Lawrence why Mr. Lawrence had not preparaavaice of his
fees in the case prior to tridlrial Tr., May 23, 2018, at 513+15.Mr. Lawrence stated that his
father had died and that he had not prepared his invoice because he had been tending to other
matters.ld. at 51:5-2Q The Court notes that Plaintiff's counsel did not move to strike Mr.
Lawrence’s testimony regarding the death of his father. The Court agrtdeBetendants that
this testimony was somewhat trivial andrtainly did not create unfair prejudice to warrant a
new trial.

Third, the Court does not find that Mr. Lawrence’s answers wergesponsive or that
his testimony prejudiced Plaintiff's right®uring the crosexamination of Mr. Lawrence,
Plaintiff’'s counsel only once sought the Court’s assistance as to thespmnsiveness of Mr.
Lawrence’s testimony. Plaintiffsequest for Court assistanoecurred when Plaintiff's counsel
asked Mr. Lawrence to stepwn from the witness stand and demonstveltat Mr. Lawrence
understood Mr. Hill's body mechanics were at the time of the incident:

Q. Let me fast forward some. Could you step down, please, and demonstrate what

you know the facts to be insofar as Mr. Hill's body mechanics at the time this

happened?

A. Okay, clarify. That is a pretty broad statement.

Q. Certainly. You did this when you were on the stand, but the stand was blocking

you. | would like you to step down here and show what you understand Mr. Hill's

body mechanics were at the time of thisident.

THE WITNESS Is that okay, your Honor?

THE COURT: Yes, you may.

THE WITNESS When | went to the scene, | wanted to see what the garage door
looked like when it was opened and closed. | went to the scene and | opened it



and closed it. It binds, doesn't roll nice and smooth like other garage doors | have
seen, it is metal.

| looked to see if there is any evidence someone backed a car against it. There is
quite a bit of time between when the event occwyed

MR. PHILLIPS: Your Honor, this is nonrespseive. | asked him to recreate Mr.

Hill's body mechanics.

THE COURT: Can | ask our witness if you'd stand where counsel is so both our
court reporter can better hear you and the jury can hear you and see you. Thank
you.

THE WITNESS When | got there, the door bound, as | pulled down on the door,
my other hand wanted to come up at the same time. It took effort to pull it down,
your other hand would come up like this. | said, okay, | can see how it could play
out.

BY MR. PHILLIPS

Q. You can resume your seat.

Trial Tr., May 23, 2018, at 621-63:25.Plaintiff's counsel sought the Court’'s assistance and
then continued with his crogxaminationThe Court notes that Plaintiff's counsel never moved
to strike Mr. Lawrence’s testimorgr made any argument to the CoudttRlaintiffdid not have
afull opportunity to crosexamine the witnes3 here is certainly nothing in this interactitrat
would warrant a new trial for Plaintiff; there was no impairment of her suimtaghts

B. The Court's Evidentiary Rulings

Plaintiff argues that two of the Court’s evidentiary rulings substanpagjudiced herln
assessing evidentiary rulings already made by this Court, the questionthemtheadmission
of the evidence affected Pl&iifis substantial rights. “Error in the admission or exclusion of
evidence is harmless if it does not affect the substantial rights of the pdtaey.V. Sate Farm
Fire & Cas. Co., 734 F.2d 1441, 1446 (11th Cit984)(citations omitted). Plaintiff bears the
burden of showing that the decision(s) affectedsuibstantial rightdd. (citation omitted) First,
she argues that the Court erred in permitting the use as a demonstrative aidretthe dnd
shorts faind on Mr. Hill. Second, Plaintiff argues that the Court erred in permitting the

introduction of evidence that Mr. Hill was on probation, even though the Court instrbheted t
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jurors about the limited reason for which they could consider Mr. Hill's probatiotetniss The
Court addresses each argument in turn.

i. The Firearm and Shorts Use as a Demonstrative Aid

Plaintiff argues that Defendants disclosesks than fortyeight hours before the trithat
they were in possession of and intended to use as evidence the gun found in Mr. Hill's pocket.
DE 237 at 6. Plaintiff states that Defendants never disclosed the gun in any sixhederal
Rule of Civil Procedure 26(a) disclosuréd. at 7. Plantiff also state that she was prejudiced
because Defendants’ withess “Sergeant Lebeau was permitted to testifyhebbahdgun and
perform an impromptu demonstration of placing the handgun into therigiatkpocket of Mr.
Hill's jean shorts.”ld. Plainiff states that it was improper for a lay witness to perform this
demonstration, especially without advance warning to Plairdifat 6-7.

Defendants respond that the Court hasaaly ruled regarding Defendahtlisclosure of
the gun and the shorts. DE 247 at 5. Defendants also argue that the Couratidssbretion to
permit demonstrations that it believes will assist the jlay(citing United States v. Rackley,
742 F.2d 1266, 1272 (11th Cir. 1984)). Defants state th&ergeant Labeau’s demonstration of
the gun fitting in the pockedf Mr. Hill's shorts was appropriate to rebut Plaintiff's suggestion
“that Mr. Hill never held the gun at apgint during his interaction with the deputies because he
would not have had the time ntive opportunity to place the gun in his back pocket before being
fatally wounded.” DE 247 at 6.

The Court agrees with Defendan®sior to the trial Defendants filed a motion to allow
an unloaded firearm ithe courtroom as an éxbit during trial. DE 192. Plaintiff objected
arguing that the gun was not disclosed pursuant to Rule 26(a). DE 198. According tdf,Plainti

Plaintiff was completely unaware that Defendants were in possession gurthantil less than



48 hours before thgtart of trial; Plaintiff was never given the opportunity to inspect threagnd
Plaintiff's expert did not have an opportunity to examine the gun; and utilizinguithprgvided
no additional insight for the jury when theregere photographs available dwould only
prejudice Plaintiffid.

Defendants replied that the fact that the Sheriff's Office seized the firearmllaasMr.
Hill's clothing ha been well documented and was known to Plaintiff's counsel thoaghe
litigation. DE 205. Defendants arglithat they did disclose that they had the gun “in a material
respect through discoweor through the Defendants’ Rule 26 disclosurég.’at 1. Defendants
pointed to various disclosures that they ardwshould have informed Plaintiff that Defendants
were in possession of the gud. 1-2. For instance, they nadethat several of their Rule 26
disclosures listed the reports, inventory returns and criminal investigativeiaisatessociated
with the shooting invegation. Id. They also noté that Plaintiff listed the St. Lucie County
Sheriff's Office Investigabn Book in herRule 26 disclosure; that investigation book included
reports of deputies stating what evidence was seized, including thedgDefendants pinted
to their 2017 Exhibit Lists which had Evidence Lists as exhibits andistae Plaintiff did not
object or inquire about these exhibits. at 3. Defendants also noted that during the December 6,
2016 deposition of &geantEdgar Lebeau, Plainfi counsel inquired about whether the
physical evidence of the case would still be in the Sheriff's Office evidence. tdoat 3-4.
Sergeant.ebeau did not know the answer but provided Plaintiff's counsel with the name of the
person in the Sheriff's Office to whom Plaintiff's counsel should inquite.

During the trial, Defendants’ counsel stated that it was not seeking to have thedgun a
shorts admitted into evidee but wanted to use themdamonstrative a&l Trial Tr., May21,

2018, at 9:3-6.



At the trial, the Courstated:

Feckral Rule of Procedure 37(c)(1) [states thiitlhe parties fail to
identify witness as required by 26(a) or (e), the party is not allowed to use tha
information or evidence on a motion unless the failure was justified or harmless.

Even if the gun was not disclosed as clearly as it could haveumneten
Rule 26, the Court finds this is not prejudicial to Plaintiff because Plaintiff's
counsel was on notice, therefore the Plaintiff's objection under Rule 37 is denied,
and Defendants are not prohibited from using the gun under Rule 37.

The Court doesn'have to make a determination as to admissibility
because it is going to be used for demonstrative purposes, but it does not mean it
is coming in for evidence.

The gun has high probative value that Deputy Newman saw Mr. Hill
holding the gun. The physical evidence would include what the gun looked like,
and its size could be relevant to the jury in assessing Deputy Newman's actions.
And then there is the issue of how and if the gun could make its way into the back
pocket, so that clearly has been put oare¢hit is a relevant issue. It is up to
counsel how they want to argue the issue. As far as being used for demonstrative
purposes, the Court will allow it.

Trial Tr., May 21 2018, at11:8-124. The gun was not admitted into evidence but used as a
demongative aid. Accordingly, the Court need not determine whether it should have been
excluded under Federal Rule of Civil Procedure 37(cg Fed. R. Civ. P. 37(c)(1) If‘a party
fails to provide information or identify a witness as require®Rbie 264) or (e), the party is not
allowed to use that information . . . to supplydence . . . at a trial, unless the failure was
substantially justified or is harmless(@mphasis added). The Court notes, however, that
Defendants’ failure to explicitly discée that the gun was in their possession heasnless.
Plaintiff was clearly put on notice that Defendants collected the gun and shartgiriglithe
incident and there was no indication to Plaintiff that the gun and shorts ever fefidBets’
possession.

Additionally, it was proper to allow Sergeant Labeau to demonstrate thgurtheould fit
into the shorts pocket{A] trial court has broad discretion regarding experiments it will allow in

the presence of the juryUnited Sates v. Rackley, 742 F.2d 1266, 1272 (11th Cir. 1984)



(citation omitted) As the Court stated at trial, the gun had a high probative.vEdaé¢ Tr., May

21, 2018, at 1412. Throughout the trial, Plaintiff argued that Mr. Hill never had the gun in his
hand but rather the gun remained in his pocket throughout the interaction with the d&pajties.
e.g., Trial Tr., May 17, 2018, at 212-10.Because questions were raised about Mr. Hill's ability

to place the gun in his shorts, the probative value of s¢lesithe gunfit into the pocket of the
shortswas highand there was no error in allowing Sergeant Labeau to demonstrate that the gun
fit into Mr. Hill's back pocket.

ii. Mr. Hill's Probationary Status

Plaintiff argues that it was error for the Court to allow in any engdeof Mr. Hill's
probatiorary status because the fact that Mr. Hill was on probation “was not a known fact or
circumstance confronting Defendant Newman.” DE 237 at 9. Plaintiff argues\adgince of
Mr. Hill's probationary status was extrenjgbrejudical because it informethe jury that Mr.

Hill was a past criminald. at 13. Plaintiff also notes that Defendants submitted evidence that at
the time of the shooting Mr. Hill was actively committing a crime in that he was consuming
alcohol and possessing a firearm in violation of his probatmnPlaintiff argues that “[t]he
prejudicial impact of admitting such evidence . . . confuse[d] the jury as to thesis$ the
present 42 U.S.C. § 1983 and the Negligence cieat 14. Plaintiff notes that ti@ourt issued

the following limiting instruction: fadies and gentlemen, as you have heard, Mr. Hill was on
probation. This evidence is only admissible to the extent that you think it is relewdntHill's
actions on the date of the incident. It is tibe considered for any other purpose. What Mr. Hill
was on probation for is irrelevant and should not be considered by hbu&ccording to
Plaintiff, the Court’s “limiting instruction did nothing to quell the prejudicial impact of

informing that Mr.Hill was a criminal. It also did not delineate the relative inadmissibility
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probation had in the federal versus state law claich.at 15.

Defendant responds that the evidence of Mr. Hill's probationary status waslyprope
admitted because it added credibility to Defendant Newman’s claim regar@ingathner in
which Mr. Hill acted. DE 247 at 7 (relying dfscobedo v. Martin, 702 F.3d 388, 4D (7th Cir.
2012).

The Court finds that the evidence of Mr. Hill’s probationary status was relendrihat
it was not overly prejudicial, especially considering the Court’s limitirsfyuction regarding the
purpose for which the information was beedmitted. During trial, the parties fiercely disputed
whether or not Mr. Hill had a gun in his hand when he opened the garage door. Plaintiff argued
that Mr. Hill did not have the gun in his harsgg, e.g., Trial Tr., May 17, 2018, at 212-1Q but
that itwas in Mr. Hill's back pocket, which is where it was found by law enforcenieiad, Tr.,
May 23, 2018 at 10912—-13(“[T] he evidence is entirely inconsistent with it being out of Mr.
Hill's pocket.”). To support her argument, Plaintiffferedthe estimony of Earl Ritzline, a DNA
expert who testified that the gun had a low level mixture of at least three indliwiddEA, id. at
1092-11; the testimony of Dr. Robert Anderson, a medical examiner who testifiethéhahot
to Mr. Hill's brain would have rendered him incapable of any motor function, Trial Ty, 2lla
2018,at 36:115; and the testimony of Mr. Hill's daughter, Destiny, who testified that her Mr.
Hill was not holding a gung. at 109:2-5.

Defendants’ theory of the case was thtat Hill opened the garage door with the gun in
his hand. According to DefendantghenMr. Hill saw that it was law enforcememtocking on
his door,he knew he wa@ violation of two terms of his probation by being intoxicated and
possessing a firearree Trial Tr., May 23, 2018, at 155-24 Accordingly,Mr. Hill closed the

garage door in order to avoid being found in violation of his probaitibi:[B]ecause Mr. Hill
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knew he was on probation, had no business having a gun and being under theeirdfuenc
alcohol, his main concern was getting that gun out of view, get it in his pocket, patyitavd it
was found in his back pocket. He was able to put it there on hig)oWefendants relied on the
testimony ofDeputy Lopez that Mr. Hill was holding a gun when he opened the garage door,
Trial Tr., May 18, 2018, at 208:225; Defendant Newman’s testimony that $sav Mr. Hill
holding a gurwhen Mr. Hill opened the garage dop®rial Tr., May 22, 2018, at 136:3+19; and
the testimony of Niles Graben that Mr. Hill was on probation and that his probation mdhibit
the consumption of alcohol or the possession of a firearm, Trial Tr., May 21, 2018, at2R9:1
Because of the dispute regarding whether Mr. Hill had the gun in his hand when he dnlsevere
door, Mr. Hill's probationary status was relevant in order to add credibility tonDafe
Newman'’s version of the events.

The Court notes thahis case is not unlike the casekofight v. Miami-Dade Cnty., 856
F.3d 795(11th Cir. 2017).In that case, Miambade police officers attempted to perform a
traffic stop on an SUV but thédriver did not stopthe car Id. at 803-04. Eventually, the car
stopped at dead end and the officers exited their car with guns dralvet 804. The parties
disputedwhat happened next. The deferikeory was that the driver of the car intentionally
accelerated backward towards the officers who had to move to avoid being struck byidlee ve
Id. The officers then shot at the vehicle, killing two of the occupants and injuring al thifdhe
Plaintiff's theory of what happened was thahen the car was stoppeah officer fired a single
shot which hit the drivelld. The driver's bodythenfell forward and the car began accelerating
backwads, causing the officers to shoot at the vehilde. The Eleventh Circuit affirmed the
District Court’s decision to admit the driver’'s most recent convidgtighe § 1983 triatbecause

it was material to the defense theory that his earlier convietiohhis probation status caused
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him to initiate, and refuse to cease, flight when confronted by the offi¢emgght, 856 F.3d at
816. The Eleventh Circuit further explained that:
As for [the driver’s] criminal history, the evidence was plainly admissible runde
Rule 404(b)to establish his motive to flee from Officers Robinson and Mendez.
[The driver and the passengers] were all on probation at the time, and [the driver]
had a probation hearing the next day. Evidence of [the driver's] most recent
conviction, for which he was then on probation, was therefore probative of his
motive to flee from the officers: had he pulled over, he would have been caught
associating with other peoplen probation, which might have jeopardized his
probationary status.
Id. at 816-17.In Mr. Hill's case,evidence of Mr. Hill’s probationary status was probative of his
motive to close the garage door and put the gun in his back pocket, in order teeapardiging
his probationary statugvidence of Mr. Hill's probationary status was probative of the defense
theory of the casethat Mr. Hill answered the garage door with a gun in his hand and then
placedit in his back pocket.
The introduction of Mr. Hill's probationary status was also not overly prejudicidergé
Rule of Evidence 403 states th§fi He court may exclude relevant evidence if its probative value
is substantially outweighed by a danger of . . . unfair prejudice.” To limit thér pnégudice of
the evidence of Mr. Hill’s probationary status, the Court read the follolimting instruction:
“ladies and gentlemen, as you have heard, Mr. Hill was on probation. This evidence is only
admissible to the extent that you think it is relevant to Mr. Hill's actions on the tithe o
incident. It is not to be considered for any other purpose.” Trial Tr., May 18, 2018, at-150:10
This instruction limited the danger of any prejudicial effect of the jurors kigpthat Mr. Hill
was on probationAccordingly, when weighing the probative value and the danger of unfair

prejudice, the Court finds that the probative value of Mr. Hill's probationatysstaas not

substantially outweighed by a danger of unfair prejudice.

13


https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000607&cite=USFRER404&originatingDoc=I0da5d07031e211e78e18865f4d27462d&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.History*oc.Search)

C. Testimony of Sergeant Kyle King and Defendant Newman

Plaintiff arguegthat the testimony of Defendahexpert Sergeant Kyle King was based
on false facts and that Defendant Newman perjured himself after listening testtmony of
other witnesses. DE 237 at-1Y. Plaintiff states that Sergeant Kyle Kisgfowerpoint
reconstruction presentation was based on Defendant Newman’s prior statenteiMs tHil
had raised his gun about waist level when it was firgdat 16.Plaintiff notes that Defendant
Newman was present for thestimony of Plaintiff's expert, Dr. William Anderspnvho
“testified that it is unlikely that Mr. Hill raised a gun ‘anywhere nd2eputy Lopez based upon
the positioning of the hand relative to Mr. Hill's abdomen wouihdl.{citing Trial Tr., May 21,
2018, at 26:1924).According to Plaintiff, Defendant Newman materially changed his testimony
after hearing the testimony of other witnesses; Defendant Newemanstrated at trial that Mr.
Hill only raised his arm in a slightly upward direction, which is in conflict with rigr
statements that Mr. Hill had raised the gun waist level. DE 237 aPlaintiffs state that,
because of the change in Defendant Newman'’s testimony, Sergeant King’'pg@atveras not
an accurate reconstruction but the “Defendastill called Sgt. King to testify as an expert
witness at trial even though his testimony was limited to the admittedly inaccuastrection
of the subject incidentd.

Defendants respond that, even assuming Defendant Newman’s testimaalydiffered
from his previous deposition testimony, Plaintiff's remedy was to impeach@sie Newman
with his prior inconsistent statements at trial, not to seek a new trial. DE 247 defdards
also state that “to the extent Plaintiff takes issue with some of the informationii@gtekeived
in formulating his opinions, the appropriate way to address that was irext@ssnation of the

witness. Plaintiff had that opportunityd. at 10.
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Plaintiff replied that she did not have an opportunitgrmssexamine Sergeant King on
the fact that his reconstruction was not an accurate reconstruction of the taraeasof the
shooting because Sergeant King testified before Defendant Newman and itefessldnt
Newman'’s changed testimony that showed that Sergeant King's recoostrwets inaccurate.
DE 251 at 10.

The Court finds that Defendant Newman and Sergeant King's testimony did natigee]
Plaintiff's rights and that their admission does not merit a new trial. Defendanteraect that
Plairtiff's remedy for any changesni Defendant Newman’'s testimony was through
impeachment. If Defendant Newman had previously stated that Mr. Hill haetl rthe gun
higher than he demonstrated during the trial, Plaintiff should have impeached himsiptioihi
inconsistent statement€ertainly every change in a witness’s testimony cannot lead to a new
trial.

Similarly, there was nothing in Sergeant King's testimony that prejudiced Hlaintif
rights. Defendants did not bring up Sergeant King's powerpoirdi@tt examination; rather,
Plaintiff did on her crosexamination.Trial Tr., May 22, 2018, a41:2—7. And, Sergeant King
testified that his conclusions were based on photographs, physical evidence, andngtatem
including Defendant Newman’s pteal statementdd. at 28:1217. Sergeant King's testimony
did not even delve into where the gun was pointing when Defendant NewmanHshot.
testimony was simply that he did not see any inconsistencies when reviewmgdaece with
the deputies’ statement about what happendd.at 29:1723 During closing arguments,
Plaintiff's counsel said:

Sergeant Kyle King came in with opinions and a PowerPoint presentation

that didn't get presented, | guess, or he had prepared, and admitted that
PowerPoint presentation, or multiple photos like this, that he got it from evidence
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directly submitted by St. ucie County Sheriff's Office, nobody else, he didn't do
any independent.
| asked him if he did a PowerPoint about the facts that the jury heard, you

guys, how the arm could avoid being hit, blood spattering, DNA on the gun, no.

How he put it back in the back pocket with all this going on, no.
Trial Tr., May 23, 2018, at 117124 Plaintiff raised her concern with the weight the jury
should give Sergeant King’s testimony and made clear, as Sergeant King hadstamdhehat
his conclusions were based solely on the evidence that was given to him from ltheié&t.
County Sheriff's Officeld. The jury was able to consider what weight to give Sergeant King’s
testimony and, if the jurpelieved it conflicted with other testimony they tkdhe jurorswere
free to reject it. There was nothing in Sergeant King or Defendant Newmestiimony that
prejudiced Plaintiff's rights and Plaintiff is not entitled to a new trial on ttosid.

D. Jury’'s Verdict

Plaintiff argues that “[tlhe inconsistent and legally ioyer verdict indicates juror
confusion over the jury instructions and verdict form. In particular, there appeared to be
confusion over the jury instructions’ explanation of awardable damages and how thosesdamag
are apportioned on the verdict form.” DE728t 17. Plaintiff takes issue with the fact that the
Court did not read the title to each jury instruction when the Court charged thédjuay 18.
Plaintiff argues that the result of the Court not reading the titles of the jury tnstisicesulted
in jury confusion; this caused the jury “to make a finding that only nominal damages wer
appropriate or sought to punish the Plaintiff and awarded an amount unsupported byeevidenc
The issue here is that nominal damages only pertained to the federalgbiwglclaim,not the
negligence claim.1d. (emphasis in original). Plaintiff states that “[tjhe other logical explanation

for the jury’s inconsistent verdict was that it intended to be punitidedt 19.

Defendants responthat the jury instructions properly stated the law and that Plaintiff
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waived any argument that the Court erred in failing to read the title pages ofytivesjauctions
by not objecting after the Court read the instructions. DE 247 dt11@efendantsote that
Plaintiff's argument that the verdict may have been intended to be punitive ispeeutasion.
Id. at 11. Defendants also note that “[ijn any event, the jury’s decision as to Ptaddihages
was ultimately, in practical effect, irrelevant based on its finding that Mr. Hillintagicated
and that as a result of his intoxication was more than 50% at fault for higesngntitling the
Sheriff to judgment as a matter of law pursuant to F.S. § 763t 12.

The Court agrees with Defenda. First, the Court rejects Plaintiff's argument that the
fact that the Court did not read the title pages of the jury instructions prejudaetff® The
Court notes that, following the Court’s reading of the jury instructions, the Court agkbed e
party if the Court had read the instructiasdiscussed in the charging conference. Both parties
agreed that the Court had. Trial Tr., May 23, 2018623-97:9“From the Plaintiff, did the
Court give the instructions as discussed in the conferd&®IINES Yes, your HonorTHE
COURT: Are there any objections that have not already been made as a matter of k&8ord?
HINES. No, your HonorTHE COURT: Defense, has the Court read thstructions discussed in
the conferencePIR. BRUCE JOLLY: Yes.THE COURT: Are there any objections that have not
been made on the recorMR. BRUCE JOLLY: No, your Honor’). If Plaintiff thought that the
Court should have read the title to the jury instructions, Plaintiff should have raissoj¢hon
at that timeso that the Court couldave remediedPlaintiff's objectionat that time.The Court
also notes thataeh juror received a copy of the jury instructions that included the title bf eac
instruction.Accordingly, the jurorsouldhavereferredto the title of each jury instruction if they
were confused about what damages instruction applied to which claim.

Second, the Court notes that the verdict was not legally inconsistent and any confusion
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the jury may have had regarding the damages poritagally irrelevantLegally irrelevant, in
this context, means that the jury’s damages calculaiovithout practical effect because of the
jury’s determination as to liabilityand, accordingly, does not bear on the Court’s decision
regarding Plainff's Motion for New Trial. In stating that the jury’s damage award is legally
irrelevant, the Court is expressing no opinion aboutddmmagesaward. The Court is simply
stating that the jury’s award has no impact onléual issues before the Court besauof the
jury’s determinations as to liability; that is, the jury’s determination about wisoawvéauk—
specifically the jury’sdetermination that Mr. Hill was intoxicated and more than 50% atfault
renders any determinatidhatthe jury made as to damges irrelevant as to Plaintiffigotion for

New Trial.

Plaintiff states that the jurors were confused because they thooigittal damages were
available for thenegligence claimwhen in fact the instruction on nominal damages applied only
to the § 198%laim. Even if the jurors were confused about the availabilitparhinal damages
in a negligence claim, their confusion is legally irrelevant because their smmslthatMr. Hill
wasunder the influence of alcoholic beverages andibatas more than 50% at fault prevented
Plaintiff from collecting any damages for the negligence clé&ee. Fla. Stat. 8§ 768.36The
verdict formcould have instructed the jurors that if they found that Mr. Hill was intoxicated and
50% at fault for the incident and his injuries, they need not reach the question of slamage
Accordingly, any confusion they had about the availability of nominal damaloes not
materially impact their verdidbecause of the jury’s determination as to liabifityd does not
renderthe verdict inconsistent or flawed

Third, the Court notes that speculation regarding why the jury arrived at their verdict

cannot be the basis for a new tri8pecifically, the jury instructions instructed that nominal

18



damages were available for th&383 if the jury found that:
(a)Plaintiff hassubmittedno credibleevidenceof injury; or (b) Plaintiff’s
injuries have no monetaryvalue orare not quantifiable with any reasonable
certainty; or (c) Defendant Christopher Newmamsed both justifiable and
unjustifiableforce againstGregory Vaughn Hill, Jrandit is entirelyunclear
whether Gregory Vaughn Hill Jr.isjuries resultedfrom the useof justifiable or
unjustifiable force.

DE 224 at 13. During closing arguments, Defendants pointed the jar@)s Defendants’

counsel said:
| would have you focus on C, Defendant Christopher Newman used both
justifiable and unjustifiable force against Gregory Vaughn Hill, Jr. and it is
entirely unclear whether Gregory Vaughn Hill, Jr.'s injuries reduttam the use
of justifiable or unjustifiable force. Again, it pains me to talk about damages, and
ultimately your verdict has to be unanimous. If you went down the road of
damages, | would submit to you that that would be the way to go if there was any

confuson about whether or not Deputy Newman should have used deadly force
on Mr. Hill.

Trial Tr., May 23, 2018, at 15%2160:9. Given the Defendants’ closing arguments and
emphasis orpart (¢) of the nominal damages jury instruction, fheors, in awardinghominal
damages on the negligence claim, may have been indicating that they thougbhtuimclear if
Defendant Newman used justifiable or unjustifiable force. This conclusion would veobkan
inconsistent with their conclusion that Mr. Hill was 99%aatlt and that Sheriff Mascara in his
official capacity, through Defendant Newman, was 1% at fault for Mr. Hil€athIn reading
the jury’s verdict with this background in mind, the juremild have been saying that they
believe that Defendant Newmased both justifiable and unjustifiable force against Mr. Hill and
thatthe jury could not determine Mr. Hill’s injuries werethe result of the use of justifiable or
unjustifiable force. This would not be thnitive verdictthat Plaintiff speculateshé jurors
intended in awarding such a low amount of damages.

Speculation aside, the Court notes that it does not matter legally whether thenerer
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intending to be punitive or were stating that they thought it was unaleether Defendant
Newman usedustifiable or unjustifiable force. The jurors should not have even reached the
damages section of the verdict form, which is Plaintiff's sole basis to arguineéharors were
confused. Even if the jurors were confused about the amount of dathageould award, their
damages award legallyirrelevant their conclusions were that Defendant Newman did not use
excessive force and that Mr. Hill wasder the influence of alcoholic beverages to the extent
that his normal faculties were impaired atitht as a result of the inflnee of such alcoholic
beverage Mr. Hill was more than 50% at fault for this incident and his resulting injuries.
Accordingly, Plaintiff was not entitled to any damages and any juror confusgarding the
type of damages #y could award for each claim is immaterial and not grounds for a new trial.
Although the damageserdict waslegally irrelevant, one last point bears discussion, even
though it has nompacton the Court’s decisionThe jury’s award of$1.00 each for fueral
expenses and to each of Mr. Hill's three minor children was not supported byfffdamtdence
as to damagedVis. Bryant’s undisputed testimony was that the funeral expenses for Mr. Hill
were $11,352Trial Tr., May 17, 2018, at259:6-12.All three of Mr. Hill's children testified
about the relationships they had with their father, including that he took them fishing and tha
they missed him. Test. of G.HIrial Tr., May 21, 2018, at99:25-100:7; Test. of A.H.jd., at
101:24402:25; Test. of D.H.id. at 111:220. The Court notes this because of the emotional
nature of the case and the truly tragic outcome of the events of that day.téltjirhawever,
any evidence regarding the damages suffered by Mr. Hill's childraheofuneral expenses
incurred by Plaintiff are legally irrelevant and do not show any flaw in thesjwerdict or any

reason for this Court to grant a new trial.
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E. The Weight of the Evidence

Plaintiff argues that the jury’s verdict was against the clear weight of theredd
Plaintiff points to the following evidence that she argues shows that the jury verdict wastagai
the clear weight of the evidence:

Roy Bedard, an expert on police practices, testified extensively oerppojice

protocol when a subject is behind an @pa surface. He also testified specifically

about the troubling paradox created by discrepancies between Defendant

Christopher Newman'’s testimony and the physical evidence presentetl T¢Tria

Vol. 2, 1831182, 16). Dr. William Anderson, a trained Medical Examiner, gave

testimony regarding Mr. Hill's gunshot wounds and the order in which they were

likely sustained. Dr. Anderson’s testimony supported that of Earl Ritzlinkeeof t

Indian River Crime Lab who testified about the DNA results which revealed that

none of Mr. Hil's DNA was conclusively found on the KelTec firearm recovered

from his back pocket. Furthermore, several independent eye witnesses located

directly across the street from where the shooting occurred testified #&yat th

never saw Mr. Hill holding a gun in his hand.

DE 237 at 1920. Plaintiff states that, based on this evidence, no rational jury could have found
that Defendant Newman’s use of force against Mr. Hill was not excessive itionotd 42
U.S.C. 8§ 1983 or that Mr. Hill was 99% at fault for his own ddathat 20.

Defendants respond that “Plaintiff's cherry picking of the evidence the jurgd éach
was favorable to her and suggesting that the jury ignored it does not entitle heewotaal.
Indeed, the jury was entitleo reject Plaintiff's evidence if it were unrebutted if it chose to.” DE
247 at 13 (citations omitted).

The Court agrees with Defendanss.new trial should not be granted “unless, at a
minimum, the verdict is against the greatot merely the greaterweight of the evidence.”
Pensacola Motor Sales, Inc. v. E. Shore Toyota, LLC., 684 F.3d 1211, 1231 (11th Cir. 2012)
(citation omitted). Althoul the Court is permitted to weigh the evidence, it must be with this

standard in mindSee Watts v. Great Atl. & Pac. Tea Co., Inc., 842 F.2d 307, 310 (11th Cir.

1988) (“In ruling on a motion for new trial, the trial judge is permitted to weigh theresedéut

21



to grant the motion he must find the verdict contrary to the great, not merelyetitergweight
of the evidence.”).

The jury’s verdict was not against the great weight of the evidence. Thenewidbout
whether or not Mr. Hill had the gun in his hand when he opened the garage door was mixed.
Plaintiff states that “several independent eye witnesses located direcbs davm the street
from where the shooting occurred testified that they never saw Mr. Hill holding anghis
hand’ DE 237 at20. Ths is a misleading statemenrithe only witness who said that she could
see Mr. Hill and that he was not holding a guass Mr. Hill's daughter, Destinysee Trial Tr.,
May 21, 2018, at 109:25. All of the other witnessewho were across the streettiiesd that
they did not see Mr. Hilbr hishands at all; thus, they could not tell if he was holding a §ee).
e.g., Test. of Juanita Wright, Trial Tr., Mal7, 2018, at 28:17-20(“Q. And | understood your
testimony, you were asked if you exsaw Mr. Hill with a gun. It is accurate to say you never
sawMr. Hill at all, correct?A. That day, no.”); Test. of Donna Hellums, Trial Tr., Mg 2018,
at 24):23-25(*Q. You were asked on direct if you saw Mr. Hill with a gun. Y®awversaw Mr.
Hill at all, correct?A. | never saw Mr. Hill at all.”)Test. of Stefani Scheutz, Trial Tr., May 18,
2018, at 13:2414:3 (“Q. And therefore, for any instant during this, | think | know the answer,
but did you see anybody holding up a gun-drom inside the garage, holding upgan or
bringing the gun in thelirection of anybody outside the garag@&?No. | couldn't see anyone
from my angle at all. If there was | could not see insidené garage and it was alsoit
happened very fast to where- at that time | ped my calaway, | wasn't looking at all.” And,
both Defendant Newman and Deputy Lopez testified that they saw Mr. Hill holding. &ept.
of Christopher Newman, May 22, 2018, at 13619, Test. of Edward Lopez, Trial Tr., May 18,

2018, at 208:2225.Thegreat weight of the evidence did not show that Mr. Hill did not have the
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gun in his handthe jury was entitled to reject Plaintiff's evidence that Mr. Hill did not have the
gun in his hand when he opened the garage aodibelieve the deputies testiny that Mr. Hill
did have a gun in his hand when he opened the garage door.

Additionally, the jury was entitled to credeputy Lopezand Defendant Newman
testinony that Mr. Hill made a movement with the hand holding the gun, causing Defendant
Newmanto discharge his weapoSee Test. of Christopher Newman, May 22, 2018, at 137:4
Test. of Edward Lopez, Trial Tr., May 18, 2018,288:22—-209:5This could lead the jury to
conclude that the force used by Defendant Newman was not excessive. Accottmgigrdict
was not against the great weight of the evidence and Plaintiff is not erdittedaw trial based
on the weight of the evidence.

Again, the Court notes that its analysis regarding the weight of the evidence does not
speak to the damages aspect of the jury’s verdict. Because the jury’s verdidt\against the
great weigh of the evidence as to liability, the Court is not comnteotinthe jury’s damages
award because the award was a nullity in practical effect.

F. The Cumulative Effect

Plaintiff argues that the cumulative effects of the errors and evidentiarggudlentified
in herMotion for a New Trial demonstrate that Plairi§iffubstantial rights were prejudiced and,
accordingly, Plaintiff is entitled to a new trial. DE 237 at PBe Court does not find that any of
the grounds raised in Plaintiffs motion, or their cumulative effect, prejudidadhtif's
substantial rightsAccordingly, the cumulative effect of the groundssed in Plaintiff’'s motion

do not entitle Plaintiff to a new trial.
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II. CONCLUSION
It is thereforeORDERED AND ADJUDGED thatPlaintiff's Motion for New Trial DE
237] isDENIED.

DONE and ORDERED in Chambes, West Palm BeachFlorida, thisl4th day of

o b A Oy

ROBIN L. ROSENBERG
UNITED STATES DISTRICT JU E
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