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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 16-CV-14480ROSENBERG/Hopkins
HIRAM OBREGON ,

Plaintiff,
V.

SHERIFF PAUL BLACKMAN, in his
official capacity as Sheriff of
Highlands County, Florida

Defendant

ORDER

THIS CAUSE is before the Court on Defenda&heriff Paul Blackmars' Motion for
Summary Judgment [D.E. 46], filed September 5, 2017 (the “Motion”). Plaintiff, Hiram
Obregon filed a Memorandum of Law in Opposition to Defendant's MolilwnSummary
Judgment [D.E. 57¢n October 3, 2017 (the “Response”). Defendant filed a Reply [D.E. 58] on
October 10, 2017. The Court has carefully considered the Complaint [D.E. 1], the written
submissions, the factual record, and applicable law.

l. BACKGROUND

Plaintiff, Hiram Obregona Hispanic malewas hired as a Sheriff's Deputy with the
Highlands County Sheriff's Office (the “Sheriff's Office”) on October 3, 201€onjpl. T 11,
Obregon Depl7:4-17:3. As part of his employment, Plaintiffas assigned patrol vehicle.
(Obregon Depo023:1-23:9).Plaintiff's vehicle contained Mobile Video Recording NIV R”)
equipment, whichautomatically activateand creates aideo recordingwhen the vehiclen

which it is installecexceeds a “speed trigger” of 90 MPHd. (52:452:25). On April 28, 2013,
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while conducting a routine review MVR in-car videos, Lieutenant Keith Starling obserteat
Plaintiff hada speedriggered MVR actiation (Def. FactsEx. 1— Part 2 [D.E. 472] at1, 37*
Def. Facts Ex. 2 [D.E. 43] 1 6. Under the Sheriff's Office policy, police vehicles are
prohibited from exceeding posted speed limittess the officer is in a “Code Three” emergency
situation (Def. Facts Ex. & Part 2 [D.E. 472] at30).

On April 29, 2013, during his scheduled day off, Plaintiff responded to a call from
LieutenantGus Garciaandagreedo transport a 14ear old minor from Lake Placid, Florida, to
Tampa, Florida. I¢. at 37-38). Plaintiff picked up the minor in his regular patrol vehicle.
(Obregon Dep. 62:62:11). During the course of Plaintiff's transport of the minor, ardofy
officer of the Tampa Police force, Sergeant P.J. Gray, contacted the Sheffi€e to report
Plaintiff's driving, stating he had witnessédiaintiff's vehicledriving “in excess of 75 mph
darting in and out of rush hour traffic,” aneportingat one pointvitnessingthe vehicle‘[drive]
on the shoulder and th@amp] back into the lane of traffic cutting off vehislé (Def. Facts Ex.

1 —Part 2at 2122, 38). Due to its driving pattern, Sergeant Gray susp&ttatiff's vehicle
may have been stolerfld. at 21-22, 38) Approximately 30 minutes after Sergeant W aall,

an “unknown male” contacted the Sheriff's Office and identified Plaintiff's atehdriving
“irresponsibly,”namely “driving on top of people . . . swerving in and out . . . [and] not using
his signal.” (d. at23, 38-39).

On May 1, 2013, in response to ttveo phone calls receivedn April 29, Lieutenant
Starling completed a more fulsome review of Plaintiff's MVR videos, discogeaitotal of 11
“speed trigger related videos.1d( 1, 4Q Def. Facts Ex2 1 9. Based on the two phone calls

and these 11 videos, Lieutenant Starling suggested further review of Plaattibss. Def.

! The Court uses the pagination generated by the CM/ECF filing system, whichsagpaateader on all
court filings.



Facts Ex. 1- Part 2 atl). On May 1, 2013, Major David Paeplowho was Plaintiff’s
supervisor at all times relevant to this lawsunformed Plaintiff he was being “temporarily
assigned to the Court Related Services pending the outcome of an investigghoting
General Order violations.”Id. at2; Compl. { 14.

Lieutenant Darin Hood conducteah internal investigationwhich included an interview
of thePlaintiff; on June 4, 2013, Lieutenant Hosubmitted an Internal Investigation Rep(ne
“‘Report”). ([Def. FactsEx. 5 [D.E. 47-6] 11 2-3, Def. Facts Ex. - Part 2 at3753). The
Findingsof Factin the Report describeNine separate instances Bfaintiff driving in excess of
90 MPH without emergency lights sirenin nonCode Three emergency situatiqief. Facts
Ex. 1— Part 2at 6-28, 44-52Y Plaintiff's deactivationof the MVR equipmentduring each of
thesenine instancesvithout submission of a reason for deactivat{tth); the “unprofessional”
manner in which Plaintiff drove on August 2¢hile trarsporting the minor, as witnesséyg
Sergeant Grayld. at 22, 51); andan instance oPlaintiff “cursing” in front ofsaidminor during
the transport.l¢l. at52).

Major Paeploweviewed the Report and on June 19, 2@81L®mitted to Plaintiff a Notice
of Proposed Disciplinary Action, proposiriRjaintiff's dismissal from the Sheriff’ ©ffice—
citing violations of Sheriff's Office General Orders#2216.0Ql.E.), #420.0QIV.B.), and

#1061.00(C.1.}. (Id. at 6, 37, 54:Def. Facts Ex2 112). The Notice of Proposed Disciplinary

2 Defendant asserts there were 10 such incidents (Motion 6), however xonining the Report, the
Court counts onlyine This difference is immaterial to the Court’s final disposition.
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GeneralOrder #2216.00.E.) Normal Vehicle Operatior- Code One
(1): Under normal, noemergency operating conditions, and while
responding to a neamergency call for service, emergency lights and
siren will not be used. Operators of Sheriff's Office Vehicles will
strictly adhere to all traffic laws and will drive defensively in a safe and
courteous manner, setting a model standard for traffic safety.
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Action alsonotified Plaintiff of a PreDisciplinary Hearing scheduled for June 26, 2Q18iring
which he would b@given the opportunity to address the findings ofithiernal investigation and
the proposed disciplinary actionDef. Facts Ex. + Part 2 at54). Plaintiff attended the Rre
DisciplinaryHearingas scheduled. (Obregon Dep. 72:21-Y5:8

On June 28, 2013, Major Paeplow issued a Memorandum, adopting the Findings of Fact
from the Report, sustainingis previously citedGeneral Order violationsand recommending
Plaintiff's dismissal (Def. Facts Ex. + Part 2 atb6; Def. Facts Ex. 6 [D.E. 47]). On July 3,
2013, Sheriff SusanBenton approved the recommended discipline, and Plaintiff was dismissed
from his position withthe Sheriff's Office. (Def. Facts Ex. + Part 2 ab7).

Following his termination,Plaintiff filed a formal charge with the U.S. Equal
Employment Opportunity Commission (“‘EEOC’¢laiming he was fired from the Sheriff's
Office because of hisational origin in violation of Tite VII of the Civil Rights Act of 1964
(Def. Facts Ex. +Part 2 at76; Compl. 16). The EEOC issued to Plaintiff a Notice of Right to
Sue Letter, giving him the option of filing a civil action in an appropriate UnitedsSEas#rict
Court. (Compl.§ 7). As a result, on October 28, 2018aiRtiff filed the Complaint,which
alleges race discrimination in violation of Title MHspecifically that the motivating factor in the

decision to fire hinwas his Hispanic race Compl.{ 23).

General Order #4200.00 Mobile Video Recording Equipment (IV.B.)
The MVR may be manually deactivated after the deputy recordsfa brie
explanation for the deactivation prior to turning the MVR off.

General Order #1061.00 Code of Conduct (C.1.) Members shall be
responsive to the needs of our community by rendering prompt and
courteous service, and consistently conducting themselves in a manner
that encourages respect . . . .

(Def. Facts Ex. 1 Part 2 a0, 54).



. LEGAL STANDARD

Summary judgment isenderedf the pleadings, the discoveryé disclosure materials
on file, and any affidavits show that there is no genuine issue as to any matesianddhe
movant is entitled to judgment as a matter of la8eeFed. R. Civ. P. 56(a), (c)“A factual
dispue is genuinéif the evidence is such that a reasonable jury could return a verdict for the
nonmoving party”’ Channa Imps., Inc. v. Hybur, LidNo.07-CV-21516 2008 WL 2914977, at
*2 (S.D. Fla. July 25, 2008) (quotirgnderson v. Liberty Lobby, In&77 U.S. 242, 248 (1986)).
An issue of facts material if “it would affect the outcome dfe suit under the governing law
. Miccosukee Tribe of Indians of Fla. v. United Statds$ F.3d 1235, 1243 (11th Cir. 2008
At the summary judgment staghe moving party has the burden of proving the absence of a
genuine dispute of material fa@nd all factual inferences are drawn in favor of the nonmoving
party. Allen v. Tyson Foods, Incl21 F.3d 642, 646 (11th Cir. 1997).

Il. DISCUSSION

Title VII of the Civil Rights Act of 1964 provides that it is unlawful for an employer “
discharge any individual . . because of such individual's race, color, religion, sex, or national
origin.. 42 U.S.C. § 2000€(a)(1) Where, as here, there iso direct evidence of
discrimination a plaintiff may make his claim through circumstantial evidence, using the
McDonnell Douglasurdenshifting framework.McCann v. Tillman526 F.3d 1370, 1373 (11th
Cir. 2008) McDonnell Douglas Corp. v. Greerd11l U.S. 792,802 (1973) Under this
framework, the plaintiff must carry the initial burden of establishing a pravia tase of racial
discrimination, by a preponderance of the evidende.Texas Dep't of Cmty. Affairs v. Burdjne
450 U.S. 248, 2541981) The proof required to establish a prima facie case may vary

depending on the specific facts of the case (for example, whether it is a caseiiirdisary



terminationversus a case déilure to hire). SeeMcDonnell Douglas411 U.S. at802 n.13
(“The facts necessarily will vary in Title Vitases, and the specification .af the prima facie
proof required . . is not necessarily applicable in every respect to differing factual sitadtion
Rioux v. City of Atlanta, Ga520 F.3d 1269, 1275 (11th Cir. 20@8\More than one formulation
of the elements of a prima facie case €Xist Ultimately, to establish his prima facie case
Plaintiff mustprove by a preponderance of the evidence that he was discharged from tba posit
for which he was qualiéid under circumstances which give risea@resumptiorof unlawful
discrimination. SeeWalker v. Mortham158 F.3d 1177, 1184.10(11th Cir. 1998)explaining
the prima facie case gives rise to a presumption, and not an inferencetemwtional
discrimination); Burding 450 U.S.at 254 (‘Establishment of the prima facie case in effect
creates a presumption that the employer unlawfully discriminated agaieshieye€’).
Establishing a prima facie case causesbilelento shiftto the employer tarticulatea
legitimate, nondiscriminatory reason for the employment actdoDonnell Douglas411 U.S.
at 802 Rioux 520 F.3d at 1275 (11th Cir. 2008f the employeiarticulates such a reasahe
presumption of discrimination is rebutted, and the burden shifts back to the plaintiff to produce
sufficient evidenceshowingthe proffered reason is a pretext for unlawful discriminati@roux
520 F.3d at 1275.
A. Prima Facie Case
A plaintiff may establish a prima facie case of discrimination under Title VII through
showingthat: (1) he is a member of a protected class; (& was subjected to an adverse
employment action; (3his employer treated similarly situated employees outsidehisf

proteted class more favorably thdre was treated; and (4)e was qualified to do the job.

* Plaintiff cites footnote 4 ofcooperHouston v.Southern RailwayCo., for the proposition that the
requirement of a comparator (requirement (3)) only applies to cases ¢h wiplaintiff has not been
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BurkeFowler v. Orange Cty., Fla.447 F.3d 1319, 1323 (11th Cir. 200@)ting E.E.O.C. v.
Joe's Stone Crab, Inc220 F.3d 1263, 1286 (11th Cir. 20p0rchie v.Frank Cockrell Body
Shop, InG. 581 F. App'x 795, 798 (11th Cir. 2014)n the Motion, Defendanargues Plaintiff
hasfailed to establish a prima facie cadediscriminationby failing to satisfythe third prongof
theBurke Fowler test—the “similarly stuated” prong. (Motion ®).

In order tosatisfythe “similarly situated” prong, Plaintiff must identify a comparator
employee outside his protected class who is similarly situated “in all relevantsasWilson v.
B/E Aerospace, Inc376 F.3d 1079, 1091 (11th Cir. 2004 his pleadings, Plaintiff identifies
one comparatobeputy Cory Tomblin, a white norHispanic officer whom he alleges received
less punishment for substantially similar condu@ompl. § 16Resp.11-12 Def. Facts [D.E.
47] 1 38).

On the night of October 27, 20012, while responding to a Code Emmeegency call
regarding a home invasion, Deputy Tomblin struck a pedestrian, who died as a rBsdilt. (
Facts Ex9 [D.E. 4710] at 1; Pl. FactsEx. 1 [D.E. 561] at 6-7). In reponse Sheriff Benton
requested an administrativeview and internal investigation regarding Deputy Tomblin’'s
actions, whichwere both completed by Lieutenant Kenny Johns@ef.(Facts Ex. &t 2; Def.
Facts Ex. 10 [D.E. 411] 14). Theinternal investigatiomevealed: Deputy Tomblimitially

respondedo the call in Emergency Mode while within Lake Placid city liméstivating his

terminated. 37 F.3d 603, 605 n.4 (11th Cir. 199#owever, theEleventh Circuit has aped the
comparator element to discriminatory discharge caisesmerous cases sinC@oper-HoustonSee, e.g.
Bentley v. Orange CtyFla., 445 F. App'x 306, 309 (11th Cir. 201Quevas v. Am. Exp. Travel Related
Servs. CQ.256 F. App'x 241, 243 (11th Cir. 200BurkeFowler v. Orange Cty., Fla447 F.3d 1319,
132324 (11th Cir. 2006)Maynard v. Bd. of Regents of Div. of Universities of Florida'Da&pEduc. ex
rel. Univ. of S. Florida342 F.3d 1281, 1289 (11th Cir. 200B)aniccia v. Brown171 F.3d 1364, 1368
(11th Cir. 1999). The Couibllows the more recentievelopmenin this area of the lawnd hold the
analysisof an appropriate comparatapplicableto this case.See Nida v. Echqal81 F. Supp. 2d 1358,
1368-69 (N.D. Ga. 1998) (explaining its decision to disreGamoper-Houstorfiootnote 4).



emergency lights and sirdout deactivatedhis emergency equipnmé upon exiting the cityljef.
Facts Ex. %t 3); Deputy Tomblin’s vehicle struck the pedestrian while its lights and siren were
deactivated I¢. at 4); a subsequent Floriddighway Patrol Traffic Homiciddnvestigation
estimated Deputy Tomblin’s speed at 8#PH (Id.); and although the call was a Code Three
emergency,Deputy Tomblin admitted to not getting through to neceivingpermissionfrom

his immediate supervisor to respond in Emergency Mode, in violation of Sheriff's @dfiicy.

(Id.; Def. Facts Ex.  Part 2 at31; Pl. FactsEx. 2 [D.E. 562] at 18). Deputy Tomblin was
ultimately found to have violate®gheriff's Office General Order$t2216.00(l.F.9. and
#2216.00(1.F.9,> and was given a formal reprimand with three days suspension without pay,
one year Corrective Action probation, and remedial training of General Order 221860.
Facts Ex12 [D.E. 47-13ft1; Def. Facts Ex13 [D.E. 47-14).

“In determining whether employees are similarly situated for purposegatflissinga
prima facie case, it is necessary to considegther the employees are involved in or accused of
the same or similar conduct and are disciplined in different wavissiiccia v. Brown171 F.3d
1364, 1368(11th Cir. 1999)(quotingJones v. Bessemer Carraway Med. Ci87 F.3d 1306,
1311 (11th Cir.1998, opinion modified byi51 F.3d 1321 (11th Cif998) (internal quotation
marks omitted). Further, fw]e require that the quantity and quality of the comparator's

misconduct be nearly identical to prevent courts from segoedsing employers' reasonable

General Order #2216.00 Kl12.) Vehicles operating in emergency mode
will make full and continuous use of all available emergency lights and
siren to warn vehicle and pedestrian traffic along the emergency route.

General Order 2216.00 (IF.6.) The deputy shall immediately notify the
on-duty supervisor advising them they're responding “Code 3.”

(Def. Facts Ex. 2 atl).



decisions andconfusing apples with orangesltd. “Misconduct merely ‘similarto the
misconduct of thelisciplined plaintiff is insufficient® Rioux v. City of Atlanta, Ga520 F.3d
1269, 1280 (11th Cir. 2008giting BurkeFowler v. Orange Cty., Fla447 F.3d 1319, 1323.2
(11th Cir. 2006).

In the instantcas, the Court first notes the significant difference in the quantity of
infractionscommitted byPlaintiff and Deputy Tomblin. In Plaintiff's case, he was found to have
driven in excess of 90 MPH arine separate occasionis violation of Sheriff's OfficePolicy.’

(Def. Facts Ex. + Part 2 at44-52) Plaintiff also wasfound to havedeactivated his MVR
equipment in each of thesegne instanceswithout once recording an explanation for doing so,
alsoin violation of Sheriff's Office plicy.® (Id.). These violations spanned40-dayperiod®

(Id.) Deputy Tomblin, on the other hand, was found to have deactivated his emergency
equipmentandto havefailed in requestingor receivingauthorization to operate in Emergency
Mode, both violations of Sheriff's Officpolicy, in one instance eacfl (Def. Facts Ex12; PlI.

Facts Ex. 2 at 189). Further these infractions occurred on a single night. (Pl. Facts Ex. 2 at

15-19). Such differencein the quantity of infractioneavebeen found to preclude a finding that

® Although the requirement that the misconduct be “nearly identical” was calledgirestion by
Alexander v. Fulton CtyGa, 207 F.3d 1303, 13334 (11th Cir. 2000)pveruled in part on other
groundsby Manders v. Lee338 F.3d 1304, 13334 (11th Cir. 2003) (en bandhe Court isbound to
follow the “nearly identical” standard elicited Manicciarather than thésimilarly situated”standard
articulated inAlexander See BurkeFowler, 447 F.3d at 1323 n.Z‘[W]hen a later panel decision
contradicts an earlier one, the earlier panel decision conjr¢titihg Walker v.Mortham 158 F.3d
1177, 1188-89 (11th Cir.1998)pee alsArchie 581 F. App'x at 798 n.1 (11th Cir. 2014).

" General Order #2216.00 (I.E.). NotesBpra

8 General Order #4200.00 (IV.B.). Notes2ipra

® The first instance of Plaintiff driving in excess of 90 MPH and deiitig his MVR equipment without
explanation noted in the Report is March 20, 2013. The final instanceindbtedReports April 29,
2013.

' General Order #2216.00 (I.F.2.) and General Order #2216.00 (I.F.6.). Nowd,
9



a proposed comparatas “similarly situated to plaintiff. SeeManiccig 171 F.3d at 1369
(finding plaintiff was not similarly situated to comparators where eachparatowas involved

in a single incident of misconduct or alleged misconduct, whereastiff committedat least

four policy violations) Bush v. Houston Cty. Comm'4l4 F. App'x 264, 267 (11th Cir. 2011)
(“Employees who have committed multiple policy violations are not similarly situated to
employees who committed only one such violatipfciting Maniccig 171 F.3d al369) White

v. Verizon Florida LLCNo. 8:09CV-1533-T23TBM, 2010 WL 3942902, at *5 (M.D. Fla. Oct.

5, 2010)(holding compartrs were not similarly situated to plaintiff, as, among other things,
they had not repeatedly violated company policy).

The quality of Plaintiff and Deputy Tomblin’s infractions dikewise substantively
different. First, whereas Plaintiffasfoundat fault for repeatedly exceedingpsted speed limits
in non-CodeThreeemergency situation®eputy Tomblin exceeded a posted speed limia
verified Code Three emergency. (Def. Facts ExPhr 2 a6-28, 44-52PI. FactsEx. 1 at 67).
Therefore, alike Plaintiff, Deputy Tomblin wasiot foundin contravention ofGeneral Order
#2216.0Q.E), which mandates adherence to traffic laws in-amergency situatian (Def.
Facts Ex. - Part 2 a30). Next, Plaintiff was found to have violated Sherif@dfice policy by
repeatedly deactivating his MVR equipmemtithout explanationand driving in an
“unprofessional” manner while transporting a minoDef, Facts Ex6). Deputy Tomblin’s
infractions neither involved the misuse of MVR equipment thertransport of another party.
Deputy Tomblin’s infractions weref a completely different typéhan thosef Plaintiff, namely,
failing to engage his emergency equipmend Code Three emergenagdfailing to notify and

receive approval frorhis supervisor regarding his Code Three resporidef. Facts Ex12).
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The similarities between Plaintiff and Deputy Tomblin’s transgressamgear to be
limited to the fact that both officers were speedinyhile this actwasfound to bea policy
violation as itpertainedto Plaintiff, after internalinvestigations Plaintiff and Deputy Tomblin
were found to have committed different General Order violatidssstated by the Eleventh
Circuit, “[w]e have previously held that a difference in the charged offenseprealude a
comparison for Title VIl purposé€s.Moore v. Alabama Dep't of Corrl37 F. App'x 235, 239
(11th Cir. 2005)(citing Maniccia, 171 F.3dat 136869); see also Rioyx520 F.3d at 1281
(finding the plaintiff and comparator héo be similarlysituated where they were charged with
different violations, even though the incidents at issue were, themselvesr)sideudy v.
Holder, No. 1022873CIV, 2011 WL 5361076, at *9 (S.D. Fla. Nov. 7, 2011) (holding plaintiff
failed to identify an appropri@ comparator, ashehad notidentified “any employee who was
charged with committing both of the violations upon which her termination was basdwbor w
committed two ‘nearly identicalor extremely similar violationy. “The standard for similar
condud is a fairly rigorous on&,and comparing Plaintifto Deputy Tomblin, whee actions
differ as to both the quantity and type of infractions committeahguably amountdo a
comparison of “apples with oranges,” and is preclude@ibguit precedent.Rioux 520 F.3dat
1281;Maniccia 171 F.3d at 1368Accordingly, Deputy Tomblin is not a “similarly situated”
comparatoto the Plaintiff,as required byurke Fowler.

In the ResponsePlaintiff assertsthat is not required tgut forward a comparator to
establish his prima facie caseRelp.5). The Courtrecognizeghat the test ilBurkeFowler is
not the only formulation of the prima facie case, and that a comparator thesefot dwaysa
necessity. SeeRioux 520 F.3d at 12736 (stating, in the analogous case of an alleged racially

based demotion, proof of a comparator was not required to establish a gtimadse where
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plaintiff established he was replaced by someone outside his protectedftdasssdemotion);
Holifield v. Reng115 F.3d 1555, 1562 (11th Cir. 1997If a plaintiff fails to show the existence
of a similarly situated employee, summary judgment is appropriate wheréeroevidene of
discrimination is present.”)But see McCann526 F.3d at 1375 (11th Cir. 2008)holding
summary judgment was appropriate due to the lack of a proper comparéter prima facie
case; Jones v. Gerwens874 F.2d 1534, 15442 (11th Cir. 1989)same) Reeves v. Yeage298
F. App'x 878, 879 (11th Cir. 2008ame).
In lieu of theBurkeFowler test, with its requirement of a comparator, Plaintiff urges the
Court to apply the test ikEvans v. McClain of Georgia, Incto determine whether he has
established a prima facie case of dis@nation. Resp.6). UnderEvans
A prima facie case of discriminatory discharge requires a plaintiff
to show that he was a member of a protected class; he was
gualified for the job; he was terminated despite his qualifications;
and after his terminationhe position remained open and the
employer continued to seek applicants of similar qualifications.

131 F.3d 957, 964 (11th Cir. 1997).

A review of the recordreveals the conspicuous absencesdtience relating to the last
component of the test set forth livans Plaintiff has not shown that after his terminatibis,
position remained open atlde Sheriff's Office continued to seek applicawith qualifications
similar to his. Plaintiff's #ort to state a prima facie case for racial discriminatiodler the
Evanstest is therefore unavailing.

Additionally, the recordcontains no further evidence that would permit the Court to
determinethat Plaintiff was discharged from his position under circumstances giviegais

presumption of discriminatieathe ultimate benchmark to establish a prima facie c&dee

Walker, 158 F.3d at 1184urding 450 U.S. at 254 n. 7Beyondhis use of Deputy Trablin as
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a comparator, Plaintiff points to “[d]isparaging remarks concerning thpaldic race . . . made
by multiple members of the Sheriff's [O]ffice” arad“culture” or “atmosphereih which it was
acceptable to make racially disparaging remarkSomg. § 20; SeeObregon Depo. 28:19
31:19, 117:17118:29. The racially disparaging remarks Plaintiff points to are “Driving while
Mexican” and “Driving while Black.” (Def. Facts E8. at 6). Plaintiff states thesand other
derogatory remarksvere common at the Sheriff's Of@cbut he does not attribute them to
individuals responsible for the decision to terminate him, such as Major Paeploherif S
Benton!! (Id.; Obregon Depo78:2579:2, 88:2089:6). “The Eleventh Circuit . . has held that
evidence of comments suggesting discriminatory animus can sustain a priemadseionly
where a plaintiff demonstrates that the comments were in some way assadilatihe decision

to fire [him].” Blair v. Atlanta Gastroenterology AssackLC, No. CIVA 105CV-2811TWT,
2007 WL 2001769, at *7 (N.D. Ga. July 3, 20Qgiting Jones v. Bessemer Carraway Med. Ctr.
151 F.3d 1321, 13223 (11th Cir.1998) Thediscriminatory statements issueremoten time
from thedecision to fire Plainff and not made by those responsible for the degisiomot
establisha prima facie case. See Bessemerl51 F.3d at 13224 (holding supervisor's
discriminatory remarks could not establish a prima facie case, asupeevisor was nathe
personwho rderred plaintiff to the discipline committee that ultimately terminated her and the
referring individual did not rely onthe supervisor’'s reportBlair, 2007 WL 2001769, at *7

(“[Il n order to establish a prima facie case based on racially discriminatory statemen

" Plaintiff names Chief Deputy Mark Schrader as one of the individualsg alith Major Paeplow, who
hadthe decisiormaking authorityto terminate him. (Obregon Depo. 8949@6). Plaintiff statethat
Chief Deputy Schrader was biased against Hispanics, including Plaiifftatheir race; butPlaintiff is
unable to provide any evidence for this assertion beyond the “vibe” or feelireg frerg Chief Deputy
Schrader. Ifl. 89:10-92:22). Such evidence, or lack thereof, of discriminatory animus fisciesi to
establish a prima facie case

' As the Court holds summary judgment is warranted in this case, it needdeiebmined whether
partial summary judgment should granted under the aftacquired evidence rule SéeMotion 10-11).

13



claimant must be able to show that such statements had a direct impact on the &mployer
ultimate decision to terminate her employmgnt.

Having failed to put forward &similarly situated” comparator, show that tBéeriff's
Office soughtapplicants of similar qualificatiorafter his termination, goreseniother evidence
giving rise to a presumption of discriminatioRlaintiff has not established a prima facie cdse o
racial discriminationand summary judgment therefiseppropriate-?

B. Defendant’s Legitimate, NonDiscriminatory ReasonsFor Terminating Plaintiff and
Evidence of Pretext

Even assuminghat Plaintiff can establish a prima facie case, his discriminatlarm
must fail as Defendant has demonstrated legitimate, -diseriminatory reasons for firing
Plaintiff; and Plaintiffcannot raise a genuine issue of material fact as to pretext.

In theMotion, Defendant asserts Plaintiff was fired due to multiptgéagions of Sheriff's
Office policy. (Motion 9). Further, in his Memorandum recommending Plaintiff’s termoimat
Major Paeplow citesas reasons for his recommendation, Plaintiff's “propensity to drive at
excessive speeds with a total disregard for General Orders concernimg disocegard for
General Orders requiring documentation when MVR equipment is turned off, disregéne for
sdety of othes on the highway, and disrespect shown when confronted about his a¢beis
Facts Ex. B Defendans articulation oflegitimate, nondiscriminatory reasofor Plaintiff's
termination shifts the burden to Plaintiff, who mpsbduce suitient evidence showing these
proffered reasons were a pretext for discriminatiSee, e.gBurdine 450 U.S. at 256.

To establish pretext, Plaintiff must sholat Defendant’s proffered reasons were not the

true reasos for his termination. Id. To accomplish thisPlaintiff must establistboth that

2 1n the ResponsePlaintiff asserts being a member of a protected class who wadieglétir his
employment andlischarged “easily establishes a prima facie cadeds{.8). This & not the law. See
Morris v. Emory Clinic, Ing.402 F.3d 1076, 1082 (11th Cir. 20@5A plaintiff does not shift the burden
to the defendant und&tcDonnell Douglasnerely by stating that he wésed or treated unfavorably.”).
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Defendant’s reasons for his termination were false, and that discriminvedi® the real reason.
SeeArchie 581 F. App'x at 79&citing Brooks v. Cty. Comm'n of Jefferson Cty., A6 F.3d
1160, 1163 (11th Cir. 2009) (“To establish pretext, a plaintiff must show both that the
employer's reason was false, and that discrimination was the real feasdinthis stagethe
Court “must evaluate whether the plaintiff has demonstrated such weaknessessibiiies,
inconsistencies, incoherencies, or contradictions in the employer's proffeitedaegreasons
for its action that a reasonable factfinder could find them unwortloyemfenceé  Ekokotu v.
Boyle 294 F. App'x 523, 526 (11th Cir. 2008) (quotldagkson v. State of Alabama State Tenure
Comm'n 405 F.3d 1276, 1289 (11th Cir. 20pGnternal quotation marks omitted).

In arguing pretext, Plaintiff first asssrthat he “did not violate the Defendant’'s work
place rules.” Resp.8). This argumenis unavailing™® “Where an employee argues that he did
not actually engage in misconduct, we have held that an employer may rebut ¢asoalley
showing its good faith, honest belief titlae employee violated a ruleStone & Webster Const.,
Inc. v. U.S. Dep't of Labp684 F.3d 1127, 1136 (11th Cir. 2012iting Elrod v. Sears, Roebuck
& Co., 939 F.2d 1466, 1470 (11th Cir.1981An employer is entitled to terminat& employee

for an honest, but mistaken belief, as long as that belief was th@iswiminatory reason for its

B Plaintiff alsodisputes that his actions were serious enough to warisitgrmination. $eeResp.11
(“Plaintiff disputes that his driving was such that it merited ternonathe did not receive any citation;
[and] there is only hearsay evidence to support his allegedly poangldg¥/ia juvenile dender to another
Count, a duty he was asked to perform on his day off.”). “A plaintiff however, ‘is lfewed to recast
an employer's proffered nondiscriminatory reasons or substitute his lsugidgsat for that of the
employer.” Jeudy v. HolderNo. 10CV-22873 2011 WL 5361076, at *11 (S.D. Fla. Wo7, 2011),
(quotingChapman v. Al Transp229 F.3d 1012, 1030 (11th Cir. 2000¢e alsdNix, 738 F.2d at 1187
(“Title VIl does not take away an employer's right to interptetrules as it chooses, and to make
determinations as it sees fit under those rules.”). “Provided that the pdofesson is one that might
motivate a reasonable employer, an employee must meet that reason head on taitd amedbithe
employee cannot succeed by simply quarreling with the wisdom of that reasendy 2011 WL
5361076, at *11 (quotin€hapman 229 F.3d at 1030) (internal quotation marks omitteie reasons
Major Paeplow citesn his Memorandum recommending Plaintiff's terminatiare of a typethat a
reasonable employer couidd sufficientto terminate aemployee.
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decision. See Elrod 939 F.2d at 1470 (explaining, in the analogous case of the Age
Discrimination in Employment Act, whether plaintiff actually committed the violation aeiss
immaterial, and instead what is relevant is whether the employer believed plamiffited the
violation and, if so, whether this belief was the reason behind why plaintiff was rdisdhaee
also Nix v. WLCY Radio/Rahall Commc¢'ng38 F.2d 1181, 1187 (11th Cir. 198&)An]
employer may fire an employee for a good reason, a bad reason, a reasborbasroneous
facts, or for no reason at all, as long as its action is not for a discriminasonte
At both his interview with Lieutenant Hoaahd the PreDisciplinary Hearing Plaintiff

admitted to Sheriff's Office policy violations amdostof the associated predicate attsThese
admissions are sufficient to establish Defendant honestlyveeli Plaintiff committed the
violations at issue Gerwens 874 F.2d at 154(' Admission of misconduct provides sufficient
foundation for an employer's good faith belief that an employee has engagestamaduct’).
Further, Plaintiff hasfailed to present evidencthat indicates theroffered reasons for his
termination are unworthy of credendelaintiff attempts to do so by pointing Deputy Tomblin
as a similarly situated employee who was treated more favofabbResp.11-12) however, as
discussed in Part Ill.Asupra the significant differences in thepuantity and quality of their
misconduct precludes this argument from having significant weight.

Plaintiff alsodescribes a “culture” or “atmosphere” time Sheriffs Office, inwhich it was
acceptable to make racially disparaging remg&se Obregon Dep028:19-31:19 117:17

118:22). However,Plaintiff does not attribute any of these derogatory remarks to the individuals

14 At the interview Plaintiff admitted to driving in excess of 90 MPH in rRGnde Three emergency
situations $eeDef. Facts Ex. - Part 2 at8, 1214, 1619, 2527), turning off his MVRequipment
without giving an explanation for doing sBdeid. 10, 1214, 1719, 27), and driving “unprofessionally”
while transporting a minotd. 20, 22, 27), in violation of Sheriff's Office policy. At the Hdésciplinary
Hearing Plaintiff submitted a letter in which he “admit[s] to violating pdliand “agree[s] that there
must be some kind of disciplinary actionfd.(55).
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directly responsible for the decision to terminlit@, such adsMajor Paeplow or Sheriff Benton
(Seeid. 78:2579:4, 88:2689:6 )° or put forward sufficient evidence showing a pervasive
culture of discrimination that could have infiltrated the decision making processliregais
termination Accordingly, Plaintiff has failed to create a genuine issue of material fact with
respect to Defendant's proffered reasondietermination, and summajgjydgment is therefore
warranted®
V. CONCLUSION
In accordance with the foregoing, it is
ORDERED AND ADJUDJED that Defendant Sheriff Paul Blackman’s Case
Dispositive Motion for Summary JudgmdBt.E. 46] is GRANTED. The Clerk of Court shall
CLOSE this case.

DONE AND ORDERED in Chambers, Fort Pierce, Florida tl2@h day of November

7o A 6{%@%

ROBIN L. ROSENBERG
UNITED STATES DISTRICT JUD

2017.

Copies furnished to: All counsel of record via CM/ECF

!> plaintiff does not provide sufficient evidence regarding the discriotip&tibe” or feeling he got from
Chief Deputy Schradeo establish pretextSeenote 11 supra

16 As the Court holds summary judgment is warranted in this cakeestnot need to reach the issue of
whether partial summary judgment should be granted under theedigired evidence rule SéeMotion
10-11).
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