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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
CASE NO. 2:1914212ROSENBERG/MAYNARD
JOHN DOE,
Plaintiff,
V.

CITY OF VERO BEACH,

Defendant.
/

ORDER GRANTING DEFENDANT 'S MOTION TO DISMISS

Defendant, the City of Vero Beach, filed a MotitmDismiss on June 26, 2019 after
removing this action from state court to this Co8geMot., DE 3; Notice of Removal, DE The
motion has been fully briefe&eePl. Resp., DE 13; Def. Reply, DE 15. In addition, on August 7,
2019, the parties contacted chambers with a proposed order, in which the Motion would be granted,
and Plaintiff would be given time to amend his Complaint. Upon receiving the proposed @der, th
Courtordered that a previously set hearing on the Motion would instead be conducted as a status
conferenceSeeDE 18. At the status conference, all parties and the Court reached agreement that
the Motion should be granted, and the Complaint should be dismissed with leave to amend. The
Courtinformed the parties that a written order would follow, to document the Court\ssenat
the Complaint.

l. BACKGROUND

In his class action complainfiled pursuant to 42 U.S.C. § 1983laintiff “John Doé
claims that the Defendant City violated his Fourth Amendment rights by installing vide
equipment in a massage parlor and recording the activities within that mpasiageon a 24/7

basis for a period of approximately 60 daySompl., DE 15, 5.Plaintiff claims that héhad a
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reasonable expectation of privacy while receiving massages from licensapigtsein private
rooms.”ld. § 17. Presumably as a result of the video recordings, Plaintiff acagally charged
with a crime of solicitation gprostitution...[and] subject to public humiliatidrSee id{ 2621.

In addition to seeking dismissal of the Complaint on Rule 12(b)(6) grounds, Defendant
argues that Plaintiff should not be permitted to proceed under a pseudonym dPidittidit s
class allegations should be dismissed.

. MOTION TO DisSMISS

A. Standard of Review

“To survive a motion to dismiss, a complaint must contain sufficient factualrmatte
accepted as true, tetate a claim to relief that is plausible on its fdcAshcroft v. Igbg 556 U.S.
662, 678 (2009) (quotinBell Atl. Corp. v. Twomb|y550 U.S. 544, 570 (2007P9eeFed. R. Civ.
P. 8(a)(2) (requiringa short and plain statement of the claim showing that the pleader is entitled
to relief’). Although this pleading standatdoes not requirtdetailed factual allegationis,. . it
demands more than an unadorned,-défendant-unlawfulljrarmedme accusatioh. Id.
(alteration added) (quotinbwombly 550 U.S. at 555). Pleadings must contaimore than labels
and conclusions,ral a formulaic recitation of the elements of a cause of action will ndt do,
Twombly 550 U.S. at 555 (citation omitted), and must provide sufficient factgit@ the
defendant fair notice of what the ... claim is and the grounds upon which it réskscgeed, “only
a complaint that states a plausible claim for relief survives a motion to disigisal, 556 U.S.
at 679 (citingTwombly 550 U.S. at 556). To meet tHiplausibility standard,a plaintiff must
“plead]] factual content that allows theurt to draw the reasonable inference that the defendant
is liable for the misconduct allegédd. at 678 (alteration added) (citifigvombly 550 U.S. at

556).



At the motion to dismiss stagéet* plaintiff’s factual allegations are accepted as true.
However, conclusory allegations, unwarranted factual deductions or legal ¢onelus
masquerading as facts will not prevent dismisg$advila v. Delta Air Lines, In¢.326 F.3d 1183,
1185 (11th Cir. 2003). Furthermore, under Florida tg¥f [a] contact covers plaintifs claims
in clear and unambiguous language, then plaistébility to state a claim upon which relief may
be granted, thus surviving this motion to dismiss, depends on the specific termsafttiaet,
which the court analyzes as a matter of.1e®arria Holdings, Inc. v. Walgreen C&o. 0223169-
CIVv, 2003 WL 1528711, at *2 (S.D. Fla. Jan. 31, 2003).

B. Discussion

Defendant argues that the Complaint does not properly connect Plairgéheral
allegations against various law erdement agencies to the named Defendant, the City of Vero
Beach. In addition, thBefendant asserthat the Complaindoes not satisfy the requirements of
aMonellclaim. The Court agrees with both arguments.

Plaintiff s Complaint allegea Section 1983 action against a municipality, also known as
a Monell claim. See Monell v. Dept of Soc. Servs. of City of New, Yi3& U.S. 658 (1978).
Pursuant tavionell:

[A] local government may not be sued under § 1983 for an injury inflicted solely

by its employees or agents. Instead, it is when execution of a goverspelity

or custom, whether made by its lawmakers or by those whose edicts or acts may

fairly be said to represent official policy, inflicts the injury that the goventras

an ently is responsible under 8§ 1983.

Id. at 694.“[T]o demonstrate Monellclaim, the plaintiff must show: (1) the violation of a federal

right occurred; (2) the existence of a municipal policy or custom; and (3) a caumsedction

between the violation arnthe municipal policy or custonThe plaintiff must also show that the



constitutional violation occurretunder color of State lawC.F.C. v. MiamiDade Cty, 349 F.
Supp. 3d 1236, 1255 (S.D. Fla. 20{8}ations omitted).

Significantly, the “touchstoneof [a] 8§ 1983 action against a government body is an
allegation that official policy is responsible for a deprivation of civil rightdguted by the
Constitution.”Hoefling v. City of Miami811 F.3d 1271, 1280 (11th Cir. 20X§uotingMonell,

436 U.S. at 69). “There must be a direct link between the alleged constitutional violation and
the municipal policy or custornMarcel v. MetreDade Police Dep, No. 16CV-20028, 2010

WL 5865816, at *3 (S.D. Fla. June 28, 2010), report and recommendation adopted, 2011 WL
705709 (S.D. Fla. Feb. 22, 201(t)ting Snow v. City of Citronelle420 F.3d 1262, 1271 (11th

Cir. 2005). Moreover, to state &onell claim, the plaintiff must demonstrate that the official
policy or custom wasthe moving force of theamstitutional violatiori. Henry v. BradshayNo.
07-80916€IV, 2008 WL 11409965, at *6 (S.D. Fla. Mar. 21, 20@8}ing Polk County v.
Dodson 454 U.S. 312, 326 (1981)).

Here, Plaintiff has not sufficiently pled whatustom or policy of the City of VeroBeach
was the"moving forcé behind the alleged violation of Plaintéf Fourth Amendment rights.
Plaintiff has generally alleged that various law enforcement ageincig®e Southern District
applied for “sneak and pedkwarrants, used'deceptive methodsto install surveillance
equipment, and recorded Plaintiff and others in states of un@esgenerallfCompl., DE 15.
Nonetheless, these nonspecific allegations are insufficient to make Pkifgtition 1983 claim
plausible.

In addition, Plaintiffhas pled no specific facts to connect the Defendasrveillance
activities to him. For instance, the Complaint does not allege when Plaintidli@gsdly recorded

in states of undress, where the surveillance took place beyond the vagueratisarit occurred



in a massage parlor, or who was involvedhe surveillance efforts that led to Plaintiff being
videotaped and ultimately charged with solicitatibmshort, Plaintiff has not included sufficient
factual detail to make his claim for relief plausible.

Accordingly, Plaintiffs Complaint isDISMISSED with leave to file an amended
complaint, consistent with this Ordémy amended complaint must allege with greater clarity the
custom or policy that led to the constitutional violation and the specific facts ofifPlaicase
that would make plaitsle his claim that his rights have been violated.

1. PROCEEDING UNDER A PSEUDONYM

Beyond Defendahs Rule 12(b)(6) argument, Defendant also argues that Plaintiff should
not be permitted to proceed anonymously. Mot., DE -8, B his response, Plaintiff resists
Defendant’s arguments and separately moves for leave to proceed anonymops)\PR&s, 3
S.

Federal Rule of Civil Procedure 10¢apuires thatevery pleadingin federal court must
name all the partigsFed. R. Civ. P. 10(a) (2010):This rule serves more than administrative
convenience. It protects the pubsiclegitimate interest in knowing all of the facts involved,
including the identities of the partieé®laintiff B. v. Francis631 F.3d 1310, 1315 (11th Cir. 2011)
(quotingDoe v. Frank951 F.2d 320, 323 (11th Cir.1992)This creates a strong presumption in
favor of parties proceeding in their own names. Defendants have the right to know who their
accusers are, as they may be subject to embareas®r fundamental unfairness if they do 'hot.

Id. “The ultimate test for permitting a plaintiff to proceed anonymously is whetheidheiff has
a substantial privacy right which outweighs the customary and constitutiemaligdded
presumption of openness in judicial proceedingné v. Aware Woman Ctr. for Choice, [r253

F.3d 678, 685 (11th Cir. 2001).



The rule is not absolute, and a party may proceed anonymbydskipwing that hehas a
substantial privacy right which outweighs the customarnd constitutionalhembedded
presumption obpenness in judicial proceeding#d. at 131516 (quotation marks omitted). The
Eleventh Circuit haslucidated severdhctorsto be considered in this evaluation:

(1) whether plaintiffs seeking anonymityeachallenging governmental activity; (2)

whether they will be required to disclose information of the utmost intimacy; (3)

whether plaintiffs will be compelled to admit their intention to engage in illegal

conduct and thus risk criminal prosecution; (4gtiter the plaintiffs were minors;

(5) whether they were threatened with violence or physical harm by proceeding in

their own names and; (6) whether their anonymity posed a unique threat of

fundamental unfairness to the defendant.
Frank, 951F.2d 320, 323The factors receive considerable weight but are not exclusive; a court
should review all circumstances in a given caise ‘then decide whether the customary practice
of disclosing the plaintifs identity shouldsield to the plaintiffs privacy concernsld. See also
Doe v. Swearingen2019 WL 95548 at *2 (S.D. Fla. Jan. 3, 2019D\erall, proceeding
anonymously is an exceptional circumstance, as there is a heavy presuangiramgfopenness
and transparency in judicial proceedings.”)

Turning to the=rankfactors application in this casehe third, fourth, and sixth factors are
not at issue herdlaintiff is nota minor. Plaintiff has already been charged with solicitation of
prostitution, sdhe third factor risk of criminal prosecutioris mod. SeeCompl., DE 15, | 20.
And, Plaintiff has not argued that there israquethreat of fundamental unfairness to him in this
case.

In relation to the first factorDefendant concedes that this is a case challenging

governmental activity. Mot., DE 3, Blowever, the Eleventh Circuit has indicated that this factor

alone is not particularly persuasive, let alalgpositive SeeFrank,951 F.2d at 3224 (“[O]ur



prior case lawfloes not stand,. for the proposition that there is more reason to grantiatifias
request for anonymity if the plaintiff is suing the governmént.”

As to the second factadisclosure of information of the utmost intima&aintiff alleges
that he must proceed anonymously to “pebtes ongoing right of privacy.” Compl. DES5, 1 3
He alsoalleges that*anonymity will also work to the benefit of the Defendants by mitigating and
minimizing the harmful and damaging potential effects further disclosure wouiel” hal.
However, theFrank court explicitly statedthat “some pe&sonal embarrassment, standing alone,
does not require the granting of his request to proceed under a pseudébgnt..2d at 324
(denyingplaintiff permission to proceed under a pseudonym sought due to his alcoh8lesm)
also Raiser v. Brigham Yourgniversity, 127 F. Appx 409, 411 (10th Cir. 2005) (denying a
motion to proceed anonymously where plaintiff gave no further basis for his requestibey
“harmful and prejudicial informatiomight be made public anghight harm his reputation; Doe
v. Univ.of Miami (Miller School of Medicine2012 WL 1296087 &t *2 (S.D. Fla. Nov. 28, 2012)
(denying motion to proceed under pseudonym becéatise only mental illness that Plaintiff
identifies is ADHD, which generally has been found to be insufficiently siiigmg.’).

As to the fifth factoyrisk of physical harm, Plaintiff conclusorily states in his Motion for
Leave to Proceed Anonymously (which is embedded in his Response to the Motion tg)Dismis
that Plaintiff] may be subjected to “public condemnatiamd vigilantism” because of the public’s
“generalized fear and vilification of ‘sexually’ related crimeSgeResp., DE 14, 4Although
Plaintiffs Complaint alleges “defamation” as part of his damages, & miot allege any threat or
risk to his physial safety.SeeCompl., DE 1-5, 6.

Based on the Court’s review of the Complaint, Bk, And Plaintiff's embedded Motion

for Leave to Proceed Anonymously, DE 1B8e Court does not find that this case presents an



“exceptional circumstance” justifying Plaiff's anonymity in the case. Accordingly, on the
current record before the Court, Plaintiff's request to proceed anonymoi¥iNK=D without
prejudice. AccordinglyPlaintiff may file his amended complaint pseudonymouysigyided that
he contemporaneously files a motion for leave to proceed anonymohbslyasis for Plaintiff's
request to proceed anonymously must be set forth with specificity in bothred&d Complaint
and his Motion for Leave to Proceed Anonymously, which must setdpettific déails about the
risks this case poses to Plaintiff ametevantiegal support for his request.

V. CLASS ACTION ALLEGATIONS

The Court denies without prejudice Defendaméquest to strike the class action allegation
from the current Complaint, or any forthcoming amended complaint. The Couradailess
arguments regarding class certification upon Plaisti¥fotion to Certify a Class.

V. CONCLUSIONS
For the foregoing reasons, it is herébRDERED AND ADJUDGED as follows:
1. Defendant’s Motion to Dismiss [DE 3] GRANTED.

2. Plaintiff's Complaint [DE 15] is DISMISSED without prejudice. Plaintiff's amended
complaint is due by no later than August 19, 2019.

3. Plaintiff’'s Motion for Leave to Proceed Anonymously [contained in DEI4BENIED
without prejudice.

4. If Plaintiff persists in his request to proceed anonymously, Plaintiff is atderde a
motion for leave to proceed anonymously by no later than August 19, 2019.

DONE AND ORDERED in ChambersWest Palm Beach, Floridinis 8th day ofAugust,

jf@ﬁgﬂ«?f kgﬂéﬂm

ROBIN L. ROSENBERG
UNITED STATES DISTRICT JU@GE

2019.

Copies furnished to Counsel of Record
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