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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 19-10110€1V -ALTONAGA/Goodman
ELIZABETH MARQUARDT ,

Plaintiff,
V.

OCEAN REEF COMMUNITY
ASSOCIATION, et al,

Defendans.

ORDER

THIS CAUSE camebefore the Court on Defendants, Ocean Reef Community Association
(“ORCA") and David Ritz’'s Motion for Summary Judgment [ECF No. 65] filed Janiyg020.
Plaintiff, ElizabethMarquardt, filed a Corrected Response [ECF No. 100] on March 5, 2020; to
which Defendants filed a Reply [ECF No. 107] on March 11, 20Zthe Court has carefully
considered the Amended Complaint [ECF No. 50], the parties’ submissions, the record, and
appicable law. For the following reasons, DefendaMstion is granted in part and denied in
part.

l. BACKGROUND

This case concerns allegations of gender discrimination, retaliation, hostile work

environment, constructive discharge, and violation of the EegyAct 29 U.S.C. section 206(d)

(See generallAm. Compl.). Plaintiff is the former Vice President and Chief Financial Officer o

! The parties’ factual submissions include Defendants’ Statement of Undidgaterial Facts (“Defs.’
SOF") [ECF No. 66]; Plaintiff's Response to Defendants’ Statement of Feet$HCF No.86] 2—4) and
Plaintiff's Statement of Additional Materi&lacts éee[ECF N0.86] 4-11) (collectively, “Pl.’'s SOF”) and
Defendand’ Reply Statement of Material Fadt®efs.” Reply SOF")[ECF No. 106].
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CASE NO.19-10110€IV-ALTONAGA/Goodman
ORCA. See idff 1, 16). Defendant ORCA is a homeowners’ association and Fhartidiar-
profit corporation. $ee idf 2). Defendant Ritz is the former President of ORC2ee(idf 3).

Plaintiff was employeavith ORCAfrom January 2016 to February 2018eéDefs.” SOF
1 4)2 Plaintiff led ORCA'’s finance department and was one of ¥oee presidents. $ee id. {1
5, 8). The othewice presidents were Greg Lunsford, VP of Administration; Jeff OeltjenpVP
Public Works; and Tim James, a VP and the head of Public Safse. i1 9-11). Plaintiff's
starting salary was $150,000, which was higher ttherespective salariesf Lunsford and
Oeltjen. Gee idy 19. Plaintiff reported to Ritz. See id{Y5, 8. Plaintiff communicated with
James nearly daily and saw him in person approximatelyaweek. SeePl.’'s SOF | 58).

Plaintiff alleges ovethe course of her employment there occurred numerous incidents,
ranging from inappropriate comments to unwanted physical contact, that gave, ri8 were
symptomatic of, a work environment hostile to womeseg generallAm. Compl.; Pl.’s SOF).
Plairtiff reported some of the incidents to Ritz and other ORCA personnallaintsas a result
shewas ultimately constructively dischadye (SeePl.’s SOF 1 50, 656, 68, 73; Am. Compl.

11 42-45). Defendantglispute whether these incidents occureedjthe nature of the incidents,
if they did. See generalliiot.; Defs! SOF. Defs! Reply SOF. The Court reviews the incidents,
grouped generally as follows.

A. Dress Code and Social Events

On multiple occasins, male ORCA employees socialized or attended events without
Plaintiff. (SeeDefs! SOF T 29; Pl.’s SOF | 29). These outings included golfing, shooting,

attending a Miami Dolphins game, watching football, and testing a new puldiy baiat. See

2 Plaintiff disputes this timeline in part, stating her last day on OR@Asises was January 23, 2018.
(SeePl’'s SOF { 4). Other citations to the parties’ statements of material dectundisputed unless
otherwise noted.
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Defs! SOF { 29) According to Defendants, these events were few, and Plaintiff was not invited
to attend for varioukegitimatereasonsincluding she does not play golf or shoot, that the Miami
Dolphins tickets were received from a vendor, and that male employees watchedl fogether
as friends outside of work Sée id).

Several worksponsorecemployee eventahich included the entire staff involved water
sports. $edd. T 34). Plaintiffstatesher female colleagues expressed discomfort about attending
these functions because of the prospect of wearing swimsuits at a work &segfl.’¢ SOF
70). Plaintiff told her subordinates they were not required to wear swimsthes exdnts. See
id.). Plaintiff voiced an objection to Ritz about the events, but he disregard&eé.id,. Defs!

Reply SOF { 70). There was no ORCA policy requiengployeedo wear swimsuits at these
events. $eeDefs’ SOF { 34).

In the workplace, ORCA haddress code for men but nior women. SeePl.’s SOF
69). Plaintiff observed female employees wearing revealing cloththgsked Ritz to implement
a dress code for women as well as méee id. Ritz did not mandate female employees wear
scantil-clad clothing $éee Defs’ Reply SOF § 70), buhe declined Plaintiff's invitation to
implement a dress code for womeeéPl.’s SOF 169; Defs.” Reply SOF 1 69).

B. Off-color Comments and Jokes about Female Employees

Plaintiff contends Ritz “invitedr encouraged commentary regarding the appearance of the
women in the office.” (Pl.’'s SOF  71). On two occasions, Plaintiff overheard ORCAenem
comment that female ORCA employees were attracti8ee id.. In both instances, Ritz agreed
with the @mments but did not solicit themSdeid.; Defs! Reply SOF  71). Plaintiff informed

Ritz one of the comments was inappropriate for the workplace, but Ritz responded she would have

3 Defendantsnsist Plaintiff was invited on the boat ridegeDefs.” SOF § 29), but Plaintiff states the
invitation was only extendkeas the other VPs were departisgdPl.’'s SOF { 30).
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to excuse the commenter because he was from a different gener&tieRl.'§ SOF {71;Defs.’
Reply SOF § 71). On several occasions, Plaintiff heard Ritz state he convirigexa ©Oavork at
ORCA for the “hot single women.” (Pl.’'s SOF | 72 (internal quotation marks omied3;’
Reply SOF 72). Plaintiff asked Rit#o stop repeating this comment, but Ritz rebuffed hBee(
id.).

On another occasion, Ritz told a joke about heverdered a cdin the ash.” (Defs.SOF
1 33(internal quotation marks omitted)). Defendants contend the joke referrectty’thiaterior.

(See id. Plaintiff understood the joke to be about anal s&eell.’s SOF | 1).

C. Unwanted Touching

According to Plaintiff she was twice hugged inappropriately at work, onapriimg 2017
by an Ocean Reef Cluimard membeand ace in the &ll 2017 by a public adjuster, a RQCRA
employee with whom Plaintiff worked SéePl.’s SOF 11 37, 6%68). After the first hugPlaintiff
complained to Ritz, who dismissed her concern and stated she should “put up with” the boar
member. Pl.’s SOF { 67 (internal quotation marks omittesealso Defs’ Reply SOF { 67).
Plaintiff also complained to Ritz after the second hug, and he responded “Liz, you afgQthe C
You just need to do whatever it takes to get our insurance money.” $PIFsSY 68 (internal
guotation marks omitted); Defs.” Reply SOF { 68). There are no allegations the individua
touched Plaintiff's breasts or private parts. (DeSOF {1 2325).

Plaintiff contends she “observed . . . multiple instances of James inapprypgoatgiing
female employees. (Pl.’s SOF { 6Qalteration added) Specifically, PlaintiffsawJames hug
three female employees in a manner which appeared to Plaintiff to make the employees
uncomfortable. $edd.). Plaintiff reported the conduct to Ritz and LunsfoiSled id.. According
to Defendants, James did not touch the employees’ breasts or private parts aiffldrlanat

observe the women pushing James away or asking him to SegDdfs! SOF {1 2425).
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In 2016, Plaintif was informed James hit a female public safety officer under James’
supervisionHilary Matas on the buttocks with a folder as she passed by HaweeQefs. SOF |
26; Pl’s SOF { 614. Plaintiff did not witness the incident herself; James’s assjshinble
Molnar, witnesgdand reported to theMonroe CountySheriff's Department. (Pl.’s SOF 1{-61
62; Defs. Reply SOF {1 6362). An investigation ensued, but it was concluded that nothing had
happened. (SeePl.’s SOF  8). Matas resigned afténe incident, as did MolnarSéed. § 63).

Defendants do not dispute the resignations but dispute the “resignations had anya@onne
to the allegation” James touched Matas inappropriately. (CRéply SOF § 63). Defendants
point out Matas stated in her resignation letter “I want to begin by sayindlessed | feel that |
have been able to serve this community, none th¢die$svith the amazing leaders and personnel
that have been at my side helping to mold me into the person | am todayDefs! Reply SOF
1 63 (quotingMay 13, 2016 Resignation Email [ECF No. 95] 1227 (internal quotation marks
omitted)).® James testified that he did not touch Matas on the buttockathaton her lower
back with a file folder. $eeDefs.” Reply SOF | 61).

After Matas resigned, James informed Lunstbiat Matashadfailed togive ORCA two
weeks’ notice. $eePl.’s SOF T 64). ORCA'’s policies provided employees who resign with less
than two weeks’ notice were not entitled to payhfenaccrued paid time off (“PTO”).Sge id).
Subsequently, an anonymous emailer under the name “Grpking” “brdadi¢ast . the Matas
incident to several ORCA employees and board membéid. {alterations addedirst internal

guotation marks ortted)). Following the email, James askd®@A’'s HR Director to compensate

4 Plaintiff staes she was informed of this incident prior to Maassignation. SeePl.’s SOF | 26).

5> Plaintiff states Ritz concluded nothing happenseePl.’'s SOF { 62); whereas Defendants state the
Sheriff's Department concluded nothing happersedDefs.” Reply SOF { 62).

5The Resignatiotmail continues “l owe so much to both my Sergeant (Gus Herrera) and Corpmomaig R
Fell) for their faith in me.”(May 13, 2016 Resignation Email).

5
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Matas for her PTO. See id.. According to Defendants, James’s request HR compensate Matas
had nothing to do with her resignaticom the contrary “Mr. James advocated for Ms. e
receiving a PTO Payout” because she arranged her resignation at a time that etould n
inconvenience her employer. (Defs.” Reply SOF | 64).

D. Interoffice Relationships and LeeAnn Yule’s Sexual Harassment Claim

In the course of her employment, Plaintiff reported to ORCA board membertdars
Wishnack and Ken Dewey that Lunsford engaged in an inappropriate relationship with a
subordinate, Yael SkinnerS¢ePl.’s SOF] 65). Ritz spoke with Lunsford, who denied Plaintiff's
allegations, and Ritz concluded nothing improper occurr&ke(id Defs.” Reply SOF $5).

Ritz engaged in an interoffice relationship with employee MomiDagnessesSéePl.’s
SOF 1 76; Defs.” Reply SOF | 76). Another employee, Susan Ptomey, obRérvpthce his
arms around Dagnesses in ORCA'’s office and believed Dagnesses “was nab@appty” (Pl.’s
SOF 1 7€internal quotation marks omittediting Ptomey Dep. [ECF No. 95] 9681, 31:2-18)).
Dagnesse testified she had a consensual adult relationship with &itthat Ritz was not her
boss and did not have supervisory authority over h&eeDefs! Reply SOF {76 (citing
Dagnesses Dep. [ECF No. 95] 8906; 29:20-30:1)/ Dagnesses also testified Ritz never
sexually harassed her, and she never saw or heard of Ritz inappropriately taudangssing
ORCA female employeesSé¢e id Dagnesses Dep. 33:21-34:5).

During her employment, Plaintiff learned Ritz hired a woman, LeeAnne Yule, with whom
he had a prior romantic relationship.SdePl.’s SOF { 74). Plaintiff contends Ritz created a
position for Yule at ORCAT, an entity related to ORC/e¢ id.” According to Yule, whose

Declaration $ee[ECF No. 95] 128283) Plaintiff submits in support of her Response, Yule and

" Defendants state Plaintiff testified Yule was an employee of ORCA, not OR(SeeDefs.’ Reply SOF
174).
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Ritz dated in 2004, and Yule became employed at ORCAT in, 28@7 her relationship with Ritz
had ended. SeeYule Decl., Ex. A, Handwritten Notes [ECF No. 95] 1285-87).

In 2009, Yule attended a Halloween function wilitz while she was employed at
ORCAT. (SeeYule Decl. 1 3). At the evenitz directed her to pose and took seveedually
suggestivgphotographs of her, which he displayed on a websBee (d. Yule contends Ritz
continually sexually harassed her after she was hired and submits severabfpagedwritten
notes along with her Declaration documenting incidents of harassn@edHgndwritten Notes
1285-87). Yulestates Ritz groped and kissed her “anytime he was alone with her” at the ORCA
and (RCAT offices and points to two specific incidents of unwanted sexual touching in
Novembef and December 2018]d( 1285;see alsad. 1286). According to Yuleshe “resigned
[her] employment on or around September 2018, as a direct result of thewostiEnvironment
[she] experienced, which continued unabated.” (Yule Declaftéations added)).

After Plaintiff resigned, she learned Yuladbrought a sexual harassment lawsuit against
Ritz. (SeeDefs.” SOF 1b4). Plaintiff was unaware of Yulelawsuit while she was employed at
ORCA. Gee id.Pl.’s SOF { 54).

E. Photographs of Nude Women on Ritz’€omputer

Ritz maintained a website depicting photographaude women. SeePl.’s SOF { 75).
The photographs were “not traditional photographs” but “were stylized and edited inséin arti
manner such that the wamin the photograpbould not be identified.” (Defs.” Reply SOF | 75).
Plaintiff contends at leasheof the photographs on the website was of YufeePl.’s SOF § 75

(citing Yule Decl.| 6); Defs. Reply SOF { 75). As noted, Yule states Ritz took multiple

8 Yule declares the handwritten notes “accurately reflect the eventshaestirerein” and the “references
to events in ‘November’ and ‘December’ occurtkating the year 2017.” (Yule Decl. T 2).

° Based on thénandwritten otes it does not appear the November incident occurred in an ORCA or
ORCAT office.
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photographs of her and displayed them on his website while she was employed at.ORGA
states Ritz maintained the website until 2018SegéYule Decl. 1Y 67). Ritz testified he
“probably” took down the website containing the nude photographs in 208&eDgfs.” Reply
SOF 1 75 (citing Nov. 19, 2019 Ritz Dep. [ECF No. 67-4] 7:15-20).

A former ORCA employee, Jim Underwood, discovered several of Ritzizestyhude
photos on ORCA’s computer networkSegePl.’s SOF { 75 (citing Underwood Decl. [ECF No.
95] 1275-76  5)). Upon discoveng the photographs in a folder titled “Artwork,” Underwood
asked Ritz’s assistant to remove ther8edUnderwood Declf 5). ORCA board member Gary
List testified he saw the photographalthough his testimony is unclear whether he saw the
photographs prior to or in the course of an investigation into Ritz's workplace miscor{8aet
Pl.’s SOF { 75; Dec. 12, 2019 List. Dep. [ECF No. 95] 550-625, 7:20-21).

F. Plaintiff's Reports of Alleged Misconduct; Hurricane Irma Bonus

In December 2017, Plaintiff attended a lunch meeting with Ritz and Lunsford where she
“again elevated alleged harassment of female staff by James.”SBF§ 73; Defs.” Reply SOF
1 73. Plaintiff latermet with Ritz in his office, but Ritz dismissed her compla{@eePl.’'s SOF
1 73. Ritz told Plaintiff, ‘{w]e didn’t have a CFO before and we don’t need one in the future.”
(Defs.” SOF 1 414lteraton addedjnternal quotation marks omittedee alsdl.’'s SOF { 73).
Plaintiff did not ask Ritz what he meant by this commergeeDefs! SOF { 41). Plaintiff
understood the comment “to mean that if she continued to complain about James, hergob woul
be in jeopardy.” (Pl.'s SOF ] 73). Also,DecemberPlaintiff emailedORCA’s boardnembers®

a“law firm circular regarding the duties of the Board in investigating sexuakbaent.” I¢.).

10 Defendants state Plaintiff sent the circular to Wishnack and List onlyh@entire ORCA board.Sée
Defs.” Reply SOF | 73).
8
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According to Plaintiff, she was “thereafter denied a bayiuen to her male counterpart,
Oeltjen, for the same work Plaintiff had done in securing hurricane insuraneegsdor ORCA.”
(Id.). Plaintiffassers she handled several Hurricane lfrelated tasks in addition to her usual job
duties from September 2017 through January 20%8ed. 1 82). Plaintiff worked 1hour days
in the week leading up to andfter Hurricane Irma. See id. She workedlaily with Oeltjen and
shared tasksincluding surveying damage in the field and gatheringrmftion relevant to
ORCA's insurance claims, inventorying damage, attending regular meeithgsublic adjusters
and contractors, and submitting information to public adjust&se {d.. Plaintiff explainsher
work on Hurricane Irma insurance clairhgas equivalent to a secosdll time job to which
Plaintiff devoted approximately thirty additional hours ewseek.” (d.).

Defendants do not dispute Plaintiff’'s description of her wedeDefs.” Reply SOF { 82)
but contend Ritz awarded a $10,000.00 bonus to Odigeauseof his “additional duties and
remarkable performance throughout the Hurricane Irma evienff 45 (citing Nov. 19, 2019 Ritz
Dep. [ECF No. 95] 16#204, 28:1929:8; 24:1825:19)). Defendants emphasize prior to the
hurricane, @lItjen worked orthe ORCA premises and completed physical wavkile Plaintiff
worked remotely; that Oeltjen “worked 412 hour days the week immediately after Hurricane
Irma, and even slept two nights at ORCAand following Irma, unlike Plaintiff Oeltien was
responsible for various Hurricamepair and cleaup tasks. $ee idf{ 47#48). Defendants point
out the work was performed by Oeltjen and phublic works @partmentnot Plaintiff and the
finance department.Sge id{ 48).

In December 2017, after her lunch meeting with Rittaintiff asked Ritz whether she
would also receive a hurricane bonusedPl.’s SOF § 81). Ritz testified he conferred with
Wishnack and Wishnack declined to issue Plaintiff a bon8ge (d(citing Nov. 19, 2019 Ritz

Dep. 32:19-33:2). Wishnack does not recall Ritz asking him about Plaintiff’'s bongee id.

9
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Defs.” Reply SOF 1 81). Ritz received approval from Wishnack to awarge@albonus. $ee
Pl.’s SOF { 81). Ritz testified he decided to award Oeltjen a bonus in November 2018t(i@efore
lunch meeting), but the form memorializing Ritz’s decision to award Oeltjen’ssheas signed
by Ritz on December 11, 2017Sde id(citing Personnel Action Form [ECF No. 95] 1212

Plaintiff asked Ritzabout the basis for Oeltjen’s bonusSe¢ id.f 81 n. 9). Plaintiff
testified Ritz informed her Ogen received a bonus for “all the work after the hurricane” and “all
the work in getting the hurricane claim togethend.,(Oct. 21, 2019 Marquardt Pe[ECF No.
95] 308-94, 205:2324; 211:2224). Defendants contend the “wakerthe hurricane” and the
“work getting the hurricane claim together” were two different tasks. (D@ § 81 (internal
guotation marks omitted)). Plaintiff testified whame aske®itz why she did not receive a bonus,
Ritz stated “Well, it wasn’t in the budget. We’'ll have to see. Maybe | can detsimg about it.”
(Oct. 21, 2019 Marquardt Dep. 2123)-

G. Threatened and Actual Demotions of Female Employees

At the De@mber 2017 meetirgftendedy Plaintiff, Lunsford, and Ritz, Lunsford reported
ORCAT Director Susan Hershey had objected to James repeatedly “creepifep@ié ORCA
employees during visits to ORCA. (Pl.’s SOF { 77 (internal quotation markeadngjtbting Oct.
21, 2019 Marquardt Dep. 139)%} One week after the meeting, Ritz proposed to Plaiff
Hershey be demoted and her salary be cut by $10,0003@ i@.. Defendants do not dispute
Ritz proposed demoting Hershewt dispute the insinuation Ritz's proposal was connected to

Hershey’s complaint about JameSeé€Defs.” Reply SOF 7).

11 Plaintiff's precise testimonyas, “And [Lunsford] addedhat, Susan Hershey from ORCAT had also
complained to him confidentially about Tim [James] going to ORCAT ma#ting the women feel
uncomfortable. He used the phrase ‘creepivagn out.” When [Lunsford] and | told David about those
things, [Ritz] did nothing to stop it.” (Oct. 21, 2019 Marquardt Dep. 138223 (dterations and
emphasis added)).

10
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Sometime after James was hired, another female employee, Barbara Fassdtedgsabmi
complaint to HR. $eePl.’s SOF { 78 (citing Fassett Dep. [ECF No. 95}%); Defs. Reply SOF
1 78). Fassett testified that she and the entire public safety grouglimgchnale employees,
submittedan HR complaintabout James. SgeFassett Dep. 47:138:6). Fassett was later
demoted and received a $14,000.00 pay c8eell.'s SOF {78; Fassett Dep. 8:224). After
her demotion, Fassett reported to two male employees whom she previoustl; t@eef-assett
Dep. 9:1115). Defendants insist Fassett did not complain about James’s miscond{&ip gt
with other female and male employees) complained she was not happy with the pebfic saf
department in generalSéeDefs.” Reply SOF § 78 (citing Fassett Dep. 47:13-48:10)).

Following Fassett'sdlemotion, Plaintiff sent a message to List statiBgrb[araFassett]
was demoted and this gives me great concern from a gender distomirebility perspective
since she is the only experienced female paramedic. And she is very good at hemjali fr
reports.” (Pl’s App., Ex. 20 [ECF No. 95] 1158). List did not specifically respond to Plaintiff
comment regarding Fagse demotion. $ee id).

* * *

On December 7, 2017, James announced his resignatioon January 19, 2018, Plaintiff
learned James rescinded his resignation and would be staying at OR&ahefs.” SOF | 42).
Three days latePlaintiff resigned. $ee id.J 43). Plaintiff submitted a resignation letteed
Resignation Letter [ECNo. 67%22]), starting the reasons for her resignation, including James’s
alleged sexual harassmengeé generalliResignation Letter).

After Plaintiff's resignation, ORCA initiated an investigation in responsestaltagations
in Plaintiff's resignabn letter. SeePl.’s SOF 60 (Wishnack Dep. [ECRo. 95] 747898, 36:19-
39:4)). Ritz was terminated without cause by the ORCA board in 2019. (Pl.’'s SOF {€0; Def

ReplySOF 1 60). Plaintiff contends James “also departed his employment in 2019 following the

11
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ORCA Board’s decision to givéameshe choice to resign or be terminated by ORCA.” (Pl.’s
SOF 1 60). According to Plaintiff, Ritz and James departed ORCA asliafehe investigation
prompted by her resignation lettetd.]. Defendantslispute Plaintiff's assertion. (Def&eply
SOF 1 60).

This lawsuit followed. Plaintiff brings claimsgainst ORCAfor retaliation under Title
VII, the Florida Civil Rights Act (“FCRA”) and the Florida Whistleblower Act\VA) (Counts |
and 11); hostile work environment under Title VIl and the FCRA (Count IIl); tracsve
dischargedue to hostile work environmeninder Title VII and the FCRA (Count 1V); gender
discrimination under Title VIl and the FCRA (Count V); aaghinst ORCA and Ritz faiolation
of the Equal Pay Act (Count VI)Defendants seek summary judgment as to all claims for relief.

Il. LEGAL STANDARD

Summary judgment may only be rendered if the pleadings, discovery and disclosure
materials on file, and any affidavits show there is no genuine issue as totenyalnfect and the
movant is entitled to judgment as a matter of |&eeFed R. Civ. P. 56(a), (C)An issue of fact
is “material” if it might affect the outcome of the case under the governing3aeAnderson v.
Liberty Lobby, Ing 477 U.S. 242, 248 (1986). It is “genuine” if the evidence could lead a
reasonable jury to find for the nanoving party. See id. see also Matsushita Elec. Indus. Co. v.
Zenith Radio Corp475 U.S. 574, 587 (1986).he Court draws all reasonable inferences in favor
of the party opposing summary judgme8eeChapman v. Al Transp229 F.3d 1012, 1023 (11th
Cir. 2000).

“Summary judgment may be inappropriate even where the parties agree ondliadigsi
but disagree about the inferences that should be drawn from these fadtelan v. Royal
Caribbean Cruises LtdNo. 1:12cv-22481, 2013 WL 5583970, at *2 (S.D. Fla. Aug. 14, 2013)

(citation omitted). Indeed{i] f reasonable minds might differ on the inferences arising from

12
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undisputed facts, then the Court should deny summary judgment” and proceed. tddtrial
(alteration added; citains omitted).

. ANALYSIS

A. Hostile Work Environment and Constructive Discharge (@unts Ill and V)

A claim for hostile work environment requirésat Plaintiff show (1) she belongs to a
protected group; (2) she has been subject to unwelcome sexual harassment, sudalas sex
advances, requests for sexual favors, and other conduct of a sexual nature; (3sdmedravas
based on Plaintiff's sex; (4)éhharassment was sufficiently severe or pervasive to alter the terms
and conditions of Plaintiffs employment and create a discriminatorily abusimeing
environment; and (5) there is a basis for holding Plaintiff's employer li&#de.Gupta v. Fla. Bd
of Regents212 F.3d 571, 582 (11th Cir. 2000) (citifggndoza v. Borden, Incl95 F.3d 1238,
1245 (11th Cir. 1999) (en banc)). “Establishing a constructive discharge claim is a moresoner
task than establishing a hostile work environment claiBryant v. Jones575 F.3d 1281, 1298
(11th Cir. 2009) (citatiomomitted). In order to prove constructive discharge, Plaintiff “must
demonstrate greaterseverity or pervasiveness of harassment than the minimum required to prove
a hostile working environment.Landgraf v. USI Film Prods968 F.2d 427, 430 (5th Cir.1992)
(emphasis added; citation omitted). Because the Court finds Plaintiff hasffeteu evidence
that Defendants’ alleged harassment was “sufficiently severe or pervasivertthal terms and
conditions of [her] employmentGuptg 212 F.3d at 582, Plaintiff's hostile work environment
and constructive discharge claims may not proceed to trial.

Quite simply, Plaintiff’'sdisputed factare insufficient to establish an intolerable working
environment when read against prevailing Eleventh Circuit law. Prelinyintvé Court notes
because Plaintiff was unaware of Yule’s sexual harassment lawsuit againsand the

photographs on Ritz’s website, Plaintiff may not rely on these allegations to suppbashkr

13



CASE NO.19-10110€IV-ALTONAGA/Goodman
work environment and constructive discharge clailseAdams v. Austal, U.S.A., L.L,G54
F.3d 1240, 1245 (11th Cir. 2014) (noting “an employee alleging a hostile work environment cannot
complain about conduct of which he was oblivious for the purpose of proving that his work
environment was objectively hostile”)

Absent thesdacts the Court reviews Plaintiff's evidence, construed in the light most

favorable to her, and assesses Plaintiff's evidence against Eleventh @iecadent. Plaintiff
presents evidendbatover the course of her twgear employment

= She was excluded from several events attended by her male collesepRIs{ SOF
11 29);

= She was subjected to two unwanted hugs, which hugs Ritz indiektiediff should
tolerate gee id Y 37, 67-68);

= She objected to offensive gendmrsed comments from ORCA members, which
comments Ritz indicated Plaintiff should toleraged id 71);

= Ritz made at least six offensive gentbasseccomments, including one joke about anal
sex 6ee idf 72);

= She witnessed James hug three female emplpywasthe employees appeared
uncomfortablegee id. 66); and

= She was aware James was accused of hitting an employee on the buttocks with a folder
(seeidf 61).

Even assuming the hugs Plaintiff observed were sexual in nature (whintBntion
Defendants disputes¢eMot. (3-5)), thedescribedconduct is less “severe and pervasive” than
other conduct failing the summary judgment bar in this Circuit analyzing hostile work
environment, the “fourth elemenrt that the conduct complained of was sufficiently severe or
pervasive to alter the conditions of employment and create an abusive work enwireniaehe
element that tests the mettle of messtual harassment claimsGuptg 212 F.3d at 58&juotation
marksand citationomitted). Regarding conduct of a gendered or sexual nature, courts consider

“(1) the frequency of the conduct; (2) the severity of the conduct; (3) whether the caduct

14
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physically threatening or humiliating, or a mere offensive utterance;fgnahether the conduct
unreasonably interferes with the employee’s job performandedt 584 uaing Mendoza 195
F.3d at 1246; internal quotation marks omitted).

In this respectGuptais instructive. Noting Title VIl is “not a general civility codad. at
583(internal quotation marks omitted; quotiRgragher v. City of Boca Ratph24 U.S. 775, 788
(1998), the Gupta court found a plaintifiemployee’s allegations her defendantleague (1)
frequently commented on her appearance; (2) frequealligd her at nighdnd on the weekends
and asked about her boyfriend; (3) made isolated comments about the superiority of pemedom
to women and compared women to meat; (4) once unbuckled his belt and pulled down his zipper
to tuck his shirt in when the plaintiff walked in on him in his undersfif$) once placed his hand
on the plaintiff's knee; and (6) once lifted up the hem of the plaintiff's dress when nggabout
the material, did not constitute conduct sufficiently severe or pervasive to ovescommeary
judgment. See idat 584-86. In so reasoning, tli&uptacourt (1) emphasized the plaintiff “failed
to present evidence [the defendant]’'s conduct was in any way physically timgater
humiliating” id. at 586 (internal quotation marks omitted; quotiigndoza 195 F.3d at 1246);
and (2) noted “[a]ll of the sexual hostile environment cases decided by thensuporirt have
involved patterns or allegations of extensive, long lasting, unredremsédininhibited sexual
threats or conduct that permeated thenpiffs’ work environment]” id. (alterations added;
internal quotation marks omittequotingindest v. Freeman Decorating, Ind64 F.3d 258, 264
(5th Cir.1999)(citations omitted)). As iGupta “[t]his is not such a caseld. (alteration added).

The conducshownby Plaintiff is certainly inappropriate, but it did not “permeate” Plaintiff's-day

12 The paintiff statedher colleague “was expecting [her] to come pick up a book from his offieapta
212 F.3d at 579 (alteration added).
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to-day environment when viewed agaiipta which concerned much more frequent conduct
thanthatshown to have taken plabere.

Guthrie v. Waffle House, Ina160 F. App’x 803 (11th Cir. 20123lso guides the Court’s
analysis. InGuthrie the plaintiff alleged her colleague grabbed her buttocks multiple times,
“talked dirty” to her (including saying he wanted to “fuck” her and “lick her all"pvespeatedly
asked her on dates, and stated “Baby, we need tbwdiite putting his arms around her shoulders
when the plaintiff informed him she would be filing agal harassment lawsuitd. at 804—05
(internal quotation marks omittedYhecourt found (1) the plaintiff did not show she subjectively
perceived the harassment and (2) the harassment was not objectively penasiyete support
a Title VII claim. See idat 806-07.

Plaintiff contendsGuthrie is distinguishable because the plaintiff Guthrie “did not
subjectively perceive the environment to be hostile; i.e., she remained atoworkairly two
additional years after the alleged harassmerfResp. 20). Yet, the same can be said about
Plaintiff regardingher testimonyJames touched Matas on the buttoekshe most severe of
Plaintiff's incidents supporting her hostile work environment claim. According to Plaintiff, she
“learned about théMatas] incident prior to Matas’[s] resignation” (Pl.’s SOF { 26 (attens
added)), and Matas resigned bynail on May 13, 2016sge id.{ 63). Plaintiff did not resign
until 2018.

Plaintiff urges the Court to folloRReeves v. C.H. Robinson Worldwibhe,., 594 F.3d 798
(11th Cir. 2010), buReevess distinguishable. IReevesa Title VIl gendeiscrimination case,
the court reversed summary judgment in favor of the deferaaployer where the plaintiff
claimed (1) offensive conduct “occurred odaily basis”; (2) “[n]early every day . . . aworkers
turned the office radio to a crude morning show,” featuring graphic discussions ofnisome

anatomy; and (3) the plaintiff’'s emorkers “regularly sang songs about gendigrogatory topics.”
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Id. at 804 (alterations added; internal quotation marks omitted). The plaintiff testifieduiwere
to pull out a calendar right now . . . | could point at every day of the year that some oiéhvimbe
went on. It went on every dayld. (alteration addednternal quotation marks omitted).

In comparison, Plaintiff allegd®itz made six specific inappropriate commeiRgZ’s joke
about anal sex and the five occasiftitz repeated he convinced Oeltjen to work for ORCA
because of the “hot single women”); two instances wRetztolerated or accepted comments
about the ORA female staff's appearance; three instances where James hugged female
employees; two instances where Plaintiff was hugged byORGA employees; and the incident
where James allegedlytiMatas on the buttocks with a folder. These instances do not reach the
frequency required und€&uptaandReeves Neither, when compared @uptaandGuthrig are
Plaintiff's factsas severe.

Finding the frequency and severity of the conduct weigmaggiaintiff's case, th€ourt
turns to whether the conduct was physically threatening or humiliating, cre offensive
utterance; and whether the conduct unreasonably interfered with Plajobfferformance See
Mendozal95 F.3d at 1246. Most certainly, hitting a subordinate on the buttocks with a file folder
is physically humiliating. As noted, however, the incident occurred well befargifPlesigned
and there is no record evidence Plaintiff complained about the incident to Ritz.

As tothe other incidents of physical conduct (those Plaintiff experienced and seithes
although Plaintiffstaes they caused discomfort or embarrassns=@R].’s SOF {1 6657), she
does not contend she or her female colleagues felt threatened or humiliatelgl, FHiialiff does
not show Ritz’s or James’s comments or behavior interfered with her job performance,
notwithstandingPlaintiff’'s frequentcontactwith both men. Defendants emphasize Plaintiff

received only positive performance reviews and salary incresseBdfs.” SOF{ 12, 16), and
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the Court can identify no evidence prior to Plaintiff's resignation tending to shromohleproduct
suffered because of the allegedly hostile environment.

Viewed in the light most favorable to Plaintiff, the record does not raise a triabée o
fact thatthe conduct experienced by Plaintiff was “sufficiently severe or pervasiaéiar the
terms and conditionsf Plaintiff's employment and create a discriminatorily abusive working
environment.” Plaintiff’'s hostile work environment and constructive dischargascla Counts
[l and 1V, respectivelyfail.

B. Retaliation Claims (Counts | and II)

Plaintiff brings two retaliation claims, the first under Title VIl and the FCRA #re
second under the FWA. The Court addresses these claims together because fretiaiaito
under the FCRA are substantively similar to Title VII retaliation clairagivard v. Walgeen
Co, 605 F.3d 1239, 1244 n.4 (11th Cir. 2010) (citation omitted), and “the summary judgment
analysis for a Title Vlretaliationclaim [is] applied to a claim of retaliatory discharge under the
Florida Whistleblower Adt]” Rutledge v. SunTrutank 262 F. App’x 956, 9568 (11th Cir.
2008) (alterations added).

“To establish a prima facie case of retaliation, the plaintiff must show that (1hgageel in
statutorily protected activity; (2) she suffered a materially adverse emghdyation; and (3) there
was a causal link between the twdsowski v. Peake582 F.3d 1299, 1311 (11th Cir. 2012) (citation
and footnote call number omitted). “When analyzing a retaliation claim based on steotiad
evidence, we usually employ tMcDonnell Doudps analytical framework.”Calvert v. Doe 648 F.
App’x 925, 928 (11th Cir. 2016) (citation omitted). UnderMeDonnell Douglaghreepart, burden
shifting analysis: (1) the plaintiff must establish a prima facie casetalfateon; and if so (2) the
burden shifts to the defendant to offer a legitimate, nondiscriminatory reason for its @Ex@pioy

decision; and if it does (3) the burden shifts back to the plaintiff to establish the oftesed by the
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defendant was not the real basis for the deci§iohmere pretext for discriminatiorsee Johnson v.
Miami-Dade Cty, 948 F.3d 1318, 1325 (11th Cir. 2020) (citations omitted).

“However, theMcDonnell Douglasframework ‘is not thesine qua norfor a plaintiff to
survive summary judgment in a discrimination cas€dlvert 648 F. App’xat 929 (quotingsims v.
MVM, Inc, 704 F.3d 1327, 1333 (11th Cir. 2013)). “A triable issue of fact exists if the record, viewed
in a light most favorable to th@aintiff, presents a convincing mosaic of circumstantial evidence that
would allow a jury to infer intentional discrimination by the decisionmake&rhith v. Lockheed
Martin Corp, 644 F.3d 1321, 1328 (11th Cir. 2011) (citation, internal quotation marks, and footnote
call number omitted). A'plaintiff will always survive summary judgment if [she] presents
circumstantial evidence that creates a triable issue concerning the emplos@itaidatory intent.”

Id. at 1328 (alteration added; citations omitted). A plaintiff may mreséconvincing mosaic” through
circumstantial evidence consisting of “(1) suspicious timing, ambiguouwsrstats, similar behavior
directed at other members of the protected group, and ‘other bits and pieces from whicleaoenfe

of discriminatory intent might be drawn’; (2) systematically better treatmetitose outside the
protected class; and (3) pretext in the employer’s justificati@miith v. City of New Smyrna Beach

588 F. Appx 965, 976 (11th Cir. 2014). Plaintiff argues her case survives summary judgment as
analyzed either under thécDonell Douglasframework or undeilSmiths “convincing mosaic”
standard. The Court agrees.

Prima facie case Plaintiff makes a primfacie casdor retaliation. As noted, Plaintiff must
show (1) she engaged in statutorily protected activity; (2) she suffered a materiadhseadv
employment action; and (3) there was a causal link between the two.

Plaintiff's opposition to “ORCA’s discriminatorgnd hostile treatment of women” (Compl.
31) and her “informal reports of illicit conduct to her supervisor Ritz” (Resp. 7) constti¢osty
protected activity. “A plaintiff engages in statutorily protectetilvétg when [she] complains about an

action that [she] reasonably believed was unlawful under Title \Blahks v. iGov Techs., InG61
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F. App’x 638, 645 (11th Cir. 2016) (alterations added; citation omitted). “[T]he protection afforded .
. . extends as well to those . . . who informally voice complaints to their superiors or wiheiuse t
employers’ internal grievance procedure®bllins v. State of Fla. Dep’t of Law Enforcemes8
F.2d 397, 400 (11th Cir. 198@lteratiors added; citations omitted“Statutorily protected expression
includes . . . complaining to superiors about sexual harassmitirison v. Booker T. Washington
Broad. Serv., In¢.234 F.3d 501, 507 (11th Cir. 2000) (alteration added; cRioljns 868 F.2d at
400). “[T]his standard has both a subjective and an objective comgorigtite v. United Techs.,
Carrier Transicold Div, 103 F.3d 956, 960 (11th Cir. 1997) (alteration added).

“[P]laintiff mustnot only show that [shejubjectivelythat is, in good faith) believed that [her]
employer was engaged in unlawful employment practices alsothat [her] belief wa®bjectively
reasonable in light of the facts and record presented (alterations added; emphasis in origing).
plaintiff may have a “reasonabl@agd faith belief’ she was being sexually harassed even where the
“conduct [Jcomplained about was not so severe and pervasive that it altered her workingrgtiit
Gupta 212 F.3d at 586 (alterations added; internal quotation marks and citatidtesl); see alsad.
at 586, 592 (finding the plaintiff made a prima facie case for retaliation notwithistgher failure to
show alleged sexual harassment was severe or pervasive)

Plaintiff reported James’s inappropriate conduct to Ritz at flbees times (SeePl.’s SOF 11
67-69, 71, 73). Plaintiff also reported to LunsfdhdétJames hit Matas on the buttocks with a file
folder. (Pl.’s SOF Y 66; DefReply SOF  66see alsMarquardt Dep. 178:210)* These various

reportsconstitute gtutorily protected activitySeeRolling 868 F.2d at 400.

131n her Response, Plaintiff stat§A]t [the] December 2017 lunch meeting, . . . Plaintiff agegported
her objection that James had previously been accused of touching the rear endR@/aer@ployee
Hilary Matas.” (Resp. 6 r6 (alterations addel) Plaintiff cites toher owndepositionat 229:1415 and
174:542, but tlosecitations do not contaitestimonysupporting Plaintiff's assertion sheported the
Matas incident at the lunch meeting. Indeed, Plaintiff testified shedlitalk to Ritzabaut the propriety

of him investigating the Matas incide(gee Oct. 21, 2019Marquardt Dep. 179:2@1); but instead
discussedhe incidenwith Lunsford who Plaintiff testifiel “had been handling human resources at ORCA
for a while[.]” (1d. 179:4-5 (alteration added¥}ee also id178:57; 179:2-5).
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Defendants’ argument Plaintiff diebt have an “objectively reasonable belief regarding alleged
harassment by James” (Mot. 14 (capitalization omjjftede also id14-15; Reply 67) fails to
persuadé? Plaintiffs “retaliation claims are not exclusively based upon isolated instances of
hugging.” (Resp. 8).Moreover, Plaintiff need not establish all elements of a sexual harassaient cl
in orderto have reasonably believed sexual harassment was taking fleecSullivan v. Nat'l R.R.
Passenger Corp.170 F.3d 1056, 1058 (11th Cir. 1999) (“The fact that the jury concluded [the
plaintiff]'s claim did not meet all the elements for a successful sexuas$raent action does not mean
. . . [the plaintiff] could [not] have reasonably believed himself the victim of sexualshzeat”
(alterations added)).

RegardingPlaintiff’'s perception of James’s conduct, “hugs” may be sexual when viewed
in the context of other objectionable condu&eeBryars v. Kirby’s Spectrum Collision, Inc
CIV.A. 08-283, 2009 WL 1286006, at *12 (S.D. Ala. May 7, 2009) (reviewing unwanted physical
contact (including hugging) and verbal comments holistically and concluding the fplainti
“established a genuine issue of material fact as to whether the physical cotitaedify [the
defendant] was because of Pldifg sex” (alteration added) see also Tingle v. City of
Birmingham No. 4:12cv-8, 2013 WL 5295766, at *138(N.D. Ala. Sept. 18, 2013)j[H]ugging
and touching the plaintiff's knee are not necessarily sexual &ldgiever, in the context of the
otha undisputed conduct . . . and resolving all inferences in favor of the plaintiff, the court
concludes that there is a genuine issue of material fact as to whether the condsestuaa’
(alterations added; citation and internal quotation marks onjittedt the time Plaintiff

complained about James’s “hiigshewas also aware of allegations James had hit Matas on the

14 Defendants also arguenderthe Florida Whistlblower Act Plaintiff must, but did not, establish she
complained about an actual violation of a Jawle, or regulation. $eeMot. 16). Plaintiff responds,
correctly,the Court has previously found “[flor purposes of summary judgment . . . Plaintiff must onl
prove she had a goddith reasonabldelief in the violation of the lavat the time she objected to
Defendants Villaman v. Unitel Parcel Serv., IngNo. 1821377Civ, 2019 WL 922704, at *&.2(S.D.

Fla. Feb. 8, 2019xg(terations addesmphasis in original).
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buttocks with a folder, and Plaintiff previously discussed teosatswvith Lunsford, who oversaw
HR complaints. $eePl.’s SOF { 66Marquardt Dep. 178:20). Based on the foregoing facts,
it cannot be said Plaintiff’'s complaints about James were objectively unreasoB8akl Gupta
212 F.3d at 586 (“Although the conduct Gupta complained about was not so severe and pervasive
that italtered her working conditions, we cannot say that she lacked a ‘reasgoat kaith belief’
that she was being sexually harassed.”)

Plaintiff identifies two adverse employment actions: the denial ofbbbeus and her
constructive discharge. The Cofatusesnthe former.The “allegation [the plaintiff was denied
a bonus payment] . . . is sufficient to constitute an adverse employment atees.V. Dynamic
Educ. Sys., IncNo. 306cv-1106, 2008 WL 821997, at *11 (M.D. Fla. Mar. 26, 2008) (attens
added). Plaintiff's burden to show a causal link between the protected activityothelamts
about James) and the adverse acgiotihe prima facie stage low; she need only show “that the
protected activity and the adverse action were notllwhmrelated.” Brungart v. BellSouth
Telecomms., Inc.231 F.3d 791, 799 (11th Cir. 2000) (internal quotation marks and citation
omitted). A short period of time between the protected activity and the adugrss/ment action
may show causation for thmirposes of a prima facie cas8ee Embry v. Callahan Eye Found.
Hosp, 147 F. Appx 819, 83631 (11th Cir. 2005). Here, Plaintifésers Ritz decided to award
Oeltjen a bonus andithheld one from Plaintiff in the same monshemade her last complaint
about James’s inappropriate condu@edPl.’'s SOF { 82).

Defendants’ Justification fortheir Employment Decision Defendants do not contest
Plaintiff was not given a bonus but argue “the record makes crystal clear eitign@eceived a
bonus for his Hurricane Irma work and Plaintiff (along with two other malg ¥idsot.” (Reply
16). Not so.While Oeltjen workedl0-12 hours per day the week preceding Hurricane Irma and

was responsible for various Hurricaredated clean up tasks, Plaintiff's “work on ORCA’s
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Hurricane Irma insurance claims was equivalent to a seftdntime job to which Plaintiff
devoted approximately thirty additional howgeryweek.” (Pl.’'s SOF | 82). Plaintiff further
contends she “worked on a daily basis with Oeltjen on shared tasks that incinegtihg) damage
in the field to gather information relevant to ORCA'’s insurance claims; invengpdamage;
attending regular meetings with public adjusters and contractors; and submitimgation to
public adjusters, among other taskgld.). Plaintiff also asked Ritz why she had not received a
bonus and he replied not that Oeltjen had completed different work, but that there was not room
in the budget. SeeOct. 21, 2019 Marquardt Dep. 2123)--

Evidence of Pretext Even if Defendants offered clear, legitimate, 1a@scriminatory
reasons for awarding @Qgn a bonus and not PlaintifJaintiff presents evidence of pretext. “A
plaintiff withstands summary adjudication by producing sufficient evidemadidw a reasonable
finder of fact to conclude that the defendant’s articulated reasons for disiodeare not
believable.” Jacksorv. State of Alabama State Tenure Commi0b F.3d 1276, 1289 (11th Cir.
2005) (alteration adopted; citations and internal quotation marks omitted). ThecGuosiders
“whether the plaintiff has demonstrated such weaknesses, implausibiiiiamnsistenies,
incoherencies, or contradictions in the employer’s proffered legitirmat®ns for its action that a
reasonable factfinder could find them unworthy of credendée.{internal quotation marks and
citation omitted).

Plaintiff points to the discrepancy between Ritz’'s testimony he asked Wislahaut
Plaintiff's bonus and Wishnack’s testimony he did not recall Ritz’s inquidgell.’s SOF | 81;
Defs! Reply SOF  81). Plaintiff also correctly notes the record is “repleteswitlence of Rz’s
own gross misconduct as it relates to the ORCA female work force.” (RespViite Plaintiff
was unaware of many of the allegations of Ritz’'s misconduct (including Y elelmtharassment

suit andRitz's website with sexually suggestive photographs,uitdiclg a photograplof Yule),
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Plaintiff is correct an employee may introduce evidence of harassohemiiich sheis not
personally aware to provehemployer is responsible for the harassment or to rebut an affirmative
defense.See Goldsmith v. Bagby Elevator C813 F.3d 1261, 12886 (11th Cir. 2008). The
Court agrees with Plaintiff a “jury could conclude that ORCA’s and Ritzdfgned business
justifications are thin cover for Ritz’s retaliation against Plaintiff and sexwaali|ssvs of women
in the workplace.” (Resp. 16

Plaintiff' s retaliation claims may proceed.

C. Discrimination and Violation of the Equal Pay Act (Counts V andVI)

Plaintiff argues she presents a genuine issue of material fact for gender discrimination
based upon disparaieatment and hostile work environmerse€Resp. 1#18). The Court only
considers Plaintiff's theory of disparate treatngamenit has already concluded Plaintiff's hostile
work environment claim fails. To make a prima facie case for gender disatiom Plaintiff must
show (1) she was a member of a protected class; (2) she was qualified for thegbb;g3ffered
an adverse employment actiaand (4) similarly situated employees outside the protected class
were treated differentlyHolland v.Gee 677 F.3d 1047, 1058 1th Cir. 2012)citation omitted)

Defendants do not contest the first or second elemefeeMpt. 19—-20; Reply 6).As to
the third element, Defendants argue “Plaintiff testified that the reason shet deteive the same
bonus as Oeltjen was because she complained about James’s treatment of woronetingly,
Plaintiff is not alleging that thelurricane Irma bonus supports her gender discrimination claim.”
Mot. 19 (citation and footnote call number omitted)). The €disagrees Defendants offer no
case law supporting the contention Plaintiff's discrimination claim cannot relth@rsame
allegation of adverse action (here, the denial of Plaintiff’'s bonus) asthbatien claim. See
Resp. 17).The lawindicates the oppositesee Crawford v. Carrglb29 F.3d 961, 969, 9731th

Cir. 2008) (finding a negative performance evaluation resulting in the pldietif§ denied a pay
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increase supported tpéaintiff's retaliation claim as well as her disparpsg/ claim). Defendants
subsequerdssertiorthe “only conduct Plaintiff relies upon for her gender discrimination claim is
... she was excluded from social outings” (Mot. 19¢2@ration added)misses the mark.

As to the fourth elemenBlaintiff has presented evidence a similarly situated individual
outside her protected class Oeltjen— was treated differentlyWorking under théicDonnell
Douglasframework, the “proper test for evaluating a comparator” reqthissPlaintiff show the
comparator is “similarly situated [to Plaintiff] in all material resp&ctsewis v. City of Union
City, Georgia 918 F.3d 1213, 1218 (11th Cir. 2019) (citation and second internal quotation marks
omitted). Courts consider whether the employee and ltegexd comparator engaged in the same
basic conduct (or misconductharedsimilar employment or disciplinary histies, were subject
to the same employment policy, guidelines, or rubesyere under the jurisdiction of the same
supervisor.See idat 1227. Plaintiff and Oeltjen were batice presidentsreported to Ritzand
worked substantially long hours on Hurricane kraktedtasks. (CompareDefs.” SOF | 47
(stating Oeltjen worked 1@ 12hour days the week immediately aftéurricanelrma) with Pl.’s
SOF 1 2 (statingPlaintiff worked 12hour days in the week leading up to @hd weekafter
Hurricane Irm3). Although Defendants contend Oeltjen’s work was qualitatively different from
Plaintiff's, they fail to dispute Plaintiff’'s asetion she and Oeltjen “shared tasks that included
surveying damage in the field to gather information relevant to ORCA’s insurdaioes;c
inventorying damage; attending regular meetings with public adjusters and tws{rand
submitting information to puldiadjusters.” (Pk SOF q 82; Defs.” Resp. SOF {)82either do
Defendants dispute Plaintiff testimonythatat least part of the reason I@en received a bonus
was for the work “getting the insurance claim together.” (DE&F { 81 (internal quation

marks omitted)).Given the foregoing, Plaintiff presents a paifacie case for disparateeatment
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Further analysis of Defendants’ alleged bscriminatory reason for the adverse
employment actiontlje denial of Plaintiff's bongsand Plaintiffs evidence of pretext is not
necessary, as the Court has already reached condusiadhese points. Therefore, Plaintiff's
gender discrimination claim may proceed.

The conclusion is the same with respect to Plaintiff's claim for vaoiatf the Equal Pay
Act. Consideringits previous analysis, the Court findmavailing Defendants argument
“Plaintiff's Response “does nothing to show how Oeltjen'site operational work was similar
to that done by Plaintiff in connection with the irmuce claini’ (Reply 11).As Plaintiff correctly
notes, under the Equal Pay Act, she “need not prove that her job and those of the oosrguarat
identical; the test is one of substantiality, not entiretydridakis v. S. Broward Hosp. Dis81
F. Sipp. 2d 1338, 1352 (S.D. Fla. 20qguotation marks and citation omitted)Vhat matters is
whether there is a triable issue of fact Plaintiff was paid less than a md@yeenfor similar
work. See idat 1353.There is oné?®

V. CONCLUSION

For the foegoing reasons, it ®©RDERED AND ADJUDGED that Defendants, Ocean
Reef Community Association and David Ritz’'s Motion for Summary Judgf&€# No. 65]is
GRANTED in part andDENIED in part. DefendantsMotion isDENIED with respect t€ounts
[,11,V,andVl. Summary judgmenh favor of Defendant ORC# granted as tGountslll and

V.

15Defendants devote little space to briefing Plaintiff's Equal Pay Act claigferidlants do not discuss any
difference in the evidentiary standard between a dispaesignent discrimination claim and an Equal Pay

Act claim other than generally averringetstandard for determining whether jobs are equal in terms of

skill, effort and responsibility is high. Stated otherwise, Defersddmnot attempt to explain whydgment
should be entered dplaintiff's Equal Pay Actlaim even where Plaintiff's disamination claim moves
forward.
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DONE AND ORDERED in Miami, Florida, thisdth day ofApril, 2020.

éaé& M. Q@(M;&,

CECILIA M. ALTONAGA
UNITED STATES DISTRICT JUDGE

CC: counsel of record
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