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UNITED STATES DISTRICT COURT e Y R—-
SOUTHERN DISTRICT OF FLORIDA. —_—
STELOR PRODUCTIONS, L.L.C., JUN 17 2005
a Delaware corporation, CLARENCE MADDOX
f/k/a STELOR PRODUCTIONS, INC., GLERK U, DIST. CT.
Plaintiff, Case No. 05-80393-CIV-HURLEY
V.

STEVEN A. SILVERS, a Florida resident,

Defendant.

DECLARATION OF GAIL A. MCQUILKIN

I, GAIL A. MCQUILKIN, declare under penalty of perjury that the following is based
upon my personal knowledge and is true and correct, and that all emails and letters attached as
Exhibits are true and correct copies.

1. I am a partner and managing shareholder in the firm of Kozyak Tropin &
Throckmorton, counsel for defendant, Steven A. Silvers (“Silvers™). I was also counsel for

Silvers in the prior action before this Court entitled Stelor Productions, Inc. v. Steven A. Silvers,

Civil Action No. 04-80954 (the “District Court Action™).

2. I am the attorney who has been primarily involved in the dispute between Silvers
and Stelor Productions (“Stelor”), and the person with the most personal knowledge of the
communications between this office and Stelor’s counsel.

3. [ was unable to attend the May 23, 2005 preliminary injunction hearing before
Magistrate Judge Hopkins due to a prearranged trip out of the country from May 13 — 31, Prior
to my departure on this trip, I had a telephone conversation with Stelor’s counsel, Kevin Kaplan,
in which I informed him that [ was leaving to go out of the country. Mr. Kaplan asked me if I
was attending the hearing. 1 informed him that I was not, bui that my partner Ken Hartmann

would be there. On the moming of the hearing, Stelor filed a lengthy declaration from its
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president, Steven Esrig, and one from Mr. Kaplan, containing a few emails from me that they
represented to be the bulk of my communications regarding Stelor’s performance under the
Settlement Agreement. Esrig also attributed several unsubstantiated statements to me, which
were untrue. And, as shown below, these emails were but a small fraction of the dozens of
emails I had exchanged with Mr. Kaplan, and Stelor’s prior counsel, asking for Stelor to comply
with the Settlement Agreement.

4. This declaration is submitted in support of Silvers’ Objection to the Magistrate
Judge’s Report and Recommendation, and to provide the Court with the true facts that support
Silvers’ lawful right to terminate the License Agreement.

I Silvers Initial Right To Terminate the License Agreement

5. Paragraph V (A) and (C) of the License Agreement between Silvers and Stelor
Productions (“Stelor”) gives Silvers, the Licensor, the right upon 30 days notice to audit the
books and records of Stelor. See Exhibit A. On November 5, 2004, I sent notice to Stelor that
Silvers wanted the audit and sought for a date that the audit can take place. See Exhibit B. On or
about November 10, 2004, Stelor’s counsel informed me that Stelor would not permit the audit.

6. The License Agreement also gives Silvers the contractual right to terminate the
License Agreement once he provides Stelor with notice that it is in breach, and gives Stelor 60
days to cure the breach. See Exhibit C. On November 12, 2004, I sent Stelor the requisite 60-
day notice of its numerous breaches of the License Agreement, the failure to permit the audit
being just one of many breaches. See Exhibit D. This letter was not “notice of termination of
the License Agreement” but notice to Stelor that it had 60 days to cure its breaches as required
under the License Agreement, in order to remain as licensee. In fact, this provision gives Silvers
60-days to consider whether he will exercise the option to terminate.

7. Stelor failed to cure a single breach within the 60-day cure period. On January
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11, 2005, Silvers exercised his right to terminate the License Agreement, and on January 13,
2005, T sent Stelor a notice of termination of the License Agreement advising it that the post-
termination provisions now controlled. See Exhibit E.

1L The Settlement Agreement

8. Once terminated, Stelor’s counsel approached me to negotiate a settlement. 1
worked with Stelor’s then counsel, Yano Rubinstein, Esq., to negotiate the dispute, including the
pending claims each party had filed against the other in the District Court Action. I participated
in drafting the Settlement Agreement between the parties that was executed on January 28, 2005.
See Exhibit F.

9. In the Settlement Agreement, the parties preserved their positions and claims
asserted in the District Court Action. | As reflected in the fifth WHEREAS clause in the

Settlement Agreement, the parties intended that only by virtue of Stelor’s full performance of its

obligations under the Settlement Agreement would Stelor’s breaches of the License Agreement
be considered cured.

10.  Consistent with this intent, in paragraph 3 of the Settlement Agreement, Silvers
agreed to “withdraw his notice of termination of the Licensing Agreement.” Stelor acknowledges
that the notice of termination of the License Agreement is the January 13, 2005 letter. Silvers
never agreed to withdraw his 60-day notice to Stelor regarding its breaches or to provide Stelor
with a second 60-day cure period if it did not perform under the Settlement Agreement. Silvers
agreement to withdraw the termination was premised entirely upon Stelor’s full performance
under the Settlement Agreement. That is why there is no release provision in the Settlement
Agreement or a provision requiring Silvers to give additional notice to Stelor of its failure to
perform, or an additional cure period. The Settlement Agreement is terminable at will, and if

terminated the parties are simply restored to their pre-settlement position.
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11.  Esrig’s sworn statement that this dispute was “entirely resolved by the parties,
pursuant to the Confidential Settlement Agreement,” and by virtue of “a stipulation of dismissal
with prejudice” of the District Court Action, is patently false.  Silvers agreed to dismiss his
claims against Stelor without prejudice to protect his right to re-file an action against Stelor if
necessary. And that is what this Court expressly ordered. See Exhibit G.

111. Stelor Refuses To Adhere to The Settlement Agreement

A. The Audit

12.  Esrig’s sworn statement that the first time I asked for an audit after the Settlement
Agreement was April 22, 2005 is completely false. Starting February 1, 2005 - two days after
the Settlement Agreement was signed — until April 26, 2005, the day before Silvers reinstated the
termination, I repeatedly asked for an audit date. Stelor either refused to respond, or
stonewalled.

13. On February 1, 2005, I sent an email to Mr. Rubinstein, Stelor’s counsel, asking
him to, among other things, provide a date for the audit. See Exhibit H.  Two weeks later on
February 15, 2005 I sent another email to Mr. Rubinstein asking him whether he had confirmed a
date for the audit. See Exhibit I. Portions of the email are redacted to protect confidential
litigation strategy relating to Google, Inc.

14. T received no response confirming an audit date. A week later on February 22,
2005, I sent an email to Mr. Rubinstein asking him for, among other things, a date for the audit.
See Exhibit J. Another week passed without a response to my request for an audit date.

15. On or around March 1, 2005, I learned that Mr. Rubinstein was no longer
representing Stelor, and that I should communicate with Mr. Kaplan, Stelor’s then local counsel.
On March 2, 2005 I sent an email to Mr. Kaplan advising him that Stelor needed to provide a

date for the audit. See Exhibit K. Portions of the email are redacted to protect confidential
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litigation strategy relating to Google, Inc.

16. On March 5, 2005, I received a response from Mr. Kaplan that Stelor will provide
an audit date prior to March 15. See Exhibit L.

17. On that same day I sent a reply email letting Mr. Kaplan know that they must
comply with the audit request immediately, giving him three days to provide us with an audit
date. See Exhibit M. Portions of the email are redacted to protect confidential litigation strategy
relating to Google, Inc.

18.  Stelor did not provide me with an audit date within three days, and did not
provide an audit date by March 15, 2005 as stated by Mr. Kaplan in his March 5, 2005 email.
Over the next five days I called Mr. Kaplan about the audit but he would not confirm a date. On
March 22, 2005, I sent another email to Mr. Kaplan again asking for a date for the audit. See
Exhibit N.  Stelor continued to stonewall, and rather than cooperate and provide me with an
audit date, Mr. Kaplan responded to me that he wanted to see a document that would confirm the
scope of the audit. See Exhibit O. That same day I responded to Mr. Kaplan informing him that
the scope of the audit is set out in the License Agreement. See Exhibit P.

19.  Tired of Stelor’s stonewalling, I told Mr. Kaplan in a telephone conversation that
the audit would take place on April 26, 2005 and asked for confirmation that the auditor would
be permitted onsite at Stelor. He told me he would check with Stelor and get back to me. On or
about April 10, 2005, I had a telephone conversation with Mr. Kaplan in which he informed me
“Stelor was going through some personnel changes” and April 26, 2005 would not work, but did
not suggest alternate dates. It had now been almost 90 days since the Settlement Agreement was
executed and Stelor was still refusing to cooperate with the audit.

20.  While I was patiently waiting for Stelor to cooperate with the audit, I was

working on a draft complaint against Google, Inc. for trademark infringement. I needed Stelor’s
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cooperation in providing me information about the work it did to develop the Gootopia Website
and related projects. As reflected in my email to Mr. Kaplan dated April 7, 2005, by this date
Stelor had not provided me this information. See Exhibit Q.

21. On or about April 11, 2005 I had a telephone conversation with Mr. Kaplan in
which I told him that Silvers would reinstitute the termination of the License Agreement if Stelor
continued to refuse to adhere to its obligations under the Settlement Agreement, including
providing me with a date for the audit. That evening, I received an email directly from Esrig in
which in advised me that the Stelor board was not interested in “adherence to the license and
settlement agreement” and that that he would be happy to see us “finance Mr. Silvers’ next
lawsuit with Stelor.” He also informed me that only when I provide them with a copy of the
draft complaint against Google, Inc. I had drafted would Stelor comply with their obligations to
Silvers under the Settlement Agreement. See Exhibit R.

22.  On April 12, 2005, in response to Mr. Esrig’s email, I sent a lengthy email to Mr.
Kaplan explaining that: (a) I had no obligation to provide my work product to them; (b) why a
complaint of this magnitude takes time to develop; (c) asking that Esrig not contact me directly;
(d) asking Stelor to please comply with its obligations under the Settlement Agreement; and (e)
once again for Stelor to cooperate by providing me information I needed to prepare the
complaint. See Exhibit S. Portions of the email are redacted to protect confidential litigation
strategy relating to Google, Inc.

23.  On April 13, 2005, I sent an email to Mr. Kaplan again asking for a response for
the audit date letting him know that Silvers was very frustrated with Stelor’s non-performance.
See Exhibit T.

24.  On Friday April 22, 2005, I sent an email to Mr. Kaplan once again attempting to

persuade him to provide a date for the audit by suggesting possible dates. See Exhibit U.  That
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same day Mr. Kaplan responded that he now had several boxes of information from Stelor for
the complaint, but completely ignored my question about the audit dates. See Exhibit V. I
promptly replied to Mr. Kaplan’s email asking about the audit dates. See Exhibit W. Mr.
Kaplan responded by saying he had passed this on to Esrig, but giving no indication what that
meant. See Exhibit X.

25.  On Monday April 25, 2005, I received an email from Mr. Kaplan that contained
no response to my last request for an audit date. See Exhibit Y. Promotly, I responded to M.
Kaplan again asking for the audit date. See Exhibit Y. I received an email response from Mr.
Kaplan that once again ignored my question about the audit date, but demanding to know when
the complaint I was drafting would be ready. See Exhibit Y. On April 26, 2005, I received a
lengthy email from Mr. Kaplan but it made no mention of an audit date. See Exhibit Z.

B. Samples of Licensed Product

26.  Paragraph VI-C of the License Agreement requires that before commencement of
the manufacture and sale of Licensed Product, Stelor shall provide Silvers with a reasonable
number of samples of all such Licensed Product and all related advertising and promotional
materials. See Exhibit AA. Licensed Product is defined in comprehensive terms. See Exhibit
AA, page 2.

27.  Stelor’s repeated failure to provide samples of Licensed Product and advertising
and promotional materials to Silvers was one of the many breaches that led Silvers to terminate
the License Agreement.

28.  Under paragraph 15 of the Settlement Agreement, Stelor agreed to cure this
breach and provide Silvers with samples of the products it was offering for sale. See Exhibit F.

29. On March 2, 2005, I sent an email to Mr. Kaplan asking him for the samples. See

Exhibit BB, page 2. On March 5, 2005, Mr. Kaplan sent an email to me stating, “there are no
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such samples, as Stelor is not yet offering any product for sale.” See Exhibit CC. Skeptical of
the truth of that statement, I responded to Mr. Kaplan that Stelor needed to provide us with that
statement signed under oath. See Exhibit DD.

30. On March 8, 2005, Esrig provided a sworn declaration that Stelor had no products
offered for sale “except for the music available on [I]tunes.” See Exhibit FF. Because Stelor had
never reported such sales on any royalty statement, I asked Stelor to provide proper royalty
statements for the last two quarters of 2004 to reflect the Itunes sales. When Stelor failed to
provide such royalty statements, Silvers tried to uncover the sales through Itunes. He discovered
that the Googles music was one of the world’s most downloaded children’s songs. See Exhibit
EE. Yet, Stelor had not reported a single penny of sales or provided Silvers with any statements
as required under the License Agreement.

31.  And, contrary to Esrig’s sworn statement, Silvers discovered that Stelor had been
offering Googles merchandise for sale online through Cafepress.com since 2002 yet he had never
been provided a single sample of the merchandise. On March 9, 2005, I notified Mr. Kaplan
about the discrepancy between Esrig’s sworn statement and what we had discovered. See
Exhibit GG. Portions of the email are redacted to protect confidential litigation strategy relating
to Google, Inc.

32.  On or about March 20, 2005, Silvers discovered that Stelor had placed an
advertisement relating to its appearance at the upcoming 2005 International Licensing Show in
which it references the launch of a totally new web site. On March 23, 2005, I called Mr. Kaplan
and asked him why Silvers had not been provided with the advertisement. Mr. Kaplan asked me
to send him the advertisement, which I did. See Exhibit HH. Ireceived no response.

33. Other than two CDs and one color folder, I received no samples of Licensed

Product from Stelor. Esrig’s sworn statement that Mr. Kaplan advised me on April 26, 2005
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that samples were in his office for review is absurd. Mr. Kaplan’s April 26, 2005 email refers to
the information I had been waiting for from Stelor to complete the general allegations in the draft
complaint against Google, Inc. See Exhibit Z. The relevant email exchange between Mr. Kaplan
and myself is attached as Exhibits W, Y and Z.

C. Reimburse Silvers For Past Health Insurance Payments

34,  Paragraph 10(c) of the Settlement Agreement required Stelor to reimburse Silvers
for health insurance payments he had made to Aurora Collections during his tenure as consultant
to Stelor within 15 days of providing some form of proof of payment. See Exhibit F. Because
Silvers did not have canceled checks, Brian Blumquist of Aurora Collections complied a very
detailed chart listing the payments made by Silvers to Aurora. On February 15, 2005, I sent Mr.
Rubinstein an email attaching the chart. See Exhibit II. I received no confirmation that payment
would be made. On February 22, 2005, I sent an email to Mr. Rubinstein asking him to please
confirm that payment to reimburse Silvers would be sent by the end of the month. See Exhibit
JJ. Still, no payment.

35.  After I learned that Mr. Kaplan had replaced Mr. Rubinstein as Stelor’s counsel, I
sent an email to him on March 2, 2005 again attaching the chart of payments provided by Aurora
Collections and asking when reimbursement for these payments would be sent. See Exhibit KXK.

36.  On March 3, 2005, I sent an email to Mr. Kaplan again asking him when we
would receive the payment to reimburse Silvers for the insurance premium payments. See
Exhibit LL. On March 5, 2005, Mr. Kaplan responded to my email by saying that “Stelor finds
the chart confusing” and asking for additional proof of payment. See Exhibit MM.

37.  On March 5, 2005, T sent an email to Mr. Kaplan refuting that the chart is
confusing, and giving Stelor 3 additional days to comply with this provision of the Settlement

Agreement. See Exhibit NN.
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38. In mid-March, Mr. Kaplan told me that Stelor now wanted a statement from Brian
Blumgquist confirming that Silvers had made these payments. On April 1, 2005, I provided to Mr.
Kaplan a copy of a letter Mr. Blumquist sent to me electronically. See Exhibit OO. The letter
invited Mr. Kaplan or Stelor to call him if they needed additional information.

39. Continuing to stonewall, Mr. Kapian added another condition, requesting that he
be provided an actual signed letter even though the letter was clearly an electronic
communication. I responded to Mr. Kaplan that he should call Mr. Blumquist to verify this
letter. This email exchange is attached as Exhibit PP.

D. Advance Rovalty Payments

40.  Under paragraph 10 (a) and (b) of the Settlement Agreement, Stelor was required
to pay Silvers by the first of the month beginning February 1, 2005, two monthly royalty
advances; one for $5,000 and one to cover the cost of Silvers’ health care premiums. See

Exhibit F.

) The $5.000 Monthly Advance

41.  Immediately after the Settlement Agreement was executed, on February 1, 2005, 1
sent an email to Mr. Rubinstein telling him to have all checks for Silvers made out to Silvers
Entertainment Group. See Exhibit QQ. On February 7, 2005, I received a check from Stelor for
the $5,000 royalty advance required under paragraph 10(a) of the Settlement Agreement - the
check was made out to Steven Silvers rather than Silvers Entertainment Group as instructed by
me six days earlier. I called Mr. Rubinstein and he instructed me to send the check back to
Stelor to the attention of Mike Sagan. See Exhibit RR.

42. By February 22, 2005, I had yet to receive the first payment Stelor was obligated

to make under paragraph 10(a). On February 22, 2005, I sent an email to Mr. Rubinstein asking

10
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him to confirm that February’s payment was sent, and that we would have the March payment on
time. See Exhibit SS.

43, After learning the Mr. Kaplan had replaced Mr. Rubinstein, on March 2, 2005, 1
sent an email to him advising him that Stelor had not sent the $5000 checks for February and
March. See Exhibit TT. I followed this email with another email on March 3, 2005 making the
same inquiry. See Exhibit UU.

44,  On the afternoon of March 3, 2005, 1 finally received the $5,000 payments for
February and March.

45.  On April 5, 2005, five days late, I received the April $5,000 payment. A copy of
the Federal Express package containing the check is attached as Exhibit VV. The check,
however, was once again made out to Steven Silvers, not Silvers Entertainment Group as
previously requested. On April 7, 2005, I sent an email to Mr. Kaplan asking the status of the
payments owed to Silver. See Exhibit WW. On April 8, 2005, I sent an email to Mr. Kaplan
again asking about the payment and asking why Stelor continues to make out the checks to
Silvers in his own name, rather than as we instructed twice before. See Exhibit XX.

46. On April 8, 2005 I received an email from Stelor’s administrative person stating
that a replacement check would be sent out. See Exhibit YY

47. On April 11, 2005, T received an email from Esrig stating that Stelor would not
make the payments owed to Silvers unless I provided them a copy of the complaint 1 was

drafting against Google, Inc. See Exhibit ZZ.

11
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(i1) The Health Insurance Premium Payment

48.  Esrig’s sworn statement that Silvers was required to provide Stelor with evidence
of paid premiums before Stelor is obligated to make the second payment under paragraph 10 (b)
of the Settlement Agreement is intentionally misleading. There is no such language in paragraph
10(b). See Exhibit F. Furthermore, we advised Stelor on February 15, 2005 what the current
premium was. See Exhibit AAA.

49.  After learning that Mr. Kaplan had replaced Mr. Rubinstein, on March 2, 2005, I
sent an email to him with the chart prepared by Aurora Collections showing the current premium
amounts and advising him that we had not received payment for February or March. See Exhibit
BBB. On March 3, 2005, I sent another email to Mr. Kaplan asking for response on the status of
the payments. See Exhibit CCC. That afternoon I received checks from Stelor for the two
missing $5,000 payments, but nothing for the health care premiums. On March 5, 2005, I sent an
email to Mr. Kaplan advising him that we had not received the 10(c) payment. See Exhibit
DDD.

50.  On or around the beginning of April, Mr. Kaplan informed me that Stelor now
determined that they would require Silvers to sign a declaration that he needed $1,000 per month
to maintain his health insurance coverage before they would make the payments. On April 5,
2005, 1 sent Mr. Kaplan that declaration. See Exhibit EEE.

51. On April 7, 2005, I sent an email to Mr. Kaplan asking him the status of the
checks. See Exhibit FFF. 1 received no response.

52. On April 8, 2005, I sent an email to Mr. Kaplan again asking for the February,
March and now April insurance premium payments. See Exhibit GGG.

53.  On April 11, 2005, I received an email from Esrig stating that Stelor would not

make the payments owed to Silvers unless I provided them a copy of the complaint I was

12
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drafting against Google, Inc. See Exhibit HHH.

54, On April 14, 2005, Stelor finally sent the payments owing for February and .

March, but neglected to send the April payment. On April 17, 2005, I sent Mr. Kaplan an email
confirming that T received two payments but that Stelor owed another payment for April. See
Exhibit TIL. T reccived no response to my email.

I. Stelor Has Refused to Perform Other Obligations Under the Settlement

55 Stelor has not provided to me Silvers’ unit interest in Stelor LLC as required
under paragraph 9 of the Settlement Agreement,

56.  Stelor has not provided to me certified royalty statements for the third and fourth
quarter of 2004 as required under paragraph III-A of the License Agreement.

IV.  Silvers Reinstates His Termination of The Licensed Agreement

57. By April 26, 2005, more than 90 days had passed and Stelor had not cboperated
with the andit (in fact, it had been over 4 months since our initial audit request), and had simply
refused to cure its breaches of the License Agreement by full performance under the Settlement

Agreement. Acoordingly, Silvers exercised his right to reinstate his notice that the License

- Agreement is terminated. On April 27, 2005, T sent a letter to Stelor similar to the one I had sent

on January 13, 2005, to adx.fise Stelor that the License Agreement was terminated alid the post-
termination provisions controlled. See Exhibit JIT.

58 True to Stelor’s past performance of refusing to comply with ité obligations until
thé License Agreement'is terminated, Stelo'r’s counsel sent a létter to me on April 29, 2005
offering to perform if Silvers withdrew the termination. ‘See Exhibit KKK.

Dated; June 15,2005

3339.101/254343.1
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CERTIFICATE OF SERVICE

[ HEREBY CERTIFY that a true and correct copy of the foregoing was mailed this M
day of June, 2005, to: Kevin C. Kaplan, Daniel F. Blonsky and David Zack at Burlington Weil
. Schwiep Kaplan & Blonsky, P.A., 2699 S, Bayshore Drive, Penthouse A, Miami, FL. 33133,

2D
= O

3339,101/254343.1
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Kozyak Tropin & Throckmorton, P.A,
2525 Ponce de Leon, 9" Fioor
Coral Gables, Florits 33134
Gall A, McQuilkin Telephone (305) 372-1800
Fax {305) 372-3508

gam@ktlaw.com

Via Overnight Delivery
Federal Express Tracking No. 7903-294 6

. November 5, 2004

Steven A, Buiig

President

Stelor Productions, Inc,

14701 Mockingbird Drive
Damnestown, Maryland 20574

Re:  Silvers/Stelor License Agreement

Dear Mr, Esrig:

We represent Steven Sitvers, Licensor under the License, Disisibution and Manufacturing
Agreement dated June 1, 2002 (“Apgreement”). Pursuant to Paragraph IV of the Agrecment, this
will serve ss the Licensor's 30-day notice to Stelor that Mr. Silvers is exercising his right to have
u vertified public accountant conduct an audit of Stelor’s “books and records and all other
documents and material in the posscssion of or under the control of” Stelor that relate to this
Agrecment, the Licensed Inteflectual Property and the Licensed Products. In addition o Stelor’s
bocks and records, the particular documents and other material that should be made available for

this audit include;

Al documnts, incliding advertisemients, mitkefing matefials, correspofidence, -

- agreements, and letters of intent, that show your efforts 1o “promote, market, seil
and distribute” the Licenscd Products;

2. Al sublicenses;

3. All copyright and irademark registration applications and registrations;

4, All domain name registrations;

5. All documents regarding enforcing rights as to third-party uses of the Licensed
Intellectual Property; and

6. Proof of insurance as required under Paragraph X1V.
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1n addition, Mr. Silvers is requesting that a number of samples of all Licensed Products
mamfactured, or in production be produced during this andit.

You, ar your counsel, should schedule and coordinate the andit through s by providing

us with a date and location.

Very trylff yoirs,

Gail A. McQuilkin

c Steven Silvers
Kenneth R, Hartman, Esq.

A6

Exhibit C

ML IRTELLRCTHAL PROVERTY PROTECTION

A LICUKSOR herchy grams LICENSCE 3] 7ight, power sl injerest w3eed,-ebixin and
mainidz all imelleszert Property Rights suecinied with ihe Livenred ucljechn! Propaty and Licensed
Trademarks, Licensed Copyiighs.and any other dniclicciua) Progeny Rights pranted hercin, LICERSOR
funlier agrees 1o w63 LICENSEE £ vmay be sequired 1o 2pply foz and chiain secerdation of and from
tims 10 Bine enforcr, ainusin and Sclead such Invellecunt Froperty Rights, LICENSOR hercby pramts .
LICERSEE axitreveesble pawti of attomey Tor the inifial 22 2ny sobsequent icring of i Afroemchtin
1 [t 3nd oo LICLNSOR's bohull 2nd inniead o LICER SOR, at LICEMSEE's cxpesise, s caeeic 2g-
£ilc any soch & d 10 do ull of pesmmitted acts 1o further the mapotss of the
forgyoing with the same.Jegad foxee and efiect 1 3f exeeiod by LICTRSOR.

B WCoNSON i -y I . sopery
pod diconsed d sany amod; & 1Ol o b L bonsod Antelivctnd
Propeny. LICERSLE scknowiedges LICENSORs exclusive sights in fhe Lieesed Iniellecyal Property
2nd, furhes, acknowledges s toe Licented Imellecnal Propeny andlec the Licensed T radomarks righty
esz baique and original o LACERSOR a0d that LICTKEOR s the owne thereof, LICENSEESSal met,
.20y e, dwi et Tessive T of i direclly, gz dodirectly,
" LIGENSOR" oclusive fipe and e w the Liceased Iniellectnt Property apdler the Licenyed
Traderuatks{s) of the validity ticrecd.

C.  LICENSEE agress thal i iase o the Licemset Intellectual Propeny ando; fhe Licensed
Trasercatks(s)inorct vo the beuchi of LICENSOR sod thay the LICENSEE (i noiacquére-sny, bz jg
ahe.Li ezt ropeny ande the Liexascd Trademerkts) except fo 1 lecase pranied icecin

P, LICEKSOR shall seusin alf cigh, vile and inicrest in and 10 fhe Lieepsed Ipicliocual |
Favjerici. The LICENSOR ewns the exddusive rights 1o the Liceased Imollscasad Frogery. LICENSOR
bascty wabves 174 selesses LICENSTE from any end afl cosrroat o fuune liim o causes of actiosss by
Thicd partles, whethe knows e b, wising out ol o redaing 10 soch Licenyed imdicoiusd Properfe
bothding, bt nas limited 1o, any clsim that Licnsed Products violeie, inffinge on o mizapprpriate any of
LICERSOR'S Iniclirotal Fropeny Righte . h

E |, Exchpemvaball cscane o)) pepesy, 18l oo all manen, 268 abrrwise cooperesc in

“gvery ey missisy and Eaisablc bo cfie sy of the provisions under thit Section (Imellecxua) Property

roteciion),‘The pary requessing suzh shall rimbairze the echet panty fox e cxpeses incured as a result |
ol sueh soopntivg, Yl putics zpoes 10 120t thy actiens of prsymtc of TacCule Lny COCUMEAL Teasunsadyy |
sequese by B gha pyy, Furth , during, the serm-of this 2y J Al npt

i 5 S sisnorthip by Gaxivensanons with LICEMSEETS cirrcan ecfive

pany rélaionships with e medie-{prots-eto;) withou the privs carest

ENSEE, .

by cither. paryupon

A Ths-Agrement may :
simy (1) oy winen metec so s ether iy in e evemt ef 4 breach of 3 muerial provisios of BT

A geme byl @i pay, peevided that, during.the Sty (60) days pericd, IS T it prnf IR

-cure Feh uech

Exhibit D




— Case 9:05-cv-80387-KIR Documen et11/29/2006 _ Page 19 of 27

LAW DFFICES .
Kozyak TROPIN & THROCKMDRTON, P.A. !
2526 PONCE DE LEON * BTH FLOOR
Conral GABLES, FLORIDA B3134-6037 - :
Page2
TrLerpioNE (308) 372-1500 :
yeLzcopics (308} 372-28508
i Failure to meintain Licensor's Inteliectual Propesty Rights, namely failureto nziniain
the domain names 1 com, googl com, &nd googl com, under J )
VI,
Vig Rederal Txpress . Tallureto register Licensor’s Intellectnal Property Rights inthename of Licensor, and
AWD#7927-7741-1745 . inptend Tegistering copyrights znd rademarks in Siclor's name; -
November 12, 2004 - k Tailureto oppose irademark epplications for the name Googles, and ths domein nume
. Steve A Berig i X egistretion googles.org, and othery/ise protect ihe Licensed Tmtellectnal Property; and
Stélor Productions, Inc. P . . . . . s . .
14701 Mocldngbird Drive . L Unlawol use of the limited povzer of attormey granted under the Agreement, namely
Dameslown, Maryland 20874 - . . setaining counsel for Mr. Silvers withont his knovledge or consent, filing an sotion in the name of
. ' . . s 14r; Silverso dispute Google, Inc.’sxight touse the dpmuin name goople.com, and filing an snswer
Re:  Silvers/Siclor License Agrecment jn the name of Mr. Silvers in Cancellation Proceeding 92043737,
“Delr M. Estig: . N This also serves 88 nofice under the Letter Agreement datod June 1, 2002, that Stelor has

. . breached the Letter Agreement by its:
We represet Steven Silvem, Licousor undler that License, Distdbution and Manufacturing - .

Aprecment dated Tane 1, 2002 (“Agreement”). Porsuant to paragruph DT-A. of the Agreement, s - & Tailure to pay Mr. Silvers consultancy fees and. expenses;”

serves os notice that Stelor has ‘brenched the Aprecment and that Mr, Sitvers will exercise his fight . oo o

to {zominate the Apreement nnless Stelor cores the following breaches within 60 days: *  }, Tailre to provide Mr. Silvess with an agreement pranting him ptock options for 1,000

R : . - fhares of Stelor’s slacl; . .

.oa Pailure to pay royaliics under paragraph T (A); ' CL . ’ . !

E . c. Maldng mumthorized statements und representations on behalf of Mr. Silvess; and

b, Failoroto provide & written certificd zoyalty pletement under paragraph 1T (C); - . . ’ . .
. SRS Lo RN S B I " i, _Attempfing to {ransfer, release ead waive Mr. Gilvers Tight, title, and interest in bis

o ' Tailureto provide alist of el sub Jliconses under paragragh TII ©x . intéllectusd propery.” L S
" 4 Tailure touse sommercially reasonsble offoristo promote, market, sell pud distdibute i - * Pursnunt fo paragraph 1 of the Letter Agreement, Mr. Silvers will exercise his right to-
thoiLicensed Profucts under paragraph V (B)(i); terminate the License, Distribytion snd Manufactaring Agreement unless Stelor cures these brenches
. within 30 duys, ’ .
e, Failure to accommodate Licensor’s reguest {o audit the books anf 1ecords of Stelor . . )
mude under paragruph TV (&) and ©); - Ve 5 ’
.- £ " Failureto provide sumples of ull Licensed Produots you intend to mumfacturs and =
acll; nnd all promotional and sdvertising materiels associnted with those products under paragraph )
ACH . Guil A. MoQuilldn *
e Fuilwre to incinde eppropriste lcgal‘nuﬁces with, fhe Ticensed Products under o Steven A. Silvers
pacagraph VI(A), : L Leurence Hefter .

% - Pailre to maintain the requisite lovel of quality for the Liccnsed Products nader agse1sd

-purbgraph VI (B); -

Law aFFICES |
Kozyak TROPIN & THROCKMORTON, P.A.
526 POMCE DE LEON » 911 FLOOR
Coral GABLEE, FLORIDA 23134-6037

GAIL 4. MCOUILKIN
DIREGT BIAL [305) 377 -DG56
grmaitilow.com

yrLEpioRE 130S) 37 2-100D
srLecOPIEK (30S) 372-35D8

3 . Via Fedoral Express N
EX]J 1b lt E OB 791 4-4506-9106 .
' i . Jeouary 13, 2005

Steven A. Esrig

Stelor Productions, Ina.
14701 Mockingbird Diive
Darncstown, Maryland 20874

Re; Silvers/Stelor License Agréement

Dear Mr. Bsrig:

As you Lnéw we reprosent Steven Silvers, Licensor under 1he License, Distribation and
Manmufacluring Agreemont deted June 1, 2002 (“License Agreement”), and party 1o the Liotter
Agreement dated June 3, 2002 (“Letier Agreement”). On November 12, 2004 we served notice on

Stelor that it was iu breach of soyeral material provisions of both the License greement and Letter
Agreement, & copy of which is atteched, X

Pursuant to paragraph 1(c) of the Letler Aprecment, end paragraph A of 1he License
Agreement, this serves 85 notice that r, Silvers is cxercising his uptmn‘to '—lcm‘nnata the License .
1 hgrecment for Stelor's failure to ‘care iis breach of fhe Letter Agreement within thirty (30) deys, and
. breach of the License Agreomoent within sixty (60) days. B
.‘ . Pursnant 1o paragraph X of the Liccose Agresment, Stelor must immediately provide Mr
Silvers vrith a complete schedgle of all inventory of Licensed Products unhanfi or op order, Stelor
lias 5% (6) months 10 continue 1o sell this Inventory jn scoordsnce wx'tl\ the Lxccxilsc Agreement. Se
long as Stelor i notively selling 35 inventory of Licensed Pmduc.ts, jt may cootinue the use of f_'hz
Licensed Iutcliectual Property associated with the inventory for 1his peciod, Outside the stope ofits
efforts 1o sell its inyentory-of Licensed Products, Sielor mustimma(?iataly Cease UBE of tlxehqrqsud
ntellesival Property, including names, tradenarks, sigos, advertising m}d anything elsc that might -
‘make it eppear ihat it is still handling the articles ead proguets of Mx_. Silver- Furt%:;zr, Stelor st -
retun to Wr. Siivers 21l matesial relating to the Licensed Intellectual Property and mf\ixm 3ts sub-
Jcensces of the terminetion. of fhe License Agreament,

Because the License Agreement is terminated, Stelor may 1ot progeed 1o represcot .u:e
interests of Mr, Silvers in TTAB Opposition Procesding Mo. 91161251, TTAB Cencellation
i Proceeding No. 92043496, the domsin dispute ageinst Google pending before the National
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in TTAB Cumcllﬂﬁ(‘m Proceeding No. 92043737, And, because

itrati articipate p
Aditzation Forvms, o7 g8 o d, the action pending in federal district conrt isnow moot. Thus,

fhe License Agrcement is terminated d
we-will file the appropriate notices in these proceedings.

Our client regsets that this relefionsiip did not work out, and Wm'llﬁ like very much 1o keep
the relationship amicable throughout the six month inventory seli-off period. -

7l A McQuilkin
[+ Steven A. Silvers
Laurence Hefier
Veno A. Rubinsiein
Villiam Borchard
" st
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CONFIDENTIAL SETTLEMENT AGREEMENT

This Sctﬂcmeni Agreement (“Agrecment™) is made and entered into by Stelor
‘Pmducﬁons, Inc., (“Stelor™) and Steven A, Silvers (“Silvers”). Stelor and Silvers are
collectively referred to herein as “the Parties.”

WHEREAS, Stelor brought a complaint in the United States District Court for the
Southern District of Florida (Case No. 04-80954-CIV-HURLEY) ugainst Silvers alleging
breach of, (1) the Licanse, Distribution and ManuTacturing Apreement; and (2) the Letter
Agrecment;

WHEREAS, Sl'lvm:s ‘brought a counter-complaint against Stelor alleging breach
of, (1) the License, Distiibution and Manufacturing Agrecment; and (2) the Letter
Agre:mcnt;_

\\'}-]EREAS, Silvers on January 13, 2005 sent a notice of termination of the
Licensing, Distribution and Manufacturing Agrecment io Stelor; V

Wl-]]-ZIiEAS. Stelor has invested substantial limc,’z:fforl, and money in developing
a business involving the GOOGLES IP and {ully intends 1o continue developing uod
uununm:cia]iz'mg such busi;lcss; including sub-liccnsiné ;um; or all of the. GOOGLES IP:

WIHEREAS, the Parties intend that ful] performance by cach Party of its
obligations under this agreement cures the breaches alleged agaiust each by thevoihcr
Party, and . .

WHEREAS, the Parties wish 1o resolve all of the furegoing disputes to their
mutual satisfaction.

1/

gl

SILVERS_____

THEREFORE, the Pustics hereby agree as follows:

1, Domain Name Administration:

. Silvers shall give Stclor, as the administrative contact for the GO&)GLES
IP(dumuin names, the right o contro! the DNS records and make changes
1o the administrative contact information for all GOOGLES IP domain
names, and shall advise the domain name registrar known as podaddy.com
(o his effect. Silvers will provide proof that Stelor bas such riglts no Jater
than February 15, 2005, Silvers shall cooperate with any other request
from Stelor regarding nevessary administrative issues relating 1o the
domain names, and all communications by Silvers, relating 1o domain
names, shall be through Kozyak Tropin and Throckmorlon ("KTT").

b. KTT will create and control 2 domain name renewal database to ensure
timely renewal of domain names owned by Silvers, and will communicate
with S(I;IDT'S counse) regarding any deadlines or other administrative
gssucs., e S o .

2, )’D}]dil:\g and Future Actions Relating 1o the GOOGLES IP: Silvers will cooperate
with Stelor and Stelor's counsel in all respects in pending and future trademark and
domain name dispute proceedings filed by Stelor, including ‘but without limnitation,
providing any and all documents end other evidence needed to support Stelor's
position.

3, The License, Distribution and Manufacturing Agreement: Silvers withdraws his

E notice of termination of the License Agreement, and reaffirms his obligations under

SILVERS STELOR,




the License Agreement.

4. Posi-Settlement Communications:  Silvers shall communicate vith Siclor solely
through KTT.

5. USPTO Cormespondent of Record:  Silvers shall change the correspondent on all
GOOGLES IP irademark applications and registrations fo the name of Stelor’s
counsel no later than February 15, 2005, gnd shall not change the correspondent in the
{ulure as long as the Licensing, Manufacturing and Distribution Agreement is in
effect. Stelor's counsel sball' copy XTT with all correspondence 1o and from the
USPTO

6. Sale or Assienment of the GOOGLES IP: KTT and Stelor’s counsel shall include
each other in any and 21l negotiations and discussions with Google Inc. that relate to
sesolving the pending trademark and domain name disputes or the sale or assignment

of the GOOGLES IP. -

7. Domain Name Renewal Expenses:  Stclor agrees to reimburse SiIVf:l's for
documented expenses incurred o date in renewing GOOGLES 1P dnn]Ah) names.
Future GOOGLES IP domain name renew.ﬂl e:xpenms will b’erreimhmsaﬂ by SLclor.A

4 All requests for reimbursement will be submitted by KTT 1o Stelor, and all payments
by Stelor will be sent to Silvers through KTT,

8. Options Acknowledpement: Stolor agrees that it will confirm in writing that no
additional options have been granted that would obligate it to provide such aptions
under the now expired Letler Agrecment.

9. LLC Acknowledgement: The Pm"tiss acknowledge that Stelor Inc,, a Delaware “C”

Corporation, is in the process of converting lo a Delaware LLC. Any options granted

% srswn

STLVERS,
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{0 Silvers from the Stelor Ine. “C* Corporation will be converted 1o a like amount of
unit inlerests under the LLC.
10. Royalty Advanees:

g For as long a5 the Licensing, Distribution and Manufacturing Agreement
is in cffect, Stelor shall advance Silvers $60,000 a year againsi futare
royelties. The advance will be made in equal monthly instaliments
paysble on the first of each month beginning February 1, 2005.

b. Tor ns long as the Licensing, Distribution and Manufucturing Agreement
is in effect, Stelor will provide Silvers with an additional monthly advance
on expected future royalfies equivalent to that amount required by Silvers
{0 mainiain his insurance coverage through the Aurora Collection, Inc. (or
other insurance or m’ediunl provider of Silvers’ ;]\uosing), as Jong as such
coverage is offered, Such advance will not exceed §1,000 per month,

Stelor will réimburse Silvers for insurance premiums through the

o

expiration of the “Letier Agrccmsn . not to exceed $4,000, Such ’
reimbursements will be provided o Silvers within 15 days of Stelor
receiving evidence of paid premiums.

11. Recoupment and Ter of Royalty Advances: Royallies advanced under this

Agreement will be recaptured by Stelor once royalty payments exceed the amount

e
graph # Such’ded will not exceed 20% of any given royalty

B

s
P Iny

‘payment,
12. Royalty Statements:  Stelor shall confirm in writing that no soyalty payments are
putstanding, and thus no royalty statements are due.

STELO!

SILVERS______

13. Trademark Registrations:  Stelor shall provide io Silvers through KT'T proof that all

applications and fegistrations for tradcmarks and domain names with the "GOO"
prefix or identificd as Googles IP in the License Agreement filed by or on behalf of
Stelor show Silvers as the owner.

14. Audit: Stelor shall cooperate in the audit of the books and records of Stelor by

Aronson and Company onsite at Stelor Productions as per section IV of the
Licensing, Distribution and Menufacturing Agrecment. Any information obtained by
the auditor will be restricted 10 XTT , on an “atlorneys’ eyes only” basis and the
identity of auy Heensee, sub-licensee, vendor, or any other third-parly shall remain
confidential.

1

o

Licensed Products Samples:  Stelor shall provide Sijvers through KTT samples of
any Licensed Product that is being offered for sale.

16. USPTO Correspondencs:  Stelor's counse] shall keep KTT advised os 1o the statas of

any pending or future trademark or domain name disputes filed by Stelor 2gainst
Google Inc. by copying ICTT on all pleadings and correspondence, and by giving
notice 1o KTT of any other irademark or domain name disputes filed against Google

Inc.

17. Reservation of Juri; : The Parties agres lo submit to the exclusive continuing
jurisdiction of the United States District Court, Southern District of Florida, for
enforcement of all provisions of this Agreement. In the event thet a dispute arises
concerning the obligations of agy Party under this Agreement, the Parties agre:; 1o

subsmit any such dispute 1o this court for resolution. The successful or prevailing

perty (as determined by the Court) shall be entitled to recover its reasonable attorneys’

SILVERS.

fees and other costs incurred in that litigation from the unsuccessful or non-prevailing
party in addition to any other relief’ 10 which the prevailing party might be entitled,

. Injunctive Relief: The Parlies hereby agrec that there is no adequate remedy of law in

oo

the ovent that cither party negotiates or seitles the disputes with Google Inc. without
. the other party. In the event {hat cither parly attempts 1o negotiatc with Google Inc,
without the other party’s participation, that shall be a breach of ihis Agreement, and
such breach will ercate irreparable harm, and that injunctive relief will be necessary
{o maintain the rights of the non-breaching party. Accordingly, each party agrees to
such injunclive relicf.
19, Joint Settlement Nepoliations with Google Inc.:
a. Inview of ihe current existence of litigation and proceedings in the TTAB,
jointly referred to as “Litigation”, the parties recognize the need to resolve -
{his Litigation reasonably such that Stelor can continue 1o develop and

promole its business.

=

. Due 10 the present status of devel P of Stelor’s busi any cvent
that causes Stelor 1o delay oﬂcringriLs‘ web-based service to the public will
cause severe injury 10 Stelor. Silvers therefore agrecs that, in the event of a
selilement with Google Inc., he wi‘ll not object to Stelor’s continued use of
the googles.com domain 1o transition 10 a new domain nawe. The length
of time of such transition will be at Stclor’s sole discretion.

¢. Inthe cvent of n monetary, stock, or similar settlement with Google Ine.,

. Such sale will include a complete sale or assignment of the GOOGLES IP,

The proceeds ﬁo:im that settlement shall be divided as follows:

6
SILVERS______ STELOR, %
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Silvers shall receive 70% of the first $30 million; 50% of the
next $20 million; 30% of the next $30 million; 20% of the next
$20 million; 10% of the next $20 millien and 5% of any
Amoum over $120 million, with the remainder in each case
going 1o Stelor, Silver's total share of the proceeds shall not
exceed $50 Million in any event.

d. Nothing in this provision creates an affirmative action by cither party to
enter any setllement with Google Inc., or 1o sell or assign the GOOGLES
1P 10 Google Inc. Silvers understands and agrees that he cannot sell or
assign the GOOGLES IP 1o Google Inc. without obtaining Stelor’s viritlen

approval. Bolh parlics agree that they will negotiate in good faith.

20. Confidentiality and Disposition of this Action:

a. The settlement shall not be provided to the court unless necessary 10
enforee rights, and then under seal, A Join‘i Stipulated motion 1o withdraw
actions shall be filed no laier than Friday, January 28, 2005. The fact that a
settlement has been reached and alf terms and obligations shall be
confidential (’:xccpl 1o the extent necessary to advise Google Inc. that the
parties have resclved all differences.

b. The complaint and counterclaim shall be dismissed without prejudice.

21. Exclusive Authority/No Assig‘nménl:
a. Stelor and Silvexs represent and warrant thai no other person or entity has

or had any interest in the Claims, demands, obligations, or causes of action

7 <
. STELOR,
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relensed as part of 1his Agreement, that they have the sale right and
exclusive anthority 1o execute this Agreement and receive the
considerations specified herein, and that they have not sold, ssigned,
transferred, conveyed, or ptherwise disposed of any of the Claims,
demands, obligations, or causes of action released as part of this
Agreement,

b. The signatories to this Agreement each warrant that they have the power
1o bind the person or entity on whose behalf they signed, and will hold
harmless any party 1o this Agreement {or any attorpey fees, cosls,
expenses, or damage.s incnrred or paid as 2 result of finding that such
person or entity lacks suéh authority, or does not have sole right 10 the
Claims that are the subject of this Agreement, or that any such Claim has
been assigned.

22. Voluntary Apreement: *Stelor and Silvers cach represent that the Agreement is freely

and voluntarily entered into, with the independent advice of cach party’s atlorneys

and they have not been induced 1o execute this Agreement by reason of the disclosure
or non-disclosure of any fact or representation not set forth in this Agreement.

23. Non-disparagement: Each Party, on behalf of i}scl[, its officers, directors, atlorneys,
agents, and employees, agrees not o make or publish, either orally or in writing, any
di:spamg'mg statements concerming the other Party or its current and former officers,
directors, atlorneys, agents, shareholders, or employees.

24, Entire Agreement: This Agreement constitutes the entire agreement between the

poraneous contracts, agreements, promises

’ &L%
STELOR

parties and suporsedes all prior and

SILVERS,

and understandings, with the exceplion of the License, Distribution and
Manufacturing Agreement as well as the Letier Agrecment previously entered into by
the pmic_s. This Agresment may not be altered, modified or otherwise changed in
any respect except by writing, duly execuied by Stelor and Silvers. No
representations, circumstances or conditions existing before the Agreement shall he
used in any way by any party io the Agreement to modify the Agreement.

25, Joint Preparation:  Stelor and Silvers declarc that they have yead this Agrecment, and
know and understand its contents, and they each comprehend and agree to all its
{crmis, conditions, and meanings and their significance; all signatories and their
qmnscl have cooperated in the drafting and pfcpamiiun of this Agreement, and this
Agreement therefore shall not be construed against any signatory. The Agreement
shall not be construcd against any of them based upon any claim of uncgual
sophistication or bargaining power.

26. Governing Law:  This Agrecment shall be deemed o be made under, shall be
construed in accordance with, and shall be governed by the laws of the State of
TFlorida. ) . i ' o -

27. Duplicate Originals: This Agrecment may be excculed in duplicale originals, cach of
vihich is equally admissible in uvidepce in an action to enforce this Agreement, mnd
cach original shal] fully bind cuch party who hes exccuted it.

28, Fucsimile Signatures: The signatures required for the execution of this Agreement

may be transmitted by facsimile, and any such signature shall be deemed & duplicate
original, and may be admitied in evidence and shail fully bind the party and person

making such signature.

SILVERS STELOR,

29, Effective Date: The Effcctive Date of this agreement shall be the date on which all
Pasties have signed this Agreement.

30. Ench Party Agrees o operate in good faith as to the terms of this agreement.

[Signature Page Follows]

1o STELOR_&%

SILVERS,
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THE FOREGOING 1S AGREED TO BY:

Stelor Produetions %j
By: "\‘7
s 7Df r_S‘ I / CEQ

Steven A. Silyers

DATED: January _%,PQOOS

DATED: January ___, 2005

By:

APPROVED A8 TO FORM AND CONTENT:
DATED: Janvary 24, 2005 Summers Rubinsu:yz
By: L

Yano L, Rubinstein, Esq.

Attorneys for Stelor Productions, Inc.
DATED: Jannary __, 2005 Kozyak, Tropin & Throckmorton, P.A.

By:

Gail McQuilkin, Esq.

Atlomeys for Steven A. Silvers

SILVERS STELOR_/

tered on FL.SD Docket 11/29/2006  Page 23 of 27
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 04-80954-CIY-HURLEY

STELOR PRODUCTIONS, INC,,

GoeHd LI 63450

plaintiff,

v _ CLOSED;

STEVEN A. SILVERS, ) i
defendant,

/

ORDER OF FINAL DISMISSAL WITHOUT PREJUDICE AND CLOSE-OUT
THIS CAUSE is before the court upon the partics’ joint stipulntion for dismissal without
prejudice filed February 8, 2005. Having t:.ur;sidcrcd the stipulation, it is hereby
ORDERED AND ADJUDGED:
1. This case is DISMISSED WITHOUT PREJUDICE, with cach side lo bear ils own
costs and atlorneys’ fees.
2, There being nothing further for the court to resolve, il is further ordered thal the
Clerk of the Court shall cnter the case as CLOSED and terminate al] pending _motions 88
MOOT.
DONE and SIGNED in Chambers st Wesl Palm Beach, Florida this _LLdeEy of

February, 2005,

United States Dig{rict Judgc
Copies furnished:
Adam T. Rabin, Esq.
Kenneth R, Harlmann, Esq.
Yano Rubinstein, Esq.

FILED b y .C.
ELECTRDN% P

Feb 8 2005

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA o R e

- 8.0, OF FLA.- HIARI

CASBNO, 04-80954-CIV-HURLEY
Magisirple Judge James M, Hopking

STELOR PRODUCTIONS, INC,,
« Delavare corporntion,

Plointiff)
v

STBVEN A, SILVERS,
& resident of Palm Beach County, Florida

Defendant,

JOINT STIPULATION FOR DISMISSAL,
WITAQUT PREJUDICE, OF ALL CLAIMS

Plointiff, Stelor Productions, Ine. and Defendant Steven A, Silvers, hereby jointly ptipulate,
pu‘rsuanl 1o Fed R.Civ.P.41(s)(}), to the dismissal, without prejudice, of il claims nsseried by ench
parly against the other party in this aotion,

Respectfully submitted,

Adun T. Rabin K(;:;c‘é@?nﬂmwu (FBN: 664286)
DDMOND KAPLAN & ROTHSTEIN, PA  Gai MoQuilkin (FBN; 96933 8)
200 S.E, First Street, Suite 708 KOZYAK TROPIN & THROCKMORTON, PA
Whipmi, FL 33131 2525 Ponce de Leon, 9" Floor
'T: 305-374-1920 Coral Gables, Florida 33134
Co-Counse} for Defendant T: 305-372-1800 / F:305-372-3508

Counsel for Defendant

Yefio J.. Rubirfstein, Bsq,
SUM; RUBINSTEIN
580 California Street, 16% Floor
Sen Prencisco, Californie 94104
Counsel for Plainiff

3325/101/249255

1ot R 49/c]
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GAIL A MCQUILKIN - settiement

From: GAIL A MCQUILKIN
To: Yano Rubinstein
Date: 2/1/2005 8:52 AM
Subject: seltlement

Yano -

A few housekeeping Items.

. .
Exl—llb 11: H 1. Who is going to be the correspondent for Stelor for the trademark registrations - Hefter or you?

2. All payments paid directly to Silvers need to be made out to Slivers Entertainment Group, Inc.
3. How Is the insurance premium payments going Lo be handles? Pald directly to Aurora?

4. 1t is prabably a good idea for me to have a contact person at Stelor regarding the payments who can call me
as well if there are Issues or problems. 1 also need to ask about Sllvers 1099 for 2004, Probably a good Idea to
send it to me.

5. Domain names. There are several "GOO" domain names that Stelor registered through a registrar different

than godaddy.com To create the dalabase for renewals we need to have all the "GOD" related domaln names

registered at Godaddy. I'm not sure how to make this change. 1t might be a good Idea for me to speak to a

i person at Stelor who has responsibilily for this. That way I can also Informed directly If there are admin lssues
that need to be addressed by Silvers.

_% 6. We need a date for the auditor to go to Stelor. We should talk about what we want from the auditor that
will help us with Inc.

7. We need to file a joint stipulation of dismissal, 1 drafted one already and will send It to you under a different
e-mail. . . . .

Call me later when you have time. 1 am leaying to go out of lown this evening but have my cell,

Gall A, McQuilkin, Esq.

Kozyak Tropin & Throckmorion, PA
2525 Pance de Leon

Coral Gables, FL 33134

(305) 372-1800 office

(305) 372-3508 fax
gam@kitlaw.com

%420and%20Sctting inistrator\Local%20Scttings\Temp\GW)000... 6/14/2005

Lagy s vl

GAIL A MCQUILKIN - items

From: GAIL A MCQUILKIN
To: Yane Rutinsteln
Date; 2/15/2005 11:13 AM
Subject: ltems

Hi Yano -

Did you confirm a date to go to Stelor to look at documents? Also,

. . Let me kiiow,
E X l'llb lt I Gl A, McQulkin, Esq,
- Kozyak Tropin & Throckmorton, PA

2525 Ponce de Leon
Coral Gables, FL 33139
{305) 372-1800 office
(305) 372-350B fax
gam@kltlaw.com

file:/CADocuments%20znd%208eitings\Admini \Local%20Settings\Temp\G W}000... 6/14/2005
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GAIL A MCQUILKIN - stuff

From: GAIL A MCQUILKIN
Tot Yano Rubinstein
Date: 2/22/2005 11:27 AM
Subject:  stuff

Yano -
1 have not heard back from Esrig and I need lo get answers to some things. Can you run Interference?
1. Confirm that we are gelting a check for these al the end of this month
Feb and March payment
reimbursement for the insurance premiums
reimbursement for the domaln name renewals
! 2. A date to go there next week (I really need to get this scheduled asap).

3, What information we are sending to Bridges now

4, Need a letter from Aurora terminating Steve's coverage so he can convert to an individual plan under NHP.
‘The wording on this needs to be careful so we need to discuss.

Can you find this out and then call me later today. Thanks,

Gall A. McQuilkin, Esq.

Kazyak Tropin & Throckmorlon, PA
2525 Ponce de Leon

Coral Gables, FL 33134

(305) 372-1800 office

(305) 372-3508 fax
gam@kitlaw.com

6/14/2005

Tile://CAD: 15%20and%20Sctings\Ad

\Local%20Settings\Temp\GW ) 000.

Exhibit K

|.GAIL A MCQUILKIN - Googles _Page 1)

From: GAIL A MCQUILKIN

To: kkaplan@bywskb.com
Date; 3/212005 4:42:32 PM
Subject: Googlas

Kevin -

Here are the Issues we need lo resolve under the selllement agreement;

1. Sivers Is owed two checks for $5000 each for Feb and March. The checks going forward need to be -
to me by the 1si of the month.

9. Allached s the charl showing paymenis made by Silvers on his insurance premiums during the liie of
the consulting agreement. The only two payments Stelor is not o reimburse him for are Dec 2004 and
Jan 2006. Under ihe seliiement he is 1o be reimbursed staring Feb, 1, He Is now owed for March 20056
foo. By my calculation the total it comes to $5,141.96.

3, Health [nsurance termination. This is very crilical lo Silvers 5o thal he can continue vith health care
coverage. Silvers is lrying to convert fo an individual plan through NHP, Aurora's insurance company.
That will reduce the premiums by & couple hundred dollars a month. But to do that Aurora needs to send
to Neighborhood Health Partnership on Aurora offictal letter head, addressed to "Premium
Services” informing them that Aprll 4, 2005, Aurora will no longer be offering health insurance
benefits to "ANY" of their employees, and that they have informed Stoven A. Silvers of this event
and that he has B3 days within which to secure a non-group conversion policy. This really needs o
get done asap for everyone's benefll

4, Silvers Is owed for domain name registralion renewals, He submitted the receipls for these o Stelor
already for $318.00.

5. Options. Under the consulting agreemeni Slivers was entilled to 1,000 options for Stelor slock under
Sletor slock option plan, and another 1,000 if anyane's available options increase. Before Ihe setllement,
Stelor sent Silvers an oplion agreement that provided only for 1000 options thal would vest over fime. As
parl of he setilement Slefor was to provide wrillen ion thal no addili options have been
granted.

6. Stelor needs to confirm in writing that no royally payments to Slivers are outstanding and thus no
royally stalements are due.

> 7 Audit. We need 2 dale for the auditor to go 1o Stelor, As we discussed, the sconer the betlar@
can work on how we will use him {o benefil our negotistions with Inc.
B. Stelor needs io provide us with samples of all products they are offering for sale.

- g, Steloy needs lo provide proof that all ppli and and domain names with
the "GOO” prefix of Identified as Googles IP in the License Agreemenl show Silvers as the owner.

One of the things Slivers needed to do was lo change the correspondent on alt trademark regisirations to
Larry Hefter, We did that and | have Informed Larry of thal.

Yano and | discussed the issue of the domain name password. Under the agreement Silvers agreed 1o
give Slelor a5 the Aomin contacl the ability to control Ine DNS records {lo select and change the server).
We learned form Godaddy that it cannol do that so it is impossible fo do. ‘Yano and | agreed thal if Stelor
naads 1o change the server for the domain name, they wiil call me and | wilt have the records changed
and that will satisfy this,

REDACTED
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REDACTED
Talk to ybu soon.

Gail A. McQuikkin, Esg.
Kozyak Tropin & Throckmorion, PA
2525 Ponce de Leon
Coral Gables, FL 33134

- {305) 372-1800 office
{305) 372-3508 iax
gam@kitiaw.com
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|GAIL A MCOUILKIN - Googles,

From: "Kevin C. Kaplan" <kkaplan@bwskb.com>
To: . <GAM@klllaw.com>

Date: 3/5/2005 10:17:04 AM
- Subject; Googles

Gail, }
I have the following information In response 1o your recent emall.

1. lunderstand you recelved the checks.

2, Stelor finds the chari confusing. Please just provide us with
recelpts or proof of the aclual payments, and Stelor will provide the
reimbursement. . -

3, Stelor Is just lrying to work {hrough the pending issues wilh
Aurora, and Is committed o taking care of this issue expeditiously.

Plzase allow Stelor a few more days {o do so. -

4. Sielor has no record of receiving the receipis. Please provide us
wilh coples, and Stelor will provide the relmbursement.

5. Sielor will confirm in wriling that no one's available options have
increased.

8. Stelor will provide written confirmation.

7. Stelor wiill provide & dale prior o March 15, 2005, ’

8. There are no such samples, es Stelor is nol yel offering én)’ product
for sale.

9. Stefor will provide proof regarding the applications, registrations
and names.

40, By the same loken, Stelor requires proof that Slivers changed the
correspondent informalion. As of my last conversation wilh Larry

Hefier, he was upaware that had been done, Please provide us with this
proof as soon a5 possible.

| appreciate your view on providing information to Bridges. | will get
back to you on thal quickly.

Kevin

e

Kevin C, Keplan, Esq.
Burfington, Well, Schwiep,
Kaplan & Blonsky, PA
2699 S, Bayshore Drive, Penthouse
Miaml, Fiorida 33133
Tel: {305} B58-2900
Fax: {305) 858-5261
kkapian@bwskb.com

rrrsssrasrsesanrsessrrasansirnr
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Z 7. Stelor will provide » date prior to March 15, 2005, Three days to give usa d

GAIL A MCQUILKIN - Re: Googles

From: GAIL A MCQUILKIN
Tot Kevin C. Kapian
Date: 3/5/2005 13:12 AM
Subject: ‘Re: Googles

Kevin -

REDACTED .
. He: is giving them three buisness

days to gel into compliance,
1. 1 understand you received the checks. Yes we did.

2. Stelor finds the chart confusing, Please just provide us with

receipts or proof of the actual payments, and Stelor will provide the

relmbursement. There is nothing in the least bit confusing about the chart. Stelor has.three days to
get us the check. FYI- putting aside the amounts paid thru Nov that Siivers is to be reimbursed
for, the settlement was signed in Jan and Stelor was to provide us up front payment for Feb
{which they did not) and March (which they did not).

3, Stelor Is just trying o work throﬁgln the pending issues with
Aurora, and is commiltted to teking care of this issue expeditiously.
Please allow Stelor a few more days 1o do so. They have'thres days,

4, Stelor has no record of recelving the receipts. Please provide us
with coples, and Stelor will provide the reimbursement. He has provided these three times already, They

have three days to pay.

5, Stelor will confirm in wr{ﬂné that no .one’s avaliable options have
increased. Make it under path, notarized, under penalty of perjury.

‘6. Stelor will provide written confirmation. Malce it under path, notarized and under penalty of perjury.

8. There are no such saxvnﬁls, as Stelor is not ye! offering any product
for sale. Make it under oath, notarizc_d, and under penalty of perjury.

9," Stelor will provide proof regarding the applications, registrations
and names, They have three days

10. By the same tolen, Stelor requires proof that Slivers changed the

correspondent infarmation. As of my last conversation with Larry R .

Hefter, he was unaware that had been done Please provide us with this .

proof as soon as possible. There is nothing in the agreement that obligates us to do this, and
everything was changed electronically so there Is nothing to provide. - Stelor ltnows how to go
online to the USPTO office to view the changes. It will take ali of ten minutes to do this. I tallked
to.Larry and showed him the e-mail I had sent him, and he knows about the changes,

REDACTED

. . . Y N
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Page | of 1

GAIL A MCQUILKIN - dates for audit

From: GAIL A MCQUILKIN
To: kkaptan@bwskb.com
Date: 3/22/2005 11:55 AM
Subject: dates for audit

Kevin - .
We need to set up the date for the auditor to go to Stelor. These are they dales they have open. Let m;i
know today which dates works best, Otherwise I will just select one, Thanks,

Thursday March 31, Friday Aprit 15!, or Monday April 4%,

Gall A. McQuilkin, Esq,

Kozyak Tropin & Throckmorien, PA
2525 Ponce de Leon

Coral Gables, FL 33134

{305) 372-1800 office

(305) 372-3508 fax
gam@Kttiaw,.com

51912005
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