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CLARENCE MADDOX
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CASE NO. 05-80387-CIV

(Ryskamp/Vitunac)

SILVERS’ MOTION TO DISMISS STELOR’S
CROSS-CLAIM AND SUPPORTING MEMORANDUM

Plaintiff, Steven A. Silvers (“Silvers”), moves to dismiss the cross-claim brought by

counter-defendant, Stelor Productions, LLC (“Stelor”) pursuant to Rule 12, Federal Rules of

Civil Procedure. Stelor is trying to smuggle into this federal trademark infringement action state

law contract claims against Silvers under the pretext of a federal declaratory judgment claim,

which confers no original jurisdiction in this Court. The cross-claim, which is entirely unrelated

to the main case and does not provide a sufficient nexus to support supplemental jurisdiction,

should be asserted in the pending breach of contract action filed against Stelor by Silvers in

Florida Circuit Court.
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l.
BACKGROUND

Silvers is the owner of the name “Googles” which he has used as a trademark for over
twenty years in connection with goods and services directed to children’s education and
entertainment. Silvers registered the “Googles” trademark with the United States Patent and
Trademark Office in 1997, and by virtue of its long use the trademark has now achieved
incontestable status.  Silvers also owns and has registered the Internet domain name
“googles.com,” which he has used since 1997 for his “Googles” Website.

In 2002, Silvers licensed the use of his “Googles” trademark to Stelor Productions, Inc.
under a written License Agreement.® See Exhibit A. The License Agreement gave Stelor the
limited right to commercially develop the “Googles” trademark and Silvers’ related intellectual
property. The licensing relationship with Stelor, unfortunately, did not fare well because Stelor
simply ignored most of its contractual obligations.

On January 13, 2005, after three years of Stelor’s non-compliance, Silvers terminated the
License Agreement. See Exhibit B. Stelor immediately sought to negotiate a reinstatement, and
hoping to salvage the relationship, Silvers agreed to withdraw his January 13 termination letter
under a Settlement Agreement that required Stelor, among other things, to cure its prior breaches
under the License Agreement.? Silvers retained the right to reinstate the termination if Stelor did
not cure its breaches or perform its other obligations imposed by the Settlement Agreement.

Consistent with its prior conduct Stelor failed to cure the breaches or perform under the
Settlement Agreement. Therefore, on April 27, 2005 Silvers reinstated the January 13

termination, and reminded Stelor in writing of its post-termination obligations, including

! Stelor Productions, Inc. has apparently assigned its rights under the License Agreement (if any) to the cross-
claimant, Stelor Productions, LLC.
% The Settlement Agreement also settled a pending federal court action between the parities.
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providing to Silvers an inventory of licensed products. See Exhibit C. Stelor performed none of
those post-termination obligations.

On May 5, 2005 Stelor filed a breach of contract claim against Silvers in the district
court alleging wrongful termination and requesting the court to enjoin Silvers from terminating
the License Agreement (the “License Agreement Action”). On May 27, 2005 Silvers moved to
dismiss the License Agreement Action because Stelor failed to list the residence of each of its
members on the face of the Complaint as required to establish diversity jurisdiction. In response
to Silvers’ motion, Stelor filed the sworn declaration of Steve A. Esrig, Stelor’s President, in
which he stated that none of Stelor’s members reside in Florida. Esrig listed the residence of
each member but would not identify any member by name.

On August 9, 2005 Judge Hurley dismissed the License Agreement Action for lack of
subject matter jurisdiction but gave Stelor until August 29, 2005 to amend its Complaint and file
evidence to support subject matter jurisdiction. Stelor declined the Court’s invitation to file an
amended complaint and instead filed a “response” to the dismissal Order sheepishly admitting
that in fact diversity does not exist. >

Silvers’ State Court Action Against Stelor

On September 6, just a few days after License Agreement Action was dismissed, Silvers
filed a breach of contract action against Stelor in Florida Circuit Court for Stelor’s failure to
perform its post-termination obligations, and seeking to enjoin Stelor from representing itself as
Silvers’ licensee and using his intellectual property. See Exhibit D. Silvers has filed a Motion
For Temporary Injunction and requested an evidentiary hearing. Stelor has not yet filed a

response to the Complaint.

® Prior to the dismissal, on July 5, 2005 the district court denied Stelor’s request for preliminary injunctive relief
holding that Stelor’s only remedy for wrongful termination of the License Agreement is money damages; Stelor is
not legally entitled to require Silvers to continue to license his property or to perform under the License Agreement
or related Settlement Agreement.
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This Trademark Infringement Action Against Google, Inc.

On May 5, 2005, a week after Stelor was terminated, Silvers filed this action against
Google, Inc. (“Google”) for trademark infringement arising from the “reverse confusion” caused
by Google’s adoption and use of a mark almost identical to Silvers’ senior “Googles” mark. The
central issue in this case is whether under the Lanham Act, 15 U.S.C. §8 1051 et seq., Google’s
use of the “Google” mark for children’s goods and services violates Silvers’ superior and
exclusive rights to use virtually the same mark for the same goods and services. Silvers also
challenges the validity of Google’s original federal trademark registration because it was
fraudulently obtained.

Google’s Counterclaim

In response to the trademark infringement claim, Google filed a trademark infringement
counterclaim against Silvers alleging that Silvers use of his “Googles” mark in connection with
an alleged “search engine” violates its trademark rights.* Google also filed a counterclaim
against Stelor as Silvers’ licensee, who up until then was not a party to this action. Google may
not have known at the time it filed the counterclaim that Silvers had terminated Stelor’s license.
The factual allegations against Stelor, however, relate to Stelor’s conduct prior to termination of
the License Agreement and are not affected in any way by the fact that Stelor has since been
terminated.

Stelor’s Cross-Claim

On September 9, three days after Silvers filed the state court action, Stelor filed in this
action a cross-claim against Silvers asserting basically the same breach of contract claims Judge
Hurley dismissed for lack of subject matter jurisdiction, i.e. seeking to reinstate the License

Agreement based on Silvers’ alleged wrongful termination. But here, Stelor seeks to assert these

* Silvers is unaware that his mark is being used in connection with a search engine, nor has he consented to such use.
4
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claims under the federal Declaratory Judgment Act. The cross-claim alleges no other basis for
original subject matter jurisdiction.

1.
STELOR’S CROSS-CLAIM SHOULD BE DISMISSED

A. There Is No Original Subject Matter Jurisdiction

Stelor’s alleged claim under the Declaratory Judgment Act, 28 U.S.C. 82201, et seq.,
does not provide the Court with subject matter jurisdiction. It is hornbook law that a claim under
the Act must independently satisfy the subject matter jurisdiction requirements for an action to
be brought in federal court. As put by the Eleventh Circuit:

.. . [T]he Declaratory Judgment Act does not, of itself, confer

jurisdiction upon the federal courts; a suit brought under the Act

must state some independent source of jurisdiction, such as the

existence of diversity or the presentation of a federal question.
Borden v. Katzman, 881 F.2d 1035, 1037 (11th Cir. 1989) (citing Skelly Qil Co. v. Phillips Co.,
339 U.S. 667 (1950)). See also, Kunkler v. Fort Lauderdale Housing Authority, 764 F. Supp
171, 175 (S.D. Fla. 1991) (Act can provide a procedural remedy if, and only if, the court has
jurisdiction from another source).

Stelor’s willful blindness in attempting to premise jurisdiction on the Act is eerily
familiar. In the prior action before Judge Hurley, now dismissed, Stelor matter-of-factly alleged
diversity of citizenship without disclosing the citizenship of its LLC members, and, when called

on it, sheepishly conceded diversity did not exist.”

B. The Cross-Claim Is Not Sufficiently Related To Support
Supplemental Jurisdiction

The Court should decline to exercise supplemental jurisdiction because Stelor’s state law

breach of contract cross-claim against Silvers has no legal or factual connection to any part of the

® Stelor had previously filed a sworn declaration from Steven A. Esrig, falsely stating that diversity existed. Stelor
Productions is a small closely held company with a handful of shareholders or members; the citizenship of each
could have been easily determined.
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trademark infringement action against Google. Further, the legal and factual questions unique to
Stelor’s state law cross-claim against Silvers, if allowed to be brought here, will smother the
federal trademark claim with a thick layer of non-relevant issues, witnesses and evidence that
will undoubtedly distract or confuse the jury, and extend the trial.

1) There is No Sufficient Nexus To The Main Claim

There is no question that original jurisdiction is lacking, thus, jurisdiction over Stelor’s
cross-claim necessarily depends on supplemental jurisdiction. 28 U.S.C. 81367(a) restricts
supplemental jurisdiction to “ . . .claims that are so related to claims in the action within . . .[the
court’s] original jurisdiction that they form part of the case or controversy under Article 111 of the
United States Constitution.” Here, the Court’s original jurisdiction is conferred by the federal
trademark statute, 15 U.S.C. 81051, et seq.

Section 1367(c) goes on to define circumstances in which a district court may decline to
exercise its supplemental jurisdiction. The statute therefore contemplates a two-tiered analysis.
The first step is to determine whether the claim comes within the Court’s power because it is so
related to the original action. If so, the second step requires a determination whether that power
should be declined.

To decide whether Stelor’s cross-claim against Silvers is part of the same case or
controversy as Silvers’ federal trademark action against Google, the Court must consider
whether Stelor’s cross-claim derives from “a nucleus of operative facts common to” the federal
trademark claim and if they are such that it would ordinarily be expected to try them all in one
judicial proceeding. See United Mine Workers v. Gibbs, 383 U.S. 715, 86 S.Ct. 1130 (1966). In
other words, is the state law claim sufficiently related to the jurisdictionally sufficient claim that
it is the “same case or controversy?” See Hudson v. Delta Air Lines, Inc., 90 F.3d 451, 455 (11"

Cir. 1996)(court should consider whether claims arise from the same facts, or involve similar
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occurrences, witnesses or evidence); Harry Winston, Inc. v. Kerr, 72 F. Supp.2d 263, 264
(S.D.N.Y. 1999)(district court should consider, among other factors, the circumstances of the
particular case, the nature of the state law claims, the character of the governing state law, and
the relationship between the state and federal claims.)

This means that Stelor’s breach of contract cross-claim against Silvers must be *“so
related” to Silvers’ trademark infringement claim against Google that it arises from the same
operative facts or forms part of the infringement claim. Simply stated, the facts that will
determine whether Google has infringed Silvers” mark must also determine if Silvers wrongfully
terminated the License Agreement.

Stelor’s cross-claim fails the test. The facts that would support — or defeat — the cross-
claim are not even remotely related to the facts that will determine whether Google has infringed
Silvers’ trademark rights or resolve the trademark infringement counterclaim. The main
trademark infringement claim and counterclaim will narrowly focus on these “likelihood of
confusion” issues: (1) type of marks; (2) similarity of the marks; (3) similarity of goods and
services; (4) identity of marketing channels and consumers; (5) similarity of advertising; (6) the
party’s intent; and (7) actual confusion. See Conagra v. Singleton, 743 F.2d 1508 (11" Cir.
1984).  Silvers infringement claim also raises legal and factual issues regarding whether
Google’s original trademark registration was fraudulently obtained. = Thus, the core of the
trademark infringement claims — the only claims that arise under federal law — will be resolved
by a comparison of the trademarks, confusion evidence, and the trademark owners’ conduct in
adopting, using, and registering the marks.

The resolution of the cross-claim, on the other hand, is governed by the contractual
language of the License Agreement and will involve factual determinations regarding Stelor’s

performance as Silvers’ licensee, including whether Stelor: (1) failed to place on all licensed
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products the phrase “created by Steven A. Silvers;” (2) failed to pay Silvers royalties; (3) failed
to collect revenue from the sale of Licensed Products; (4) diverted revenue to another entity; (5)
failed to provide certified royalty statements; (6) failed to provide to Silvers samples of all
licensed products, and all promotional and advertising materials associated with those products;
(7) failed to include appropriate legal notices with the licensed products; (8) failed to maintain
the requisite level of quality for the licensed products; (9) failed to maintain Silvers’ intellectual
property rights; (10) engaged in the unauthorized creation of characters and use of the “Googles”
name; (11) failed to allow Silvers to audit its books and records; (12) failed to provide Silvers
with stock options; and (13) failed to perform under a related consulting agreement and
settlement agreement. None of these factual issues have any connection to the trademark
infringement claims.

Furthermore, the legal issues involved in the main case differ greatly from those raised in
the cross-claim. The trademark claims assert violations of the Lanham Act, raising questions
regarding trademark registration procedures, and the validity of the parties’ federal trademark
registrations. In contrast, the cross-claim requires application of state contract law to the
interpretation of the provisions in the License Agreement, including Silvers’ limitation of
liability to Stelor, as well as state law regarding the licensor/licensee relationship post-
termination.

When one compares the main federal trademark claims to the cross-claim, it is evident
that the claims do not raise similar legal issues or flow from the same factual situation. Simply
put, the facts needed to prove the cross-claim are vastly different from those needed to prove the
main claim. In fact, evidence showing or disproving whether Silvers’ wrongfully terminated
Stelor will not offer even the slightest insight into whether Google has infringed Silvers’

trademark rights.  And, contrary to what Stelor wants the Court to believe, even if Stelor
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prevails on its wrongful termination claim, Stelor has no right to pursue this trademark
infringement action against Google. Stelor’s only remedy for wrongful termination is money
damages, not reinstatement of the license. See infra, section 2.

Moreover, inclusion of Stelor’s cross-claim will create havoc at trial. The evidence,
witness testimony, and proof required to resolve Stelor’s cross-claim, and the associated remedy
and damages calculations, would be mixed in with the evidence, witness testimony and proof
needed to resolve the trademark disputes, and the rather complex damages formula applied in
reverse confusion cases. Not only would this distract from the main trademark claim, it would
cause serious juror confusion that would prejudice Silvers’ case against Google.

The legal and factual issues in the trademark infringement action are complex enough for
a jury to determine. Adding unrelated breach of contract claims between Stelor and Silvers will
inject literally dozens of factual issues each with its own evidence for the jury to consider in
additional to the seven factor likelihood of confusion issues presented by the main trademark
claim. There is no logical relationship between the cross-claim and the main claim; Silvers
should not be expected to try them both in one judicial proceeding. See Gibbs, 383 U.S. at 725,
86 S.Ct. at 1138. See also Hudson v. Delta Air Lines, Inc., 90 F.3d 451, 455 (11" Cir.
1996)(affirming district court’s dismissal of state law breach of contract claim filed with an
ERISA claim because of the lack of nexus between the state and federal causes of action.); Semi-
Tech Litigation LLC v. Bankers Trust Company, 234 F.Supp.2d 297 (S.D. N.Y. 2002)(not
reasonable to try claims against company for Trust Indenture Act and claims against officers of
company for breach of fiduciary duty relating to the indenture in same case.); Singh v. The
George Washington University, 368 F.Supp.2d 58 (D.D.C. 2005)(plaintiff’s discrimination claim

against school for violation of Title Il of the ADA had almost no factual overlap with dean of
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school’s counterclaim for defamation for statements plaintiff made about him relating to her
dismissal and not sufficiently related to warrant exercise of supplemental jurisdiction.).

2. State Law Issues Dominate The Cross-Claim

Even if the Court were to determine that there is enough of a relationship between the
trademarks claims and Stelor’s breach of contract cross-claim to support supplemental
jurisdiction, under the provisions and reasoning of Section 1367(c), the Court should decline that
jurisdiction.

First, while Stelor’s cross-claim does not raise particularly complex issues of state law, it
involves strictly state law issues and contract interpretation, and presents at least one novel
question. Stelor seeks by way of its cross-claim to be reinstated as licensee and to use Silvers’
intellectual property without his consent. Under current Florida law, a party to a contract is only
entitled to damages, not reinstatement by way of injunction, where the contract is allegedly
wrongfully terminated. See Airlines Reporting Corp. v. Incentive Int’l Travel, Inc., 566 So.2d
1377, 1379 (5™ DCA 1990) (no injunctive relief to reinstate cancelled contract, damages only
remedy); Shearson Lehman Hutton, Inc. v. Meyer, 561 So.2d 1331, 1332 (5" DCA 1990)
(injunctive relief not available to prevent termination of agreement; remedy is damages);
Jacksonville Elec. Auth. v. Beemik Bldrs. & Const., Inc., 487 So.2d 372 (1% DCA 1986) (no
injunctive relief to prevent cancellation of contract, remedy is damages). What Stelor seeks will
require the court to examine the current case law on this issue, and carve out some sort of novel
exception to this established rule.® Whether the facts and circumstances underlying the

termination entitle Stelor to that exception is best left to the state court to decide. ’

® Stelor’s cross-claim also raises the issue of whether a terminated licensee may continue to use a licensor’
intellectual property after it has been terminated. While federal law has dealt extensively with this issue, (see infra)
in the context of the Lanham Act, we know of no state law cases addressing the issue.

" Likewise, Stelor’s “breach of warranty” claim depends entirely upon construction of the warranty provision
contained in the License Agreement. In an attempt to paint its cross-claim as “related” to the original claim, Stelor

10
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Furthermore, aside from being a distraction, the inclusion of Stelor’s cross-claim in this
case is simply unfair and prejudicial to Silvers. He should be able to have his day in court with
Google without the Stelor sideshow diluting his case. Stelor can readily pursue its state law
claims in state court, where a case is now pending that addresses the very issues Stelor wants
decided here.

C. The Cross-Claim Should Be Asserted In The Pending State Court Action

It makes absolutely no sense to permit Stelor to assert claims in this action that will be
litigated and adjudicated at the same time in the pending state court action. In fact, Stelor’s
claims are so inextricably intertwined with the claims pending in state court that an adjudication
of Silvers’ claims in that action will encompass the claims asserted by Stelor in its cross-claim.
The state action will determine whether Stelor was in breach of the License Agreement prior to
termination, whether Silvers properly terminated Stelor, and whether Stelor breached its post-
termination obligations. Stelor’s defense to this action is necessarily that Silvers wrongfully
terminated the License Agreement, which is the same claim it asserts here in its cross-claim. The
factual issues that will resolve whether Silvers properly terminated are the very same factual
issues that will resolve the outcome of Stelor’s wrongful termination claim. There is no rational
basis to inject this unrelated contract dispute between Stelor and Silvers into this trademark case
that will decide the exceedingly narrow issue of whether Google has infringed Silvers’
trademark. Whether Stelor breached the License Agreement or Silvers wrongfully terminated
the License Agreement will not resolve one issue in this pending trademark dispute. In fact, the
resolution of Stelor’s contract claims will have zero affect on the outcome of the main trademark
infringement claim. It makes far more sense to dismiss the cross-claim so that it can be properly

asserted and resolved in the Silvers/Stelor action currently pending in state court.

contends that Google’s counterclaim alleges that Google, rather than Silvers, owns Silver’s mark. (Cross-claim,
146). But Google alleges no such thing, nor could it. Google simply claims the use of Silvers’ mark for search
engine services infringes Google’s mark.

11
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1.
THE CROSS-CLAIM FAILS TO STATE A CLAIM FOR INJUNCTIVE RELIEF

Stelor acknowledges in its cross-claim that Silvers has terminated the License Agreement
with Stelor. As explained above, while Stelor is free to dispute the termination, its only remedy
should the termination be proved wrongful is for money damages.® Stelor has no legal basis for
a mandatory injunction to compel specific performance. Injunctive relief is typically not a
proper remedy for wrongful termination of a license. For example, in A.L.K. Corp. v. Columbia
Pictures Industries, Inc., 440 F.2d 761 (3d Cir. 1971) a movie theatre could not, by injunction,
compel a film distributor to specifically perform under a license agreement for the distribution of
movies. The only remedy - - loss of income from not showing the subject movie - - was
recovery of damages. And in Freeplay Music, Inc. v. Verance Corp., 80 Fed. Appx. 137 (2d Cir.
2003) (unpub.) the court rejected the terminated licensee’s request for injunctive relief to
reinstate the license because the former licensee’s injury could only be redressed with damages.
This is why Judge Hurley rejected Stelor’s request to preliminarily enjoin Silvers from
terminating Stelor.

This doctrine is consistent with the long line of Burger King cases from this district, in
which the courts routinely reject a terminated franchisee’s attempt, by way of injunction, to
continue using the Burger King trademarks while contending the termination was wrongful. In
these cases, the terminated franchisee’s license to use the trademarks cannot be reinstated by way

of injunction, and the sole remedy is damages for the alleged wrongful termination.®

& To the extent Stelor contends that it is entitled to injunctive relief under the provisions of the Settlement
Agreement, that argument is moot. Stelor’s failure to perform under the Settlement Agreement and Silvers’
reinstatement of the termination of the License Agreement renders the Settlement Agreement null and void, and the
parties are placed back where they were when Stelor was first terminated. That is why the Settlement Agreement
has no remedy provision for breach by either party.

° Cf. Burger King v. Agard, 911 F. Supp. 1499 (S.D. Fla. 1995); Burger King v. Majeed, 805 F. Supp. 994, 1003

(S.D. Fla. 1992); Burger King v. Hall, 770 F. Supp. 633, 638-39 (S.D. Fla. 1991); Burger King v. Austin, Bus. Fran.
Guide CCH 19788 (S.D. Fla. 1990)

12
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Furthermore, the License Agreement has an express provision that limits Stelor’s remedy
for wrongful termination to a monetary amount equal to the royalties paid to Silvers during the
twelve-month period preceding a breach of contract claim. There is no provision that entitles
Stelor to injunctive relief or any other remedy.

CONCLUSION

Stelor’s cross-claim should be dismissed, and the Silvers/Stelor dispute should proceed in
state court.
Respectfully submitted,

s/Gail A. McQuilkin

Adam T. Rabin (FL Bar #985635) Kenneth R. Hartmann (FL Bar No. 664286)
DIMOND KAPLAN & ROTHSTEIN,P.A.  Gail A. McQuilkin (FL Bar No. 969338)
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b LICENSE, DISTRIBUTION
AND MANUFACTURING AGREEMENT

This LICENSE, PISTRIBUTION AND MANUFACTURJNG AGREEMENT between Steven A,

Silvers and. Stel,or'-Producﬁons, nc. is effective 28 of June 1, 2002 and is entered imto by and between

Steven A. Silvers (LICENSOR), an Individual, whose official address is 3741 NE 163™ Street, PMB #3 25, -
FL 33160 and Stelor productions, Inc. (LICENSEE), 2 Delaware corporation with its

. North Miami Beach,
current offices located at: 14701 Moclingbird Drive, Damestown, Maryland, 20874.

WITRESSETH
mer'af the GOOGLES charasters identif ed more

WHERLAS, LIC.EI“TSOI{'is the sole and exclusive 0
fully in “5 chedule A attached hereto (the “Lig:snsad'}’roparw”');

WHERTAS, LICENSOR is the sole and exclusive owner of the GOOGLES trademarks identified more
fully in «gghedule A” gttached bereto (the "] jcensed Trademarks"); :

'WH.EREAS, TICENSOR has the power and authority tp grant 40, LICENSEE the right, privilégs and
{icense to 1LSE, manufacture, distribute, and sell those types of products that incorporate or 4re otherwise
in “Schedule A” attached hereto (the "Licensed Products") and

tased on the Licensed Property a5 identified
to use the Licensed Trademeris on or in association with such Licensed Products;

the ability to manufacture, have manufactured, have suh—
d the Licensed Products in the .'Lic_snséd

)  WHEREAS, 4 JCENSEE has or will bave
Trademark(s) on OF In

manufactured, distribute &nd sell or have gold and distribute

Territory more clearly defined in Schedule A (the Tegritory) and to use the

association with the Licensed Products;
m LICENSOR. mn exclusive license O ﬁsa,.manufactuye, '

WERRTAS, LICENSEE desires 0 Bptain fro
the Terrtory and to use 'ﬂlBLipensed Tradermarks on or i -

tave menufactured and sell Ticensed Products in
pssociation with he Licensed Products;
WHERLAS, LICENSEE, has 'agreéd, pursuant 10 o letfer apreement, 10 act 85 2 consultant for
. LJCENSOR;=nd ' . : : :

- NOW, TI{EREFGI{E, in oonsidareitlon' ofthe pf,rémiscs and agreements set forth herein, the parties, gach

" intending to be legally bound hereby, do hereby agree &S follows:

——.—-—————"”I:’Tfl;CENS"

. A LICENSOR hereby grants to 1 ICENSER, for the Term of this A greement asrecited 10
- ugghedule A attached hereto, the exclusive (even gs10 LICENSOR), worldwide, sub licensable Tight and
license to use, repraduce, modify, oreate derjvative works-of, manufacture, have manufactured, market,
advertise, sell, distribute, display, perform, and otherwise commercidlize the Licensed Products’ and
Licensed Properties in the Teritary. The license includes a license under any and all intellectual property

rghts and interests therein, includifig by weay of explanation, products which deal with the creative
characters known as The Googles, anything that contains the letiers GOO (in upper or |ower case) together
. with any and all products', which comprise and which will comprise those characters, likenesses, which
include Iggle, Oogle, Oggle, Goorog, Gootian(s), the planet Goo, slides, computer web site(s), membership -
demarks, service marks, clothing, merchandise,
p.and adverdising, modifications,

3 l . lists, clubs, materials, paiterns, prototypes, logos, fra
educational products, markeﬁngand’promoﬁona] dats and tools, packaging
d all otheritems zssociated therewith whether in singular or plurzl

160f53 updates and variations, a0
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po—

. retuins and reportable: sal
"whether or not any Licensed Products were 50

S, - WS 'HGENSQR‘E}GTGE)J' gran

“Schedule ‘A" attached hereto, the gxclusive
license to use
packaging, Prome

. LICENSEE shell have the
Agreemant;'provided that any and ail such slublic'e

Agreement.

~p,  Nolicenses will be deemed to hav
Property, Rights, except 26 otherwise escpressly provi

E. LICENSEL agrees o place on &ll
wereated by Steven A Sitvers” or other similar wording.

the Licensed Trademarks on or in association Wi
tional, and advertising material associated therewith,

fight to sublicense LICENSEL's rghts under this
nses shall be subject 10 the terms and conditions of this
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is-to LICGENSEE for‘tﬁe termrof 'thi'S"Agrasman’c'aS"rscith‘in“"""""'
(even as tO LICENSOR), worldwide, sub licensable fght and -

th the Licensed Products .5 well 25 01

e beén granted by gither party to any of.its Tntellectual
ded inthis .Agreemant.

Licensed Products, whese practicable, the phmée

o1, TERM OF THE AGRITMENT

. This Agreement and the provisions hereof, except 2
by ‘both parties and shall extend for :a Term BS recited in

effect commencing ot the date of execution
“gohedule A7 attached hereto (the "Term"),

s otherwise provided, shall be in full force and

COMPENSATION

T _COMPENSALLISS

A, . In consideration for fhe license
TICENSOR, during the Term of this Agreement, &

© hereto (the "R poyalty") based on LICENSEE's Net Sales
alty collected by TICENSEE but without counting any £r0s

charges, sales taxes, VAT, and other taxes imposed upon
ances achually shown on the invoice (except cash
ty) (iii) bona fide returns, charge bacls, refunds or

pross revenues on a cash besis (i.e. actu
revenues twice) exoluding shipping and handling
sales less (i) oustomary trade discounts, (ii) allow
discounts not deductible in the .calculation of Royal

credits (net of all refurns actually made of allowed as

customers), (iv) sales of emainder inventory mad
goods and actual direct 5
‘acoourits, (vL) cooperative advertising. allowances,
B. The Royalty owed TICENSOR shall
collected funds (the "Royalty Period") and shall be p
termination of the preceding full calendar guarter, 1., GO
July and October with the exception of the. first and last ¢
upon the offective date of this Agreement. :

royulty statement in a form acceptable 10 Licensor. Such

a duly guthorized officer

sold, description, quantity shipped,
: es for each 1jcensed Product.

furfher agroes to provide the LICENSOR with

. current royalty period.

D T LICENSER sells a1ty Ticensed Products to a0y party affilia
r under the common comtrol with TICENSEE, a2 price less than

any way directly of indirectly related to O
#he average weighted price charged to

ulfimately resold to unafiliated third parties.

royalty I

e at less than the total

elfing costs solely for purposes of liquidation or close-
(vii)- sales commissions paid.

mmencing on the first (1st) day .of January;

; T eact Koyalty PWCENSEWW‘EHCEN

of Licenses, reciting on @ country-gy-country b
gross invoice, amouni billed to customers le

other parties, the Royalty payable fo LIiC
".on the basis of the averaged weighted. price charged to other parties if the L

s granted Lereunder, LICENSEE agrees 0 pay- o

7 the amount recited in “Schedule A gttached
of Licensed Products. et Sales” shall mean the

supported by memoranda actually issued O the
of LICENSEE's actnal cost of
out, (v) other umoollectible

be caloulated on & quatterly calendar basis oo’

ayable no later than fhirty (30) days after the
Apil,

alendar quarters which may be Nghort" depending

S’W—Wﬁ?ﬁ_”/‘
royalty statement shall be certified s accurste by
asis; the stock piamber, iter, units
g5 discounts, allowances,. .

Such statements shall b Furmished to Licensor

id. during the Royalty Period. The I.ICENSEE hereby
a list of all of it’s sub licensees added during the

t=d with 1 JCENSEE, orin

ENSOR shall be computed
icensed Products &re not
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W Statés?nanhunl esg otherwise specified betveen

" LICENSEER shall pay such discrepancy, plu
. PERCENT (1 1/2%) per month, Upon &

 THOUSAND Nl

_ written permission of 1JCENSEE unless required bY
. -—’-"-' --——-'-. w*
. authorized by.all necessary ac

* any court OF govenunental authority to whit
. default under a0y coniract, lease, ar other agf

All payments due.hereunder. shall be made in TUnited Sﬁtes.cu}rancy..drawn on.a United--- R
the parties and mMEY offset or be offset from any other B
-the parties.

CENSEE under thig or any other agreetn ent between

puyments due to LI
cate of ONEPERCENT (1%) per month £rom

- R Tate paﬂrments' shall incur interest at the
the date such payments Were originally due.
TV, AUDIT

LY. =

. A "1 JCENSOR shall have the fight, at its OWD expense, to have 2 nationally fecopnized
certified ‘public accounting firm, Upon at least thirty (30) days written notice and no more thap twice. per
calendar yeat, 10 inspect during normal business hours, 1 ICENSEL's books and records and all other

der the. cortrol of 1ICENSEE with respect to the subject

documents and material in-the possession of orun
matter of this A greement 2t the place or places where such records 218 normally retained by TICENSEE.

, inspection reveals .an underpayment discrepancy greater than 5% of
the amount of TLoyalty owed 1ICENSOR from what Was actually paid, LICENSEE shall have the
opportunity 4o’ conduct.its oW audit. If 1 JCENSEE agrees 10 the amount, if &Y, of any, discrepancy,

s interest, calculated 2t ihe rate of ONE AND ONE-HALF
derpayment discrepancy, DO further audit by

ettlement of any 1o
hall represent the new period start date for

e tequested that year That period end date 8
- Tn the event that such discrepancy is ip excess of

future andtts £Or underpaymert discrepancies.
JNITED STATES DOLLARS ($10,000.00), LICENSEE shall glso re‘lmburse.LICENSGR

of anditing fees. in conmecton therewith.

Tn the event that such

for the cost
' c. &l books and secords relative 10 'LICENSEE‘S obligations hereunder shall be
maintained andkept pocessible and availableto LICENSOR for inspection for atileast three (3) years after

the expiration of the initial or &y’ subsequent term.

' D. In the event that &n iovestigation of LICENSEE's books and recards is mads, certain .
confidential and proprietary business information of TICENSEE may necessarily be made availgble to the
person or persons conductng such irvestigation. It is agreed that guch confidential and -propretaly business’

jnformation shall be held in confidence by TICENSOR and shall not be used by TICENSOR or disclosed

j date of disclosore, Of - thout the prior express

' ot disclose at By

4o any fhird party -for a.period of two (2) years from the
{aw, except 1 iCENSOR: may 2

pformation which are trade secrets

rietary business 1
that such igformation mey’ be used by TICENSOR

Jigation.

time to &any third party any auch confidential and prop
of LICENSEL. Itis understood and agreed, DOWeVer
in any proceeding based on LICENSEL's failure to pay its actual Royalty ab
V. WARRANTIES AND OBLIGATIONS

;;,A,.————%IGEN,S@Brmpfes'emmwmmlma :
0] the -execution, delivery and parforr'nanc.e of this Agreement pave beed duly
tion of 1 JCENSOR end this Agreement 15 2 yalid and binding obligation of .

TICENSOR, enforoeable in accordance ~with ifs terms; _

LICENSOR.Of thig Agreement will

_ i) ihe execution, ‘delivery and }f:erfonnance by
not violate or conflict with any applicable U.S. law or regulation, or amy order, writ judgment or decres of
] hi 1 LICENSOR is subject, of result in a violation, preach of, or

sement binding on 1ICENSOR;
() - LI_CENSOﬁ owns the exclusive rights in and tp the Licensed Tatellectual
. Property, Licensed Trademarks, Licensed Prienis apd Licc_nsed'Copyrights_
necessary t0 sffectuate the granting of the Licensing Rights from the
TICENSOR to the LICENSEE a5 contemplated herein, ' '
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' the Licensed Intellectusl Property..BRd. Licensed .. T

(iv)
+afion, Intellectual Property Rights, of

T T “infinge the rights, inoluding without limi

any third party; and '
(;/) except as set forth in Schedule B attached hereto, 1 ICENSOR. has not received
lleged or actual infringement of the Licensed Tntellectual Property

od Intellectual Property and/or Licensed Trademarks are not the
fitigation with the exception of the Ganz

any notice from &0y third party of arty &
or Licensed Trademarks and the Licens
subject, and has nol been the subject, of any previous or'pend'mg

[itipation which has been resolved.

B. LICENSED represents a:it_i warrants that;

: ! the execution, delivery and performance of this Agreement have Been duly
- authorized by 211 necessary action of LICENSELE and this Agreement is .o valid and binding obligation of

LICENSEE,{snforoeabfe in accordance with its terms; .
(i) " the execution, delivery and performance by LICENSEE of this Agreement wﬂl

not violate or conflict-with any applicabla 1.8, lew orregulation, Or &0Y order, writ, judgment or decree of
any court OF, govsmmental authority to which TJCENSEE is gubject, or resuft in & violation, breach of, or
default under any contract, lease, or other agreemelit binding on 1 JCENSEE; and '

@iy I will use its com;ncrcialiy reasonable efforts 10 promoté, market, sell and

distribute the 1jcensed Products.

: C. Disclaimer of Warranties. EXCEPT ASEXPRESSLY PROVIDED ABOVE, NEITHER
. PARTY MAKES ANY WARRANTIES OR REPRESENTATIONS OF ANY KIND, RITHER EXPRESS
Y OR IMPLIED, REGARDING THIS AGREEMENT AS TO ANY MATTER INCLUDING, BUT NOT .
c LIMITED TO TVPLIED W ARRANTIES OF IVIERCHANTABEITY OR. BITNESS FOR A

PARTICULAR PURPOSE.

le for the mamufactire, productiorl,' 's‘ale and

p. . LICENSEE sball be solely responsib
duced, sold and

© digtribution of the Ticensed Produsts of tp have such Ticensed Products manufactured, pro
distibuted, and will bear a1l related costs associated therewith. - :

"1 “HOTICHS, QUALITY CONTROL AND SAMPLES'

A The Licensed Products, a8 well 25 all promotional', .paclcaging and advertising mmeterial

relative thereto, shall include all appropriate Jegal notices.

B. - The Licensed Products shall be of a-high quality which is =t least equel to odmpa;:zlble .
products manufactured and marketed by LICENSEE and in conformify with 2 standard sample provided,

C Prior to the ‘comﬁxencemeht of mﬁnufacture and sale of the Licensed Produdcts,

' 'LICENEEE ghall submit to 1 JCENSOR for his input, at.no cost to LICENSOR, 8 reasonable number aof

sumples of all T icensed Products which LICENSEE intends to mannfacture and sell and of all promotional

and advertising material associated therewith,

7L NOTICES AND PAYMENT
‘A Any notice required to be given pursuant 1o this Agreem_antlshall' be in writing and
delivered personally to she other designaied party at ihe above-stated address oF mailed by certified or-
registered mail, returm receipt requested or delivered by & recognized national overnight counier service.

'B. Either party may change +he address 10 which notice or payment is to be sent by written

noics to the other in accordance with the. provisions of this paragraph.

L

a.d.@ma:ki._dg,.mt. Lz
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) .
VIIL INTELLECTUAL PROPERTY PROTBCTION

A TICENSOR hereby -grants LICENSEE all right, power and interest to seek, obtain and

maintain all Intellectual Property Rights associated with the Licensed Tntellectual Propérty and T icensed

Trademarks, Licensed Copyrights and any other Tntellectual Property Rights granted herein, LECENSOE. .
y. for and obtain recordation of and from

Further agrees 0 agsist LICENSEE 88 may be required 10 app!
fime to time enforce, maintain and defend such ntellectual Property Rights. LICENSOR hereby grants
LICENSLE an irrev { and any subsequent ferms of this A greement t0

scable power of attorney for the initia
act for and on LICENSOR’S behalf and instead of LICENSOR, at LICTENSED’s expense, to execute and
File any such document(s) and to d fully permitted acts to further the purposes of the

ect as if executed by LICENSOR.

o all other 12 I
1, the same legal force-and eff

. LICENSOR shall otsin all rights, title and interest .- the Licensed Intellectual Property
and Licénssd'decmarlcs and any modifications thereto based solely on such Licensed Tntellectusl

Property. LICENSEE acknowledges LICENSOR's wxclusive rights in the Licensed Intellectual Property
and, further, aclnowledges that the-Licensed Intellectusl Property and/or the Licensed Trademarks tights
are unigue and original 10 1ICENSOR and that TICENSOR is the owner thereof, LICENSEL ghall not,
at- ay HIe during or efter the effective Term of the Agreemertt, dispute of contest, directty or indirectly,
T ICENSOR's exclusive right and title to the Ticensed Tntellectual Property and/or the T icensed

Tradematks(s) O the validity thereof.

C. LICENSEE agrees that its use of ﬂ'xe'L‘gcensed"I'ntcllecmal Prbperty zind/qr 'ﬂ"le Ticensed
Trademarks(s) 10UTES to the benefit of LICENSOR and that the LICENSEE shall not scquire 20y rights in
the Licensed Intellectunl Property and/or the Licens ed Trademarks(s) except for the license granted herein.

R D. LICENSOR shall retain all Tights, itle and interest in and to-the Licensed Intellectual
Properties. The LICENSOR. 0Wns the exclusive rights to the Licensed Intellectual Property. TICERSOR:
re claims Or GAUSES of actions by

liereby waives and releases TJCENSEE from ary and all current oF furtu
j sing out of or relating to such Ticensed Intellectual Properties

third parties, whether lnown Or unknowa, gris
sncluding, but not Jimited to, any claim that Licensed Products +iolate, infringe o or misippropriate &y of

TICENSOR'S Tntellectual Property Rights.

- E Tach party shall execute all papers, testify on all matters, and ~iherwise cooperate in '
gyery wuy necessary and desirable t0 offect any of the provisions under this Section (Intellcdtual Property
Protection). The party requesting such shall reimbarse the other party for the expenses incurred &5 2 result
* of such cooperafion. The parties agree 10 talee any actions o prepare of .execute BILY documents reasonably
- requested by the other party. Purthermore, during the term of thiis agreement, 1JCENSOR shall not
initiate or mal tain 21y relationship o conversations with LICEN SEE’S ourrent or prospecﬁvs ..
--——'—-——’climtsrvmdufs—gn.y-emnpanyfrﬁaﬁomﬁprwiﬂﬁhm i ' urﬂw-prmf‘ﬂ?:pragr//'
writfen request by LICENSEE.

terminated by either party upon
f a material provision of this
d, the bresching party fails to

=

Right o Terminate 01 Notice. This Apgresment may

sixty (60).(dzys -written notice to’the other party in the event of & preach
he sixty (60) days Pe '

Agreemeniby the other party, provided that, during t

Sl
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5.  LICENSEE shall have the fight to temminate this Agresment at any fme on thirty (30)__ ...
'i"'.’"""'.'da'y“s"ﬁrriﬁb"ﬁ""ﬁEﬁ"d'e'iB"’ FCENSOR. iﬁféu&h' évent, all moneys paid to TICENSOR shall be “deemed non- 7
refundable and LICENSEE's obligation 0 pay any unpaid royalties shall be accelerated and ghall become

immediately due and payable. :
C. Additionally, if after five ysars of ‘the initial Iintellectual property license, there are three
+o LICENSOR are less than one hundred thousand

consecutive years during which royalty paym ents
dollars ($100,000.00), LICENSOR has the option to cancel this Agreement in accordance with Section IX.

TERMINATION, Para. A,
+ POST TERMINATION RIGHTS ‘

A Not less than thirty (3 0) days pfior to the expiration of this Agreement or in—imadiﬂtaly
dule of all

upon termination thereaf, . LICENSEE shall provide LICENSOR «with a complete 'sche
inventory of _Llcansed Products then on hand or on order (the “Tpventory"). }

B. .. lUpon expiration or termination of this Agreement, LICENSEE shall be enﬁﬂad, for an

additional period of six (6) months, to continue to sell such Inventory. Such sales shall be made subject 10
all of the provisions of +his Agreement and to an accounting for and the payment of a Royalty therson.
Such accounting and payment shall be due and paid within thirty (30) days of thé quarterly calendar cited

hall have the right to comtinue the use of the

© a5 the period basis for royalty calculation. LICENSEE s
this Apgreement for so long as LICENSEE

name(s) associate with the products and articles that encompass
cts. At the conclusion of 1 ICENSEE’S efforts in this

is actively selling its inventory of arficles and produ
names, trademarks, signs, advertising ond anything

regard, 1ICENSEE agrees o discontinue the use of
else that might make it appear that the LICENSEE is ¢fill handling ‘the articles and products of

LICENSOR.
C “Upon the expiration or termination of s Agreement, all of the licens;a rights of
TICENSOR. and

Forthwith terminate and immediately revert fo.
“Pagt Termination Rights” Section, shall
and the like, at nmo ocost whatsoever 1o

. LJCENSEE under this Agresment shall
TJCENSEE, except as-detailed above in Section (B) of the
immediately ldisconﬁnue all use of the Licensed Property

v e

TICENSOR.
D. TJpon termination of this Agreament for any reason Whatsoever, LICENSEE agrees t0
immediately retum to TICENSOR &ll material rejating to the Licensed Intellectual Property. Furthermore,
siment, LICENSEE ‘Apress t6 Tnmediatgly inform allofit’s sub

upon femmination or Sxpiration of this Agree
licensees regarding the said termination or €%

51, INFRINGEMENTS

piration of this Agreement.

, A, During the Term of this Agreement and any and all optl on/rcnéwal periods, TLICENSEE
shall have the sole right, in its discretion and at its expense, to take any and all actions against third persons .
to protect the Tntellectual Property Rights Jicensed in this Agreement. : -

hall execute all papers, testify
{e for the prosecution of any.
rréd as a result of such

arty to the other, the other party s
gyery Wiy necessary and desirab
for the expenses incu

o B. Upoﬁ request by'either P
on &ll matters, and otherwise cooperate in
such lawsuit, Bach party shall reimburse the other party

cooperation,
¥7L, INDEMNITY
4d hold harmless LICENSOR, its agents, heirs,

assigns and representatives; against all costs, xXpenses and losses (including regsonable attorneys' fees and
costs) incurred through claims of third pariies against LICENSOR besed on product liability but excluding
any claims based solely upon the use”of the Licensed Intellectual Property or Licensed Trademarks by

1 JCENSEE in accordancewith the terms of this Agreement.

21 of 53 . . . i L -7 :
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T .B. ... LICENSOR agress to.indemnify-and hold ha.rm]esa-LICENSEE,its' officers, directars,— =7
by agents and employees, against all.costs, expenses and losses (including reasonable attorneys' &e8 and cOsts)
ncurred through claims of third parties against LICENSEE basged on or arising from (i) any irifringement,
misappropriation or other related achon involving the Licensed Intellectual Property - 0T Licensed
Trademariks; OF (i) any breach of LICENSOR’S obligations, representations, warrantes or duties under
this agreement. . : ' . :
C. With regpect to any claims falling ~within the scope of the foregoing indemnifications: @)
each party ‘aprees promptly {0 notify the other of and keep the other fully advised with Tespect 0 sueh |
clzims and the progress of any suits in which the other party iz not pa.rticipzlting; (ii) each pm'.shall have
g, the-defense of & claim or suit made or filed against the other party;

the rfight to assume, at its sole expens
(iif) each party shall have the Tight to participate, &t its sole expense, in Ay suit instituted against it;an
(iv) 2 party 2 ssuming the defense of 2 olatm or suil against the other party shall not settle such claim or suit

without the prior written approval of the o be unreasonably withheld or

delayed.

ther party, which approval shall not

w7, LIMITATION OF TIABILITY,
PARTY BE LIABLE UNDER. THIS AGREEMENT

TTHER
TAL, SPECIAL CONSEQUENTIAL OR PUNITTVE DAMAGES IN
THIS AGREEMENT (INCLUDING LOSS OF PROFTIS,

w ATTATION OF LIABILITY™ ATLOCATE THE , ;
ARTIES ' FPON THE LIMITATIONS SET
G WEETEER TO ENTER INTO TEIS AGREEMENT. :

‘B EACI—I PARTY'S LIABILITY TO THE OTHER UNDER ‘i?ilS AGEEI@W FOR -
TEIER FOR BREACE QF CONTRACT OR N

L ATVS RELATING TO TEIS AGREEMEN WHET
ORT, SHALL BE LIMITED TO TEE '\ GGREGATE ROYALTY FEES PAID BY LICENSEE TO

LICENSOR DURING THE TWELVE MONTH PERIOD PRECEDING THE CLATM.
-7y, INSURANCE - '
. LICENSEE shall, throughout the Term of this Agreement, obtain and maintain & its own cost and )
expense from a qualified insurance company licensed 10 do business us required by state sind Tederal 12w(s),
. standard Product Liability Insurance paming TICENSOR as 2l additionally named insured. Such policy
shall provide'protect'lon against any and el claims, demands and causes of action arising out of any defects
. or failure to perform, alleged or otherwise, of the Licensed Products or 8oy material .used In connection”
——-——-—'-'——thcr@w'ﬂh—ar—tmruse—ﬂxerﬁafr—'f-hc—mnount—of—covcmgrsmﬂ—bmrspsciﬁ'cd—ixr‘%chedgkc#ﬁmhed—’/
hereto, LICENSER agrees to furnish TICENSOR u certificate of insurance pyidencing sume within ninety
(90) days after 1ssuance of same, and, in no event, shall LICENSEER manufacture, distibute or sell the

* Ticensed Products prior to receipt by LICENSOR of such evidence of insurance.

¥y, FORCE MAJEURE
1JCENSEE shall not be [jable for any failure of performance hersunder due fo causes beyond its
reasonable c_ontml, including but not linited to acts of God, fire, explosion, vandalism, -strikes, lockouts,
work stoppages, other labor difficulties, supplier failures, storm Of other simnilar catastrophes, a0y law,
order, r;gulation, direction, action or request of the state, lozal or federal government OF of any government
agency, commission, court, bureau, corpor tality’ of smy one-or more of such

afion or other instrumen
governments, or of any civil or military authority, nafional emergencies, insurrections, riots, or WAIS.

22 of 53 ° . . L . .
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jurisdiction,

- ‘pariership.

Apresment U

Productions, Ina.

_XVI. JURIEDICTION AND DISPUTES

A This Agreement shall be governed in pccordance with the 1aws of the State of Florida without

sgrard to its principles of conflicts of 1aws.

B. All disputes under this Agreement shall be resolved by the courts of the State of. Florida
including she United States District Court for Floride and the parties 2l consent to the jurisdiction of such
courts, agree to accept service of process by mail, and hereby waive any jursdictional or venue defenses

otherwise available to it. _
| %VIL AGREEMENT BINDING ON SUCCESSORS

The provisiafis of the Agreément shall be binding upaon and shall imure to the benefit of the }Sal‘ties

hereto, their hEirs, administrators, SUCCESSOTS and assigns.

YV WAIVER

No waiver by either party of any default shill be deemed ms a waiver of prior or subsequent default .

of the same or other provisions of this Agreement.

. $1XK. SEVERABILITY '

If any term, clause or provision hereof s held invalid or unenforceable by & court of competent

such invalidity ¢hall not affect the validity or operation of any other term, clause or provision

ond such invalid term, clause or provision shall be deemed to be severed from the Agreement.

X, WO JOINE VENTURE

Nothing contained herein shall constitute this arrangement to be cmploymenf, 2 joint venture or &

XKL ASSIGNABILITY
act or operation of zw the rights and ‘obligations of this
ally all of the assets of TICENSEE and/or with
delnyed. By way of example and
Agreement 10 Stelor

Neither perty may assign Dy 2y
nless in connection with 2 transfer of substantl

the consent of LICENSOR, which shall not be unreasonably withheld or
oot limitation, LICERSEL may freely assign its rights and obligations under this

L INTEGRATION

n-sﬁmmes-me-enﬁre-uﬂé\efs-’enméli-n g—ef—mc—paﬁ:'m,—arxd—rcyokcs—and—supcnmdcs—ﬂ

prior agreements between the parties, including any option agreements whichmay have been entered into
berween the parties, and s intended as a final expression of their Agreement Tt shall not be modified or -
amended except in writing signed by the parties hereto and specifically referring o this Agreement. This

‘Ag:reement' shall take precedence over 8y other documents which may be in conflict with said Agreement.

¥¥IO. RATIFICATION

nse from the LICENSEE (The .Aurora Collection,
sset & Purchase Agresment dated May 1%, 2002,
mentioned pariies

The LICENSOR hereby agrees i0 +he transfer of this Lice
Inc.) to Stelor Productions, Inc. as contemplated by the A
and executed . betwesn the . above

e
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S

e g to be Iegally bou‘ld hereby haVv 35‘311

TR hercto mtcndm
o IN WITHESS WEERBOT, the parties 3
: caused o be affixed hereto its or his/her hand and seal the day indicat

STELOR PRODUCTIONS, INC. -

19/0(/ ; .

STEVEN A. SILVERS

By:

T e
. ' Printed Name: 21 o rib
Steven A. Silvers D Title: HDM oiad )

Title: -Owner CEN OR | Jz)ated:_———g7 ‘J/an/
Dated: S /0 8/° . o l

Received Ten Thousand Dollar signing Bonus (510,000.00)

R MICHAEL LUM

NOTARY PUBLIC STATE OF MARYLAND
- My Cnmmlssnoq Expires April 1, 2003

sfafoz

24 of 5;3
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———— ,-"““.t. J— o e e .. -<— “S FDHLE A:”

' L 7CTNEED INTELLECTUAL PROPERTY -

The following Licensed Intellectual Property forms part of this Agreement; A License under any and all '
intell ectual property rights and interests therein, including by Wiy of qxplanﬂﬁon, products which deal with
a greative chafacter known as Googles, anything that contains the letters GOO (in upper or lower case),
together with any and all products, which comprise and which will comprise those characters, likenesses,
which include Iggle, Dogle, Opgle, Gooroo, Gootian(s), the Planet Goo, slides, computer web stte(s),
merdbership lists, clubs, materials, patterns, prototypes, logos, trademarks, service marks, clothing,
merchandise, educational products, marketing and promotional data and tools, packaging and advertising,
modifications, updates and variations, and all other itsms associated fherewith whether in singular or plural

[ICINSED TRADEMARKS

The Following, Ticensed Trademarks form part of this Agreement: (i) “The Googles™ (word and design)

Trademarks in International Class Code (016) of +he T7.8.P.T.0. and the co-existent Trademarks Agreement

with Ganz, Inc. of Cianada in Internafional Class Code (028) of the 17.5.P.T.0., which is hereto attached end

. made 2 part of this ugrhedule A” document, (i) “Oogle”, (iif) “Iggle”, (iv) “Oggle”, (v) “GooRoo”, {vi)
«planet, Goo”, (vil) “GooMu™, (viii) “(3poToons™, (ix) u(GooStuff?, (x) “GooKids”, (xd) “(3poStore” and
(xii) any other trademarks, whether registered, pending or future or common law, used in connection with

+he Licensed Property, inchuding ., but not limited to, any trademark incorporating the phrase “Goo”

currently in existence.

LICENSED PRODUCTS

Vo . The following Licensed Products form part of this Agreement, all products which comprise the likenes‘;ses,

stories, ideas, concepts, OF designs of the Licensed Property, including without limitation, stuffed 1oy

- figurines, videos, stickers, t-shirts or other clothing items, slides, movies, cartoons, books (comic and
otherwise), posters, playing, trading and collectar cards, CDs, cassetfe tapes, DVDs, TV programs, mation
pictures, all other forms of commumication. and publication, prograrns, computer Web site(s), membership

© . lists and.clubs,.and sny.ofher products..

-

PERIVATIVES

A Derivutive as defined in this agreement shall mean & product or service that is utilized by the LICENSEE
and developed.by a party other thari the LICENSOR but is used in corjunction with‘licensad products,
articles und /or services, It can be a product or service produced by the LICENSEE or & third party

(inventor, sub licensee etc,) that in its use enhances the value of the Googles Universe buf does not haves = -
____——-fconﬂistmm-an-alr@ady-e,}eiatiﬂg-@ea gles-produst-ides-ere @neept—aa—@uﬂ-i-ned—in—ﬁli'ﬁgr eement—Hmaynot——
d would therefore fall under the TICENSOR’S exclusive

. possess the “Googles” or “GO0" in it's name i
ownership us defined in the smended agreement with the “Goo” Universe by -

the LICENSEE;:

but can be used in conjunction

TERRITORY

The following oouniﬁes shall constitute the _Teri‘itory: GlobalfW orldwide fights.

TERM

) This Agreement shall commence on the date exeouied below by both parties and shall be for a thirty (30)
v year term. This Agreement shall automatically renew for one additional ten (10)year term on the same
- . termsand conditions provided for herein (“Renewal Term”). Upon expiration of the first Renewal Term of
250f53 - ien (10) years, this Agreement shall antomatically renew for & second ten (10)year extended Term on the
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intention

CENSOR-provides written-notice-of its :
Renewal

..-_,--sams.tarﬁns and conditions provided for-herein; unless LI ' )
(180) days prior to expiration of the

b, +p not to renew this Agreement i#thin one hundred eighty
: Term. . :
3 ROYALTY RATE
1ICENSER shall pay the following oyalty raies (i) STX PERCENT (6%) of Net Sales of

sed solely on the Licensed Iniellectur! Property and (ii) THREE PHERCENT
d solely on Derivative Products and (iii) In the case of

Licensed Products that are ba
) of Net sales after subtracting licensing cOSts and

(3%) of Met Sales of Licensed Products that are base
Sub Licenses royalties will be TEN PERCENT (10%

royalties paid to third parties only.

PRODUCT LIABILITY INBURANCE

hall‘be Two Million 1.8, dollars (§2,000,000.00) combined single

. Minimum Product T igbility Insurance 8
Jy injury and/or for property damage.

{
\

A

limit for each single occurrence far b.odi.. . ‘

S vecessilon
NS o LN

Death of Locewsor all

e Thes 6§ e e

')DQA -ﬁtge 76%;:# of e

. (’L 7’—; L‘/h

o ( gSer s T | CoL
pr. Hoe (e v ¢ : /f } /c/ﬂ/,fﬁwﬁr]ww‘

_-I_E:_\ V‘S' . G&Sﬁy_“jx L .

%)
=

S _ : | | ,'L ' Wﬂ-/,&,‘ .
[’\tl {,L;y }&Wg;““/ -&Q*@Ss!ngﬁi o /Aj

S

rd

- MICHAEL LUM
. . NOTARY PUBLIC STATE OF MARYLARD
i . My Commission Expires April 1, 2003

..S/D, 0L
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LAW DFFICES . R
-KDZYAK'TRDPJN & THRDCKMDF{TDN; P.A.

2525 pONCE DE LEON * 2TH FLOOR

Coral GABLES, FLORIDA 33134-8037

OUILKIN ) . I
- cpLepHoKE (309 721800

GAlL A MG
305) a7 2-2508

DIRECT plal (a0s) 37 7-0B58
gam@kttlaw.com . seLECORIER

i F ederal Eapress
AWB# 707 4-4506-5106

January'l?a, 2005

Sieven A, BErig
gielor Productions, Tnc.

© 14701 Mo clinghirt Drive
Darnestown, Maryland.20 B74

Re: Silve:rs/Staldi Libansa'Agréement

Dea:f M. ﬁsﬁgz

! As you know we represent SEVED Cityers, Ticensor ymder the Ticense, Distribtion and

Mamfaciiring Agreement dated Juoe 1, 2002 (“License Agraaman{:”), and party 10 the Letter
Apreement dated Fome 1, 2002 (“Letter Agreamant”). OnNoVamb ar 12, 2004 we gerved notice 08
gtelor that i was in breach of several ;nafeﬂal provisions ofboth the License Agreement and Letter
- Agreement, & copy of hich is attached. L S - -

: Pursuant 0 paragrapl 1(c) of the T etter Agreemert, gnl paragraphl TxX-A of e Ticense
Agreement, +his gerves BE notice that VL. Sitvers is exerciging his option to terminate the Ticense
. Agreementfor Stelor s fafre 10 ¢ure its breach Of #he Letter Agreement ithin thitty (30) da¥% and
“preach of the Licanse'Agraeman{ within SD:ty (60) days. o D

4

Pursuant to.pamgraph ¥ of the Tipense Agrqement, Stelar mnst immediately ﬁgo*vide M.
cilvers with 8 complete ‘schedule of all imyertoLy of Licensed Produnots on hand or on.order. Stefor -
: ' danoe with the Ticense Agresment. Se -

 hes e (6) mozths 10 continme t0 sell this Tnvertary
. {ong as Stelot 5 actively selng its myentary of Ticensed Products, i may contimue iense of the .+
Licaﬁsed.hte]lacmalﬂop_érty as'soc'.at'adwlththa imyentory for this period. Qutside the scope O 8 E
 efforts to sell its imzentory.ofLicansad Products, Stelor must jmmediately cease se of the License -
" Tntellectual Property, incnding nA0es, +rademarks, Signs, - vertising and anything else | ight
 malee it appeAr that it is still handling the articles and products of Mz. Silver. - Purther, Stelor st
" returzi to M. Sityers all naterial relating +o the Licensed Tntellectual Prop erty and imform its sub-
- foensees af the termination of the License Agreement. . ST _
\ ) ..-' L Becanse the License Agr'aaj(mn?'isﬁfarminata:d, Stelor may 1ot pro ceed to represert the .
28 of5s | . imterests of 1\/:[1, Silvers in TTAB OPPDSi’C’lOD I’;Dcagdjng No. 51161251, TTAB Cancellatior.
e , Proceeding NO. 92043496, the domalm. dispute against Google pending before the National
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Steven A. Bsrg

Page 2

Arbitration Fortm, o}
the L icense AGTeermel
+ e will file the approp

. fhe relationslip amicable

"Wﬂﬁzthorcha:d

ndgseTl

fparticipata'jn TTAB Canceflation proceeding No. 92043737, And, because
+ 15 terminated, the actianpand‘mg'mfadaral district cotrrt is now moot. Thus,
“iate notices in these proceedings. ' S

h'lp' did not WC;I]I_ out, zmd would like very much ~'l:o keep

#hat #his relations
month nvertory gefl-aff petiod. :

Our cliert regrets
fhronghout the Bix:

inperel

Steven.A. Sitvers
T aurence Hefter .
Vano A. Rybinstein |
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LaW OFFICES ’ .

Kozyak TROPIN & THROCKMORTON, P.A.
2SR5 -PONCE DE LEDN + STH FLOOR

j) CoraL GABLES, F,LDRIDA'33134—SD37

TELEPHONE (zoB) 372-1800

" GAIL'A, MCQUILKIN
TELECOPIER (305) 372-3508

\
i : :
i . ‘DIRECT DAL (zoB) 377-06586
-garn@ktilaw.corﬁ

Via Federal Express

AWB# 7029-0844-8480

April 27,2005 -

dteyen A. Bsrig
gtelor Productions, Ine.

. 14701 Mooldﬁgbird’]?rive
Darnestowi, Maryland 20874 -

Re: Gitvers/Stelor 'Licqnse'Agreemegf ,

Dear Mr, Esrig:
" OnNovember 12, 2004, we served aotice on. Stelor that it vras in breach of several material
provisions of both the‘Licanse Agreement and Letter Agreement, & COPY of which is attached. .
Because Stelor did not cure +hose breaches, on Jaouary 13, 2005 we, served on Stelor 2 notice of
' tgl‘mjﬂa’cionof +he Ticerse Agreement, 2 copy. of which is'atta.'ched. ' -
- On .Iaﬁﬁary 28, 2005, Stelar and Silw}a:s entered 'into 8 Séttlément Agreement inl Whiéh e
Qilvers agreed to withdraw his motice of termination provided Sfelor perform its-obligations under '

the Setﬂemant..Agfaemen‘t. Stefor, however, has:
failed to jproxride"Silver.s with it interests in Stelor 1.1.C under paragraph '9;
- failed to ,’pﬁy Sitvers ﬁionthly.installﬁlents o royalty o dvances-on the first of every
" ponth under paragraph. 10 @, B -
. failed to pay on April 1, 2005 the monthly advance on'rbyailties»requifed by Sitver
‘to maintail Tnis insurqzi’ce cOvVerage throngh the Aurora Clollection under paragraph -
failed 10 COOP erate in the audit of the boolks and records of Stelor under paragfaph. -
14; and ' : : o '
. failed to ﬁrp—\iide Silvers samples ofLiceﬁsed ‘Products that are being offered for
/ o  gale under paragraph.15'. o S .

31 of 53 i . . ..
en statement +hat it is not offering any

' _Fpﬁhermofe, although Stelor has provided & writt




Page 2

ugh Stelor has provided a. written ;tatem,eﬁt that it is not offering any

“Furthermore, altho .
products for gale, and 0O royalties due, that statement has proven to be false,

" Ggelor continues O te in breach of the Ticense Agreemert 45 outlined in our letter of

" November 12, 2004. This is to provide notice to you that due to Stelor’s failure to perform its
- -ghligations ander the Settlement ‘Agreement, and fgilure to cure the breaches under the License -

Agreement, dilvers 18 reinstating his notiqe of termination of the License Agreement effective

imiediately.
Puirsuant 10 pamgralﬁh ¥ of the License Apgreemertt, Stelor muit immediately pr ovide Silvers

with a complete schedule of all tnventory ! '
' (6) months t0 continué to sell this Tnventory, if any, in accordance with-
lofig as Stelor i5 actively selling its inyentary of T icensed Products, it may continue the use of the
Licensed Tntellectnal Property 2850 ciated with the inventory for this period. Outside +the scope of 1£8
efforts to sell its invertory of Licensed Products, Stelor must immediately ceaseuse of the Ticensed
dvertising, web site, and snything else

Tntellectual Property, including mames, trademarks, signs, & '

that might make i 2ppear shat it is still handfing the articles and products relating to the Googles P
Further, Stelor muist ;r.afum tor Sitvers a1l material relating 0 the Licensed Trtellectual Property and
inform. its sub-licensess and- those sellng Googles rglatad.mercliandisé of the termination:of the -

/. License Agreement:

of Licensed Products on hand or on order. Stelor has gix -
the T icense Agreement. SO

: Because the'Liqénse Agreems
in any legal pro ceeding O action.

DR ,SmcpT@._‘
Gl A MoQuilkin

nt 1§ nOW ter'minat.ad,' Stelor-may not represert Cilvers’interest .

¢ Stevenh Silvers’
Taurence Hefter
Kevin Kaplan '

251939.1
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