
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA. 

 
STELOR PRODUCTIONS, L.L.C.,  
a Delaware corporation, 
f/k/a STELOR PRODUCTIONS, INC.,  
 
 Plaintiff,      Case No. 05-80393-CIV-HURLEY 
v. 
 
STEVEN A. SILVERS, a Florida resident, 
 
 Defendant. 
___________________________________ 
 

MOTION TO STRIKE DECLARATION OF STEVEN A. ESRIG,  
SET ASIDE MAGISTRATE’S FINDINGS AND REPORT 

AND RECOMMENDATION, AND TO VACATE TRO 
 

 Defendant, Steven A. Silvers, respectfully submits this motion to strike the sworn 

Declaration of Steven A. Esrig filed in support of Stelor Productions’ Motion for Preliminary 

Injunction.   Esrig’s Declaration contains intentionally false, and perhaps perjured, testimony.  

Because Esrig’s testimony was the primary evidence considered by the Magistrate Judge at the 

preliminary hearing, and extensively relied on in the Report and Recommendation recommending 

preliminary injunctive relief, Silvers requests that the Court set aside the Magistrate Judge’s 

findings and Report and Recommendation, vacate the TRO implementing the injunctive relief, and 

grant such other relied as may be appropriate.   

I. Relevant Background Facts  
 

 Silvers owns a host of intellectual property, including trademarks, copyrights, and a 

patent, relating to an animated concept he created called the “Googles From The Planet Goo.”   

Silvers also owns dozens of domain names, including “Googles”.com.  Silvers and Stelor entered 

into a License Agreement in 2002 in which Silvers licensed to Stelor the use the “Googles” 

trademark and related intellectual property.     
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The License Agreement requires Stelor to pay Silvers royalties from sales, provide 

certified statements showing sales regardless of whether there are sales, and provide Silvers with 

samples of all merchandise being offered for sale.  For three years Stelor provided no royalties, 

certified royalty statements, very few samples of merchandise or advertising and promotional 

materials (despite appearing at two International Licensing shows), and generally just performed 

miserably under the License Agreement.   

Silvers long suspected that Stelor was selling merchandise he did not know about, hiding 

sales, and perhaps diverting sales revenue.  On November 5, 2004, Silvers exercised his 

contractual right to an audit.  Stelor flat out refused to comply with the request.  For that reason, 

and all the other breaches Stelor had committed over the past three years, Silvers put Stelor on 

notice that it had 60 days to cure the breaches or face termination.  After Stelor failed to cure a 

single breach, on January 13, 2005, Silvers sent notice that he had terminated the License 

Agreement.   

Immediately, Stelor offered to cure the breaches if Silvers would reinstate the License 

Agreement.  On January 28, 2005, Silvers and Stelor entered into a Settlement Agreement under 

which Silvers agreed to reinstate the License Agreement, provided Stelor cured the breaches. 

Stelor was required to cooperate with the audit, provide samples of merchandise, and provide past 

royalty statements.  Stelor was also required to make certain payments to Silvers on the first of 

every month going forward.   

Again, Stelor refused to comply with Silvers’ audit request and either delayed or simply 

refused to perform its other obligations under the Settlement Agreement.  After 90 days of waiting 

for Stelor to perform, Silvers reinstated the January 13, 2005 termination. Two days later, Stelor 

sent a letter offering to perform if Silvers once again withdrew the termination notice.  By now, 

Silvers had no interest in continuing a relationship with Stelor and was prepared to move forward 
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with a new more responsible licensee. 

Realizing that the end had come, Stelor quickly filed this action claiming it had been 

wrongfully terminated, and requesting emergency injunctive relief to compel Silvers to reinstate 

the License Agreement.   Although the Court denied the “emergency” nature of the motion, the 

Magistrate Judge set a hearing on the preliminary injunction request for May 23, 2005.   

On the morning of the hearing, Stelor filed the sworn Declaration of Steven A. Esrig, 

president of Stelor.  Silvers’ counsel was already en route to the hearing when this Declaration 

was served and did not see it until it was handed out in a notebook at the hearing.  The Declaration 

contained mostly emotional argument, and unsubstantiated and dubious statements intended to 

refute each basis Silvers had for terminating the License Agreement.   Because we had not seen 

this declaration prior to the hearing, we were unable to offer evidence to challenge the credibility 

of this testimony.    

We now, however, have very strong evidence that shows Esrig lied in his Declaration 

when he disavowed knowledge of any licensed products being offered for sale, made false 

statements intending to mislead the Court regarding the harm Stelor would suffer without 

injunctive relief, and made the patently false representation that Silvers had dismissed his prior 

claims against Stelor with prejudice.   

 A. False Testimony Regarding CafePress.com 
 

Esrig made the following statements in support of Stelor’s position that it had not breached 

the License Agreement for failure to provide royalty reports or samples of “Googles” branded 

merchandise being offered for sale online through Cafepress.com: 

“Stelor has advised Silvers’ counsel that it was only just made aware that an on-line shop 
at Cafepress.com was carrying “Googles” merchandise, without Stelor’s authorization or 
knowledge.  We were previously unaware of the existence of this shop, and suspect that it 
was established by someone outside of Stelor using our company information.  After 
further analysis, we discovered the shop was established in September of 2002. . .” 
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Exhibit A is the sworn Declaration of Paul Worsham (“Worsham Decl.”) with attached 

email correspondence to and from Esrig that shows Esrig not only knew about the “Googles” 

merchandise being offered for sale on Cafepress.com, he originated the CafePress.com account, 

approved the design, selected the merchandise, and directed people to create a link between the 

Cafepress.com website and the “Googles” website.   

In July, 2002, Esrig asked Worsham to set up an account at Cafepress.com so that Stelor 

could market and sell merchandise with the “Googles” name and logo.  Worsham Decl., ¶ 5.  Esrig 

directed Worsham to work with Salil Kumar, an individual helping on the website design,  to set 

up a link from the “Googles” website to Cafepress.com.  Worsham Decl., ¶¶ 4, 5.   Worsham 

attaches a July 26-27, 2002 email exchange between himself, Esrig, and Salil Kumar about the 

Cafepress idea.  Worsham Decl., Ex. B.  

 The Googles-themed Cafepress shop was established by Esrig during August, 2002.  

Worsham Decl., ¶ 6.  As part of the configuration of the account and the shop, Worsham went to 

Esrig’s house and sat with him in his home office while they worked on a “Googles”-themed 

Cafepress account using Esrig’s personal computer.   Worsham Decl., ¶ 6.   Esrig provided 

Worsham with the original email address at googles.com to use to set up the initial account.  

Worsham Decl.,¶ 6.  Worsham consulted Esrig often during the design phase.  Worsham’s  sent 

Esrig an email while he worked on the Cafepress project containing Cafepress web site material 

for Esrig’s approval.  Worsham Decl., Ex. C.       

On August 7, 2002, Esrig sent an email to Worsham attaching the “Googles” artwork for 

the Cafepress project.  Worsham Decl.,¶ 8.  Esrig also gave him a CD with all of the “Googles” 

artwork that Worsham used for the Cafepress project.  Worsham Decl., ¶ 8.  Esrig asked Worsham 

to design a “Googles” word logo to use in addition to the artwork for the Cafepress merchandise 
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that would be sold in the “Googles” store.  Worsham Decl., ¶ 8.  Esrig approved the merchandise 

from Cafepress that he wanted to brand and sell with the “Googles” name and logos, and approved 

the markup amount for each item from the base price charged by Cafepress.  Worsham Decl., ¶¶ 7 

and 8.   

In September, 2002, Worsham worked with Esrig and Salil Kumar to establish a link on 

the “Googles” website to the Googles-themed Cafepress store.  Worsham Decl., ¶ 9.  A link was 

established to http://www.cafeshops.com/”Googles” (cafeshops is operated by Cafepress.com.)  

Worsham Decl.,¶ 9.  Worsham  attaches an email exchange from September 12-13, 2002 between 

himself, Esrig and Salil Kumar about working on the link between googles.com and 

Cafeshops.com/googles.  Worsham Decl., Ex. G. 

In mid-September, 2002, Esrig asked Worsham to send him the information on how to log 

in to the “Googles” store at Cafepress.com.  Worsham Decl.,  ¶ 10.  Worsham sent an email to 

Esrig in response with the log in information.  Worsham Decl., Ex. H.  At a later date, Worsham 

assisted Esrig at his home office with changing information on the Cafepress account to Esrig’s 

name and contact information.  Worsham Decl., ¶ 10.  Esrig provided Worsham with his personal 

email at Stelor Productions to enter into the Cafepress account information, along with validating 

the telephone number and address on the account.  Worsham Decl.,¶ 10. 

In October, 2002, Worsham was in Esrig’s home office for a discussion on the “Googles” 

project when they logged into the Cafepress account and viewed information on a large order for 

“Googles” merchandise.  Worsham Decl., ¶ 10.  Worsham and Esrig discussed that Cafepress 

indicated that there was a problem with the order, and   Worsham assisted Esrig in investigating 

the problem.  Worsham Decl., ¶ 10.   

On June 7, 2005, Silvers’ counsel contacted Cafepress and asked for information on the 

seller of  “Googles” merchandise through the Cafepress.com/googles store.  See Declaration of 
5 
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http://www.cafeshops.com/googles


Gail A. McQuilkin, Esq. attached as Exhibit B.  In response, Ryan Ellison, a Cafepress Content 

Usage Associate, sent an email with the contact information for the user of the service.  The 

contact person listed is Steven Esrig, complete with street and address, and telephone number.    

B. Testimony Regarding Harm To The Gootopia Website 

Esrig’s testimony regarding the harm to Stelor necessitating injunctive relief is largely 

hyperbolic and unsubstantiated, and the few facts set out in his Declaration are false. Esrig stated 

that by virtue of Silvers redirecting the googles.com domain name away from the Gootopia 

Website, Silvers had “shut down the website” and “taken control of the website content” and 

“Stelor no longer has access to the Gootopia website;” he offered no technical information to 

substantiate those claims.  The fact is that none of what Esrig said is true.  Silvers had no ability to 

cause such problems.  Stelor controls the website.   

Attached as Exhibit C is the Declaration of Russell Tewksbury, an Internet expert and 

consultant.  He reviewed the testimony of Esrig, looked at Gootopia website, and Stelor’s  server 

information at Verio.   Stelor contracted with Verio to host the Gootopia Website.  When Stelor 

created their Verio Web hosting account, Stelor was given a user-login and password for their 

VPS server and Verio’s customer administrative backroom and product control panel.  Tewksbury 

Decl. at ¶ 6.  The user-login and password to Stelor’s Verio VPS server provides secure access for 

Stelor to their Gootopia Website and enables Stelor to control the content of their Website.  Id.  

Unless Stelor gave their Verio VPS user-login and password information to a third party, only 

they and Verio possess password-access to the VPS server where Stelor’s Gootopia website is 

hosted.  Id. Stated another way, unless Stelor has given their user-login and password to Silvers, 

he cannot access the Gootopia Website or control the content on the Gootopia Website.  Id.   

 Any person wanting to view the Gootopia Website on the Internet can do so by simply 

entering the numeric IP address 128.121.122.247; the user will be connected to the Gootopia 
6 
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Website.  Tewksbury Decl. at ¶ 7.   Silvers Ent. Group, Inc. is the lawful registrant for the 

googles.com domain name, and only Silvers should direct the DNS records that associate the 

googles.com domain name with any particular IP address.  Tewksbury Decl. at ¶ 8.  Up until 

recently, Silvers maintained the DNS records for the googles.com domain name to point to 

Verio’s name servers (ns1.secure.net and ns2.secure.net), which in turn directed website visitors to 

the IP address associated with Stelor’s Gootopia Website.  Thus, when a person typed in the 

domain name googles.com they were connected to Stelor’s Gootopia Website.  Tewksbury Decl. 

at ¶ 9. 

 When Silvers terminated the license agreement with Stelor, he logged into his 

Godaddy.com domain name account and directed the DNS records of the googles.com domain 

name to point to an IP address for a Website he controls.  Esrig testified that because Silver 

directed the DNS records away from the Gootopia Website “Silvers shut down the (Gootopia) 

Website.”   That is false and misleading.   As Tewksbury explains, because Silvers was not a party 

to the Web hosting agreement between Stelor and Verio,  only Stelor had access to the (password 

protected) Gootopia Website, which they created, and only Verio or Stelor has the ability to shut 

down the Gootopia Website.  Tewksbury Decl. at ¶ 11.   

 Esrig testified that because Silvers directed the DNS records away from the Gootopia 

Website “Stelor no longer has access to the (Gootopia) Website.”  That is also false and 

misleading.  Stelor’s access to the Gootopia Website is an issue between Stelor and Verio, and 

Silvers has no authority or ability to direct Verio to do anything relating to Stelor’s account or 

access thereto.  Tewksbury Decl. at ¶ 12.  In addition, even if Verio unilaterally decided to deny 

Stelor access to its server, Stelor should have access to their Gootopia Website content through 

back-up copies.  Id.  It is normal and customary for a Website developer to have multiple back-up 

copies of a Website.  Id.  Finally, Stelor always has the option to contract with another Web 
7 
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hosting company (other than Verio) to host their Gootopia Website.  Id. 

 Esrig’s testimony that because Silvers directed the DNS records away from the Gootopia 

Website “Silvers redirected the Website” is false and misleading.  Silvers redirected the DNS for 

the googles.com domain name to point to a Web server under his control.  Tewksbury Decl. at ¶ 

13.  Silver’s action does not prohibit or restrict Stelor’s ability to access, modify, alter or delete 

any content on their Gootopia Website.  Id.   

 Likewise, Esrig’s testimony that because Silvers directed the DNS records away from the 

Gootopia Website “Stelor can’t operate the (Gootopia) Website without the googles.com domain 

name.”  Stelor does not need the googles.com domain name to operate the Gootopia Website.  

Tewksbury Decl. at ¶ 14.  The Gootopia Website exists completely independent of any domain 

name.   Id.  If, by the word “operate,” Esrig means to imply people can’t access the Gootopia 

Website via the Internet, that is also false.  All that his needed for the Gootopia Website to be 

accessible via the Internet, is a Web hosting account and a publicly accessible IP address.  Id.  

And, if the preference is to have a domain name for easier user access, Stelor can register a 

multitude of other domain names and have those point to the Gootopia Website.  Id.   

 Esrig also falsely testified that because Silvers directed the DNS records away from the 

Gootopia Website “Silvers took the Website (Gootopia) content.”  Unless Stelor gave Silvers 

password access to their Verio VPS server where their Gootopia Website was hosted, Silvers is 

not able to remove or in any other way restrict Stelor’s access to their Gootopia Website content.  

Tewksbury Decl. at ¶ 15.  Only Stelor has that control.  Id. 

 Further, Esrig falsely testified that because Silver directed the DNS records away from the 

Gootopia Website “Stelor can’t demonstrate the site to anyone.”  Stelor has multiple options to 

demonstrate the Gootopia Website.  Tewksbury Decl. at ¶ 16.  It can do so over the Internet using 

an IP address, or any other domain name it chooses.  Id.  Or, it can demonstrate off-line on a local 
8 

 
2525 Ponce de Leon, 9th Floor, Miami, Florida 33134 | Phone 305.372.1800 | Fax 305.372.3508 | kttlaw.com 

 8 of 50

Case 9:05-cv-80393-DTKH     Document 39     Entered on FLSD Docket 06/17/2005     Page 8 of 50




computer or from a DVD or CD-Rom.  Id.   

 The discrepancy between what Esrig testified to and what we now know to be true is 

significant.   Stelor is a web-based business.  It is inexplicable that Esrig would not know that 

changing the DNS records for the googles.com domain name has zero effect on the Gootopia 

Website.  The only conclusion is that he knowingly made false statements to mislead the 

Magistrate Judge as the to the harm.   

 C. Testimony That The Parties Had Dismissed Prior Claims With Prejudice 

Esrig also falsely testified that Silvers agreed to dismiss his claims against Stelor with 

prejudice.  Esrig wanted the Magistrate Judge to believe that the  Silvers had resolved all of his 

claims against Stelor when he entered into Settlement Agreement.  But that testimony is patently 

false.  Silvers never agreed to dismiss his claims with prejudice, the Settlement Agreement 

provides that the claims are to be dismissed “without prejudice” and that is what the Court 

ordered.  See Exhibit D.      

CONCLUSION 

Esrig’s testimony is riddled with false testimony and intentional misrepresentations.   The 

Magistrate Judge, however, relied heavily on this evidence in his findings that Stelor is likely to 

prevail on its wrongful termination claim, and that it will suffer irreparable harm.  The Magistrate 

Judge found that because Esrig disavowed any knowledge of “Googles” merchandise being 

offered for sale, Stelor is likely to prevail against Silvers’ claim that he had the right to terminate 

the License Agreement because Stelor failed to provide Silvers samples of such merchandise or 

account to Silvers for sales.  He also gave that testimony great weight in finding that, if there are 

no sales as Esrig states, there is no reason for Stelor to provide a royalty statement to Silvers 

(notwithstanding that the License Agreement requires a quarterly statement regardless of sales.).   

The Magistrate Judge likewise used this testimony in finding that the Stelor will suffer 
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irreparable harm.  He found that Stelor would suffer harm from the “loss” of the Gootopia 

website, loss of control of the website contents, and could not function without the googles.com 

domain name.  The only evidence of this is Esrig’s false testimony.   

Esrig’s Declaration should be stricken in its entirety.  Further, because the Magistrate’s 

findings and Report and Recommendation are based almost entirely on Esrig’s testimony, the 

Court should set aside the Magistrate Judges’ findings and Report and Recommendation, and 

vacate the TRO.  

 
Adam T. Rabin, Esq. 
DIMOND KAPLAN & ROTHSTEIN, P.A 
200 SE First Street, Suite 708 
Miami, FL  33131  
T: 305-374-1920 
Co-Counsel for Defendant 

   s/ Gail A. McQuilkin    
Kenneth R. Hartmann, Fl. Bar No. 664286 
Gail M. McQuilkin, Fl. Bar No. 969338 
KOZYAK TROPIN & THROCKMORTON, P.A. 
2525 Ponce de Leon, 9th Floor 
Miami, Florida 33134 
T: 305-372-1800 / F: 305-372-3508 
Counsel for Defendant  

====================================================================== 
CERTIFICATE OF SERVICE 

 
 I HEREBY CERTIFY that a true and correct copy of the foregoing was mailed this 17th 

day of June, 2005, to:   Kevin C. Kaplan, Daniel F. Blonsky and David Zack at Burlington Weil 

Schwiep Kaplan & Blonsky, P.A., 2699 S. Bayshore Drive, Penthouse A, Miami, FL  33133. 

 
      s/ Gail A. McQuilkin    

3339/101/254478.1 
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