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Dec 20 2005
UNITED STATES DISTRICT COURT CLARENGE MADDOX
SOUTHERN DISTRICT OF FLORIDA o oF FLa wAMI
STELOR PRODUCTIONSLLC f/k/a
STELOR PRODUCTIONS, INC.
CASE NO. 05-80393-CIV-
Paintiff/Counter-Defendant, HURLEY/HOPKINS

V.
STEVEN A. SILVERS,

Defendant/Counter-Plaintiff.

SILVERS’ MEMORANDUM IN OPPOSITION TO
PLAINTIFF’'S MOTION FOR LEAVE TO FILE SUR-REPLY TO
DEFENDANT’S REPLY IN SUPPORT OF DEFENDANT’S MOTION FOR
ATTORNEYS’ FEES AND EXPENSES, AND FOR RULE 11 SANCTIONS

A sur-reply is not warranted here because Silvers' Reply did not raise new matters that
must be responded to. Stelor has already made its argument against Silvers' request for an
award of attorneys fees and costs as the prevailing party in its opposition brief, and addressed
the request for an order to show cause why sanctions should not be awarded by denying that it
knew and concealed that diversity was lacking. Silvers Reply raised no new issues, and just
presented more evidence showing that Stelor actively concealed the lack of diversity. Stelor’'s
proposed sur-reply simply remakes its prior arguments this time with new “facts’ it could have
submitted in opposition. And, the new facts are just as dubious as the old ones.

Specifically, Stelor again asserts that Laborers Local 938 Joint Health & Welfare Trust
Fund. v. B.R. Starnes Co., 827 F.2d 1454, 1458 (11th Cir. 1987) is controlling and that its
analysis under the Florida mechanics lien statute, separate from the federal question jurisdiction
established in the case, precludes afinding by this Court that Silversisthe prevailing party.
While Laborers aso briefly referenced the Florida mechanics lien statute, the Court denied an

award of prevailing-party attorneys feeswithout any analysis of the applicable standard in
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Florida that has since been adopted in Florida. In Moritz v. Hoyt Enterprises, Inc., 604 So.2d
807, 810 (Fla. 1992), the Florida Supreme Court held that a prevailing party must prevail on any
significant issue in the litigation to obtain an award of attorneys’ fees. The following year, the
Florida Supreme Court extended the significant issues test of Moritz v. Hoyt to the mechanics
lien statute. Prosperi v. Code, Inc., 626 So.2d 1360 (Fla. 1993)(awarding attorneys’ feesto party
who defeated claim under mechanics lien statute, and holding that trial judge has discretion to
determine which party has prevailed on asignificant issue.) See also Wendy’s Inter. v. Nu-Cape
Const, Inc., 169 F.R.D. 680 (M.D. Fla. 1996) (to be deemed the prevailing party, that party must
show that it succeeded on some significant issue in the litigation). This“significant issuein the
litigation” standard was not addressed in Laborers and therefore the case is both distinguishable
and/or effectively overruled by more current Florida law.

Stelor further re-argues that Silvers cites to an inapplicable line of Florida cases in which
the plaintiffs voluntarily dismissed their claims and the defendants were awarded attorneys' fees
asthe prevailing party. Whileit istrue that Silvers does cite to severa voluntary dismissal cases
in his Reply, they are relevant to show how Florida law defines a“prevailing party.” And, Stelor
simply ignores the on-point case of Baratta v. Valley Oak Homeowners’ Assoc. at the Vineyards,
Inc., 891 So.2d 1063, 1064 (Fla. 2d DCA 2004), where the court awarded prevailing-party

attorneys' feesfor an involuntary dismissal without prejudice on procedural grounds.*

Stelor further mischaracterizes Silvers argument by asserting that Silvers argues that “he
did not have time to comply with the safe harbor provisions. ...” What Silvers actualy argues

in his Reply isthat “ Stelor’ s conduct made it impossible to serve a motion on Stelor because

! The Florida Supreme Court holds that dismissals for failure to prosecute are without prejudice. See
Moosum v. Orlando Regional Health Care, 826 So.2d 945, 948-49 (Fla. 2002) (“The rule provides for
dismissal without prejudice of action wherein no record activity has taken place for ayear.”) (emphasis
added).
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Silvers had no basis for knowing that its allegations of diversity were false until Stelor finally
admitted this (although it omitted the entire truth).” Silvers point is not that he did not have
time to file a safe-harbor motion, but instead he was (as was the Court) deceived by Stelor’s
repeated verified statements that none of its members are domiciled in Florida. Without having
personal knowledge of Stelor’s members —which Stelor refused to identify in opposition to
Stelor’s Motion to Dismiss, thereby perpetuating Stelor’ s deception — Silvers' Rule 11 motion
would not have had a good-faith basis. Thisiswhy this case is one that warrants the Court, on
itsown initiative, to enter an order to show cause as to why this Court should not enter Rule 11
sanctions against Stelor.

Moreover, while Stelor again argues that Silvers cannot meet a heightened standard akin
to contempt for Rule 11 sanctions to issue (which isincorrect, he can), Stelor inexplicably
groups into its argument that a heightened standard also applies to a court-initiated award of fees
under Florida Statute § 57.105. But section 57.105 has no such requirement and provides in
relevant part that:

Upon the court’ s initiative. . . the court shall award a reasonable attorney’sfee. . .

on any claim . . . in which the court finds that the losing party or losing party’s

attorney knew or should have known that aclaim . . . (a) was not supported by the
material facts necessary to establish theclaim . . . .”

Thereis no heightened standard set forth in the text of this statute that requires any more proof
for this Court, upon its own initiative, to award attorneys’ fees than the losing party or its

attorney knew or should have known Stelor’ s diversity claim was not supported by the material

facts. The merefact that Mr. Epstein (Vice-Chairman of Stelor’s board) and one of its sub-

members by Stelor’s own admission have maintained their domicilesin Florida all along meets
“knew or should have known™” standard. Indeed, Mr. Epstein’s own knowledge of his domicile,
as an officer and director of Stelor, should be imputed to Stelor. See Beck v. Deloitte & Touche,

et al., 144 F.3d 732, 736 (11" Cir. 1998)(citing Floridalaw rule that the knowledge of a
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corporation’s directors isimputed to the corporation).?

Stelor’ s argument that Silvers has waived any claim for fees against Stelor’s counsel is
also overstated and omits the last part of the email exchange between counsel.®> Notwithstanding
that, Silversis not seeking an award of fees or sanctions against the firm of Burlington Weil
Schwiep Kaplan & Blonsky, and withdraws any statement that impliesthis. Silvers' positionis
that the conduct of Stelor, and in particular Esrig, of concealing diversity, and filing declaration
after declaration containing blatantly false statements compels an award of sanctions.* Esrig's
casual attitude toward filing unsubstantiated and fal se statements in afederal court action, and
apparent indifference to the burden it places on Silvers to obtain evidence to show the Court that
these statements are perjured, is mind-boggling. The Court must put an end to this, and send a
message to Stelor and Esrig that this conduct will not be tolerated.

Moreover, the supplemental declarations Stelor seeks leave to file only further show that
Esrig is undaunted by the threat of sanctions for committing perjury, and is now apparently
suborning perjury of others aligned with Stelor.> For example, it is ridiculous to accept the

unsubstantiated statement by Esrig and his employee that they have searched Stelor’ s computer

2 Stelor'sargument as to why its conduct should not be sanctioned is premature. Silvers' motion for
sanctions requests that the Court issue an Order to Show Cause. Stelor can raise whatever argument it has
regarding sanctions in response to that Order.

3 Inwhich Silvers counsel clarified that “we also are not waiving the right to recover them in the event
the Court on its own initiative decides to issue an order awarding them.” See Sur-Reply at Exhibit K.

*In response to the amount of feesthat Silvers claims, Stelor responds that Silversis only entitled to
$2,000 of time attributable to litigating the jurisdiction issue. While this argument hardly dignifiesa
response, it was Stelor that forced Silversto litigate numerous other issues in this frivolous action,
including but not limited to motions for temporary restraining orders and preliminary injunctions, an
evidentiary hearing, objections to the district court, an appeal to the Eleventh Circuit, and a motion to
transfer this case to another judge.

®> In hislatest Declaration, Esrig again refers to Silvers as a“ convicted felon” in an attempt to discredit
Silvers' position on why sanctions are warranted. Silvers credibility is not at issue; the evidence we have
to refute Stelor’ s argument consists of the inconsistency in Esrig’s declarations, public documents,
Stelor’s own documents, and the testimony of third parties. Silversfiled just one declaration early in this
case setting forth the facts supporting his termination of the license, which was well substantiated.
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system and confirmed that no document exists that lists Mr. Epstein’s address in Florida
considering that little of what Esrig has previoudly testified to has proven to be true. Here again
are provable false statements. Exhibit A isthe Excel spreadsheet created by Stelor that lists the
residence of Mr. Epstein as Lake City, Florida. The embedded properties of that document show
that it was authored by Esrig himself in 2004, and has been maintained by Julie Depue, a current
employee of Stelor.

And, what is most compelling about Stelor’ s proposed Sur-Reply is not what is actually
said, but rather what isnot said. Esrig’s prior Declaration filed in opposition to Silvers Motion
claimed he had numerous and repeated conversations with each investor/member in which he
directly asked each to confirm that none currently reside in Florida. Noticeably missing from
the supplemental Declarations of Stelor’s Vice-Chairman Epstein and Mr. Gruend! is any
statement that Esrig or its counsel ever directly asked them to provide their state of domicile for
the purpose of thislitigation. The excuse now isthat Esrig somehow was confused about the
various states of domicile for several of Stelor's members and sub-members.® A simple e-mail,
address form, and/or verbal conversation directed to each member easily would have answered
thisquestion. But it is evident from Stelor’ s failure to address this point head on that these

conversations never took place.”

® While Stelor attempts to tiptoe around the incredible coincidences of Mr. Gruendl moving to and from
Florida with the action being filed in between, Stelor has failed to address the fact that Mr. Gruendl
maintained his Florida domicile during his temporary move to Washington State. It is not the temporary
residence that mattersin diversity analysis, it isthe domicile or permanent home. See Sunseri v. Macro
Cellular Partners, 412 F.3d 1247, 1249 (11" Cir. 2005) (“A person's domicileis the place of his ‘true,
fixed, and permanent home and principal establishment, and to which he has the intention of returning
whenever heis absent therefrom.” ”). Furthermore, the truthfulness of Mr. Gruend!’ s testimony is
guestionable considering that in December 2004, Mr. Gruendl signed mortgage documents representing
that within 60 days his Sarasota, Florida property would be his principal residence. See Exhibit B at page
8. Thisaction was filed many months later.

" We are hesitant to suggest this lack of corroborating evidence becauseit islikely Esrig will just
fabricate evidence as he did when we refuted his lack of knowledge that Googles merchandise was
offered for sale on the www.cafepress.com website. After we presented the emails he sent in 2002 to Mr.
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Indeed, once we discovered the identity of Stelor’s investor/ members we were able to
easily access the public documents that demonstrate Messrs. Epstein and Gruend!’s Florida
domiciles. Itisbeyond incredulous that Esrig did not know the true domicile of Stelor’s
investor/members, or that he had any conversation with any of them. It isfar more probable that
Esrig has known the truth all along, concealed it, and now has persuaded othersto joinin this
scheme to defraud the Court. Esrigisjust digging a deeper hole for Stelor and himself with
these new declarations, further proving our point that Silversis entitled to an award of his
attorneys fees and costs.

CONCLUSION

The Court should deny Stelor’s Motion For Leave to File A Sur-Reply, and strike the
Notice of Filing Supplemental Declarations submitted in support thereof.

Respectfully submitted this 20™ day of December 2005.

s/ Gail A. McQuilkin
Gail A. McQuilkin (FBN: 969338)
Kenneth R. Hartmann (FBN: 664286)
KOZYAK TROPIN & THROCKMORTON, PA
2525 Ponce de Leon, 9" Floor
Miami, Florida 33134
T: 305-372-1800 / F: 305-372-3508

Adam T. Rabin (FBN: 985635)
DIMOND KAPLAN & ROTHSTEIN, PA
525 S. Flagler Drive, Suite 200

West Palm Beach, Florida 33401

T: 561-671-2110/ F: 561-671-1951

Paul Worsham to show that Esrig not only had knowledge that Googles merchandise was being offered
for sale, he wasin fact instrumental in setting up the account, Esrig tried to refute this by concocting an
story that maybe he did know about this site, but that Mr. Worsham was some crazy person who did this
al on hisown. Hethen attached a*“letter” supposedly sent to Mr. Worsham berating him for setting up
the account. Despite that this makes no sensein light of Esrig’s prior emails, even the untrained eye can
see that the “letter” has a very poor cut- and-past job of Stelor’slogo and address. Esrig is further
discredited by the fact that Stelor has always maintained a link from the Googles Web page to the
www.cafepress.com store. See Exhibit C.
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CERTIFICATE OF SERVICE

| hereby certify that a copy of the foregoing was served by e-mail and U.S. Mail on this
20" day of December, 2005 upon Kevin C. Kaplan, Burlington, Weil, Schwiep, Kaplan, &
Blonsky, P.A., 2699 South Bayshore Drive, Penthouse A, Miami, Florida 33133.

s/ Gail A. McQuilkin

3339/103/260752.1
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Steven A, Esrig
Steven A. Esrig
Henry Epstein
Henry Epstein
Heriry Epstein
Robert %thgtem
Robert Rothstein

Stelor Productions
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{Harvey Naglie
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DEFINITIONS
Words used in multiple sections of this document are defined below and other words are defined in
Sections 3, 11, 13, 18, 20 and 21. Certain rules regarding the usage of words used in this document are
alse provided in Section 16.
(A) "Security Instrument” means this document, which is datedDecember 28, 2004
together with all Riders to this document.
(B) "Borrower" is IGOR H GRUENDL AND CAROL A GRUEBNDL,HUSBAND AND WIFE
Borrower is the mortgagor under this Security Instrument.
(C) "MERS" is Mortgage Electronic Registration Systems, Inc. MERS is a separate corporation that is
acting solely as a nominee for Lender and Lender's successors and assigns, MERS is the mortgagee
under this Security Instrument. MERS is organized and existing under the laws of Delaware, and has an
address and telephone number of P.O. Box 2026, Flint, MI 48501-2026, tel. (888) 679-MERS.
(D) "Lender" is HSBEC Mortgage Corporation (USA)
CD 5040 OI539860344
FLORIDA-Single Family-Fannie Mae/Freddie Mac UNIFORM INSTRUMENT WITH MERS Form 3010 1/01
@@-EA(FLD (0005102
Page 1 of 16 initiats; o % /45 .
VYMP MORTGAGE FORMS - {BOO)527-7291
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Lender is a DELAWARE CORPORATION
organized and existing under the laws of DELAWARE
Lender’s address is 2929 WALDEN AVENUE, DEPEW, NY 14043

(E) "Note" means the promissory note signed by Borrower and datedDecember 28, 2004

The Note states that Borrower owes Lender SEVEN HUNDRED SIXTEEN THOUSAND and NO/100
Dollars

(U.5.$716,000.00 ) plus interest. Borrower has promised to pay this debt in regular Periodic

Payments and to pay the debt in full not later than January 0L, 2035

() "Property" means the property that is described below under the heading "Transfer of Rights in the

Property."”

(G) "Loan" means the debt evidenced by the Note, plus interest, any prepayment charges and late charges

due under the Note, and all sums due under this Security Instrument, plus interest.

(H} "Riders" means all Riders to this Security Instrument that are executed by Borrower. The following

Riders are to be executed by Borrower [check box as applicable):

[x] Adjustable Rate Rider |__J Condominium Rider [ Second Home Rider
Balloon Rider Planned Unit Development Rider D 1-4 Family Rider
VA Rider D Biweekly Payment Rider X | Other(s) [specify]

Security Instrument Rider

(Prepayment Penalty)

(I} "Applicable Law" means all controlling applicable federal, state and local statutes, regulations,
ordinances and administrative rules and orders (that have the effect of law) as well as all applicable final,
non-appealable judicial opinions.

(J) *Community Asscciation Dues, Fees, and Assessments" means all dues, fees, assessments and other
charges that are imposed on Borrower or the Property by a condominium association, homeowners
association or similar organization.

(K) "Electronic Funds Transfer" means any transfer of funds, other than a transaciion originated by
check, draft, or similar paper instrument, which is initiated through an electronic terminal, telephonic
instrument, computer, or magnetic tape so as to order, instruct, or authorize a financial institution to debit
or credit an account. Such term includes, but is not limited to, point-of-sale transfers, automared teller

machine transactions, transfers initiated by telephone, wire transfers, and automated clearinghouse
rransfers.

{L) "Escrow Items" means those items that are described in Section 3.

{M) "Miscellaneous Proceeds" means any compensation, settlement, award of damages, or proceeds paid
by any third party (other than insurance proceeds paid under the coverages described in Section 3) for: (i)
damage to, or destruction of, the Property; (i) condemnation or other taking of all or any part of the
Property; (iii) conveyance in lieu of condemnation; or (iv) misrepresentations of, or omissions as to, the
value and/or condition of the Property.

{N) "Mortgage Insurance" means insurance protecting Lender against the nonpayment of, or default on,
the Loan.

(O) '"Periodic Payment" means the regularly scheduled amount due for (i) principal and interest under the
Note, plus (ii} any amounts under Section 3 of this Security Instrument.

FL 3115 0539860344
14

lnilials::- %
@%’-SA{FL) 10005),02 Page 2 of 16 Form 3010 1/01

15 of 31

97/rb



" T § B
A

(P) "RESPA" means the Real Estate Settlement Procedures Act (12 U.S.C. Section 2601 et seq.) and its
implementing regulation, Regulation X (24 C.F.R. Part 3500), as they might be amended from time to
time, or any additional or successor legislation or regulation that governs the same subject matter. As used
in this Security Instrument, "RESPA" refers to all requirements and restrictions that are imposed in regard

to a "federally related mortgage loan" even if the Loan does not qualify as a "federally related mortgage
loan" under RESPA.

(Q) "Successor in Interest of Borrower" means any party that has taken title to the Property, whether or
not that party has assumed Borrower's obligations under the Note and/or this Security Instrument.

TRANSFER OF RIGHTS IN THE PROPERTY

This Security Instrument secures to Lender: (i) the repayment of the Loan, and all renewals, extensions and
medifications of the Note; and (i} the performance of Borrower's covenants and agreements under this
Security Instrument and the Note. For this purpose, Borrower does hereby mortgage, grant and convey to
MERS (solely as nominee for Lender and Lender's successors and assigns) and to the successors and
assigns of MERS, the following described property located in theCOUNTY IType of Recording Jurisdiction)

of SARASOTA [Name of Recording Jurisdiction]:
SEE SCHEDULE A ATTACHED HERETO

Parcel ID Number: which currently has the address of
1525 Bastbrook Drive [Streer]
SARASOTA ‘ [City), Florida 34231 [Zip Code]

("Property Address"):

TOGETHER WITH all the improvements now or hereafier erected on the property, and ail
casements, appurtenances, and fixtures now or hereafter a part of the property. All replacements and
additions shall also be covered by this Security Insurument. All of the foregoing is referred to in this
Security Instrument as the "Property.” Borrower understands and agrees that MERS holds only legal title
to the interests granted by Borrower in this Security Instrument, but, if necessary to comply with law or
custom, MERS (as nominee for Lender and Lender's successors and assigns) has the right: to exercise any
or all of those interests, including, but not limited 10, the right to foreclose and sell the Property; and to
take any action required of Lender including, but not limited to, releasing and canceling this Security
Instrument.
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BORROWER COVENANTS that Borrower is lawfully seised of the estate hereby conveyed and has
the right to mertgage, grant and convey the Property and that the Property is unencumbered, except for
encumbrances of record. Borrower warrants and will defend generally the title 1o the Property against all
claims and demands, subject to any encumbrances of record.

THIS SECURITY INSTRUMENT combines unitorm covenants for national use and non-uniform
covenants with limited variations by jurisdiction w constitute a uniform security instrument covering real
property. '

UNIFORM COVENANTS. Borrower and Lender covenant and agree as follows:

1. Payment of Principal, Interest, Escrow Items, Prepayment Charges, and Late Charges.
Borrower shall pay when due the principal of, and interest on, the debt evidenced by the Note and any
prepayment charges and late charges due under the Note. Borrower shall also pay funds for Escrow Items
purseant 1o Section 3. Payments due under the Note and this Security Instrument shall be made in U.S.
currency. However, if any check or other instrument received by Lender as payment under the Note or this
Security Instrument is returned to Lender unpaid, Lender may require that any or all subsequent payments
due under the Note and this Security Instrument be made in one or more of the following forms, as
selected by Lender: (a) cash; (b) money order; (c) certified check, bank check. treasurer's check or
cashier's check, provided any such check is drawn upon an institution whose deposits are insured by a
federal agency, instrumentality, or entity; or {d) Electronic Funds Transfer.

Payments are deemed received by Lender when received at the location designated in the Note or at
such other location as may be designzted by Lender in accordance with the notice provisiens in Section 15,
Lender may rcturn any payment or partial payment if the payment or partial paymeats are insufficient to
bring the Loan current. Lender may accept any payment or partial payment insufticient to bring the Loan
current, without waiver of any rights hereunder or prejudice to its rights to refuse such-payment or partial
payments in the future, but Lender is not obligated to apply such payments at the time such payments are
accepted. If each Periodic Payment is applied as of its scheduled due date, then Lender need not pay
interest on unapplied funds. Lender may hold such unapplied funds until Borrower makes payment to bring
the Loan current. If Borrower does not do so within a reasonable period of time, Lender shall either apply
such funds or return them to Borrower. If not applied earlier, such funds will be applied to the outstanding
principal balance under the Note immediately prior to foreclosure. No offset or claim which Borrower
might have now or in the future against Lender shall relieve Borrower from making payments due under
the Note and this Security Instrument or perferming the covenants and agreements secured by this Security
Instrument.

2. Application of Payments or Proceeds. Except as otherwise described in this Section 2, all
payments accepted and applied by Lender shali be applied in the following order of priority: (a) interest
due under the Note; (b) principal due under the Note; (c) amounts due under Section 3. Such payments
shall be applied to each Periodic Payment in the order in which it became due. Any remaining amounts
shall be applied first to late charges, second to any other amounts due under this Security Instrument, and
then 1o reducy the principal balance of the Note. '

If Lender receives a payment from Borrower for a delinquent Periodic Payment which includes a
sufficient amount to pay any late charge due, the payment may be applied to the dclinquent payment and
the late charge. If more than one Periodic Payment is outstanding, Lender may apply any payment received
from Borrower to the repayment of the Periodic Payments if, and to the extent that, each payment
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can be paid in full. To the extent that any excess exists after the payment is applied to the full payment of
one or more Periodic Payments, such excess may be applied to any late charges due. Voluntary
prepayments shall be applied first to any prepayment charges and then as described in the Note.

Any application of payments, insurance proceeds, or Miscellaneous Proceeds to principal due under
the Note shali not extend or postpone the due date, or change the amount, of the Periodic Payments.

3. Funds for Escrow Items. Borrower shall pay to Lender on the day Periodic Payments are due
under the Note, uatil the Note is paid in full, a sum (the "Funds") to provide for payment of amounts due
for: (a) taxes and assessments and other items which can attain priority over this Security Instrument as a
lien or encumbrance on the Property; (b) leasehold payments ar ground rents on the Property, if any; (c)
premiums for any and all insurance required by Lender under Section 5; and (d) Mortgage Insurance
premiums, if any, or any sums payable by Borrower to Lender in lieu of the payment of Mortgage
Insurance premiums in accordance with the provisions of Section 10. These items are called "Escrow
[tems.” At origination or at any time during the term of the Loan, Lender may require that Community
Association Dues, Fees, and Assessments, if any, be escrowed by Borrower, and such dues, fees and
assessments shatl be an Escrow Item. Borrower shall promptly furnish to Lender all notices of amounts to
be paid under this Scction. Borrower shall pay Lender the Funds for Escrow Ttems unless Lender waives
Borrower's obligation to pay the Funds for any or all Escrow Items. Lender may waive Borrower's
obligation (o pay to Lender Funds for any or all Escrow ltems at any time. Any such waiver may only be
in writing. In the event of such waiver, Borrower shall pay directly, when and where payable, the amounts
due for any Escrow ltems for which payment of Funds has been waived by Lender and, if Lender requires,
shall furnish to Lender receipts evidencing such payment within sueh time period as Lender may require.
Borrower's obligation to make such payments and to provide receipts shall for all purposes be deemed fo
be a covenant and agreement contairied in this Security Instrument, as the phrase "covenant and agreement”
is used in Section 9. If Borrower is obligated to pay Escrow Items directly, pursuant to a waiver, and
Borrower fails 10 pay the amount due for an Escrow Item, Lender may exercise its rights under Section 9
and pay such amount and Borrower shall then be obligated under Section 9 to repay to Lender any such
amount. Lender may revoke the waiver as to any or all Escrow Items at any time by a notice given in
accordance with Section 15 and, upon such revocation, Borrower shall pay to Lender all Funds, and in
such amounts, that are then required under this Section 3.

Lender may, at any time, collect and hold Funds in an amount (a) sufficient to permit Lender to apply
the Funds at the time specified under RESPA, and (b) not to exceed the maximum amount 2 lender can
require under RESPA. Lender shall estimate the amount of Funds due on the basis of current data and
reasonable estimates of expenditures of future Escrow Items or otherwise in accordance with Applicable
Law.

The Funds shall be held in an institution whose deposits are insured by a federal agency,
instrumentality, or entity {including Lender, if Lender is an institution whose deposits are so insured) or in
any Federal Home Loan Bank, Lender shall apply the Funds to pay the Escrow Ttems no later than the time
specified uuder RESPA. Lender shall not charge Borrower for holding and applyiug the Funds, anpually
analyzing the escrow account, or verifying the Escrow Items, unless Lender pays Borrower interest on the
Funds and Applicable Law permits Lender to make such a charge. Unless an agrecment is made in writing
or Applicable Law requires interest to be paid on the Funds, Lender shall not be required to pay Borrower
any interest or earnings on the Funds. Borrower and Lender can agree in writing, however, that interest
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shall be paid on the Funds. Lender shall give to Borrower, without charge, an annual accounting of the
Funds as reguired by RESPA.

If there is a surplus of Funds held in escrow, as defined under RESPA, Lender shall account to
Borrower for the excess funds in eccordance with RESPA. If there is a shortage of Funds held in escrow,
as defined under RESPA, Lender shall notity Borrower as required by RESPA, and Borrower shall pay to
Lender the amount necessary to make up the shortage in accordance with RESPA, but in no more than 12
monthly payments. If there is a deficiency of Funds held in escrow, as defined under RESPA, Lender shali
notify Borrower as required by RESPA, and Borrower shall pay to Lender the amount necessary to make
up the deficiency in accordance with RESPA, but in no more than 12 monthly payments.

Upor payment in full of all sums secured by this Security Instrument, Lender shall promptly refund
to Borrower any Funds held by Lender.

- 4, Charges; Liens. Borrower shall pay all taxes, assessments, charges, fines, and impositions
attributable 1o the Property which can auain priority over this Security Instrument, leasehold payments or
ground rents on the Property, if any, and Community Association Dues, Fees, and Assessments, if any. To
the extent that these items are Escrow Items, Borrower shall pay them in the manner provided in Section 3.

Borrower shall promptly discharge any lien which has priority over this Sccurity Instrument unless
Borrower: (2) agrees in writing to the payment of the obligatior secured by the lien in a manner acceptable
to Lender, but only so long as Borrower is performing such agreement; (b) contests the lien in good faith
by, or defends against enforcement of the lien in, legal proceedings which in Lender's opinion operate 10
prevent the cnforcement of the lien while those proceedings are pending, but only until such proceedings
are concluded; or (¢) secures from the holder of the lien an agreement satisfactory to Lender subordinating
the lien to this Security Instrument. If Lender determines that any part of the Property is subject to a lien
which can attain priority over this Security Instrument, Lender may give Borrower a notice identifying the
lien. Within 10 days of the date on which that notice is given, Borrower shall satisfy the lien or take one or
more of the actions set forth above in this Section 4.

Lender may require Borrower 10 pay a one-time charge for a real eslate tax verification and/or
reporting service used by Lender in connection with this Loan.

5. Property Insurance. Borrower shall keep the improvements now existing or hereafter erected on
the Property insured against loss by fire, hazards included within the term "extended coverage,” and any
other hazards including, but not limited to, earthquakes and floods, for which Lender requires insurance.
This insurance shall be maintained in the amounts (including deductible levels) and for the periods that
Lender requires. What Lender requires pursuant 1o the preceding sentences can change during the term of
the Loan. The insurance carrier providing the insurance shall be chosen by Borrower subject to Lender's
right to disapprove Borrower's choice, which right shall not be exercised unreasonably. Lender may
require Borrower to pay, in connection with this Loan, either: (a) a one-time charge for flood zone
determination, certification and tracking services; or {(b) a cne-time charge for tlood zone determination
and certification services and subsequent charges each time remappings or similar changes occur which
reasonably might affect such determination or certification. Borrower shall alsv be responsible for the
payment of any fees imposed by the Federal Emergency Management Agency in connection with the
review of any flood zone determination resulting from an objection by Borrower,
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If Borrower fzils to maintain any of the coverages described above, Lender may obtain insurance
coverage, at Lender's option and Borrower's expense. Lender is under no obligation to purchase any
particular type or amcunt of coverage. Therefore, such coverage shall cover Lender, but might or might
not protect Borrower, Borrower's equity in the Property, or the contents of the Property, against any risk,
hazard or liability and might provide greater or lesser coverage than was previously in effect. Borrower
acknowledges that the cost of the insurance coverage so obtained might significantly exceed the cost of
insurance that Borrower could have obtained. Any amounts disbursed by Lender under this Section 5 shall
become additional debt of Borrower secured by this Security Instrument. These amounts shall bear interest
at the Note rate from the date of disbursement and shall be payable, with such interest, upon notice from
Lender to Borrower requesting payiment.

All insurance policies required by Lender and renewals of such policies shall be subject to Lender's
right to disapprove such policies, shall include a standard mortgage clause, and shall name Lender as
mortgagee and/or as an additional loss payee. Lender shall have the right to hold the policies and renewal
certificates. If Lender requires, Borrower shall promptly give to Lender all receipts of paid premiums and
renewal notices, If Borrower obtains any form of insurance coverage, not otherwise required by Lender,
for damage to, or destruction of, the Property, such policy shall include a standard morigage clause and
shall name Lender as mortgagee and/or as an additional loss payee.

In the event of loss, Borrower shall give prompt notice to the insurance carrier and Lender. Lender
may make proof of loss if not made promplly by Borrower. Unless Lender and Borrower otherwise agree
in writing, any insurance proceeds, whether or not the underlying insurance was required by Lender, shall
be applied to restoration or repair of the Property, if the restoration or repair is economically feasible and

Lender's security is not lessened. During such repair and restoration period, Lender shail have the right to-

hold such insurance proceeds until Lender has had an opportunity to inspect such Property to ensure the

work has been completed to Lender's satisfaction, provided that such inspection shall be undertaken:

promptly. Lender may disburse proceeds for the repairs and restoration in a single payment or in a series
of progress payments as the work is completed. Unless an agreement is made in writing or Applicable Law
requires interest to be paid on such insurance proceeds, Lender shall not be required to pay Borrower any
interest or earnings on such proceeds. Fees for public adjusters, or other third parties, retained by
Borrower shall not be paid out of the insurance proceeds and shall be the sole obligation of Borrower. If
the restoration or repair is not economically feasible or Lender's security would be lessened, the insurance
proceeds shall be applied to the sums secured by this Security Imstrument, whether or not then due, with
the excess, if any, paid to Borrower. Such insurance proceeds shall be applied in the order provided for in
Section 2.

If Borrower abandons the Property, Lender may file, negotiate and settle any available insurance
claim and related matters. If Borrower does not respond within 30 days to a notice from Lender that the
insurance carrier has offered to settle a claim, then Lender may negotiate and settle the claim. The 30-day
period will begin when the notice is given. In either event, or if Lender acquires the Property under
Section 22 or otherwise, Borrower hereby assigns to Lender (a) Borrower's rights to any insurance
proceeds in an amount not to exceed the amounts unpaid under the Note or this Security [nstrument, and
(b) any other of Borrower's rights (other than the right to any refund of unearned premiums paid by
Borrower) under all insurance policies covering the Property, insofar as such rights are applicable to the
coverage of the Property. Lender may use the insurance proceeds either to repair or restore the Property or
to pay amounts unpaid under the Note or this Security Instrument, whether or not then due.
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6. Occupancy. Borrower shall occupy, establish, and use the Property as Borrower's principal
residence within 60 days after the execution of this Security Instrument and shall continue to occupy the
Property as Borrower's principal residence for at least one year after the date of occupancy, unless Lender
otherwise aprees in writing, which consent shall not be unreasonably withheld, or unless extenuating
circumstances exist which are beyond Borrower's control.

7. Preservation, Maintenance and Protection of the Property; Inspections. Borrower shall not
destroy, damage or impair the Property, allow the Property to deteriorate or commit waste on the
Property. Whether or not Borrower is residing in the Property, Borrower shall maintain the Property in
order to prevent the Property from deteriorating or decreasing in value due to its condition. Unless it is
determined pursuant to Section 5 that repair or restoration is not econormically feasible, Borrower shall
promptly repair the Property if damaged to avoid further deterioration or damage. If insurance or
condemnation proceeds are paid in connection with damage 1o, or the taking of, the Property, Borrower
shall be responsible for repairing or restoring the Property only if Lender has released proceeds for such
purposes. Lender may disburse proceeds for the repairs and restoration in a single payment or in a series of
progress payments as the work is completed. If the insurance or condemnation proceeds are not sufficient
to repair or restore the Property, Borrower is not relicved of Borrower's obligation for the completion of
such repair or restoration.

Lender or its agent may make reasonabie entries upon and inspections of the Property. If it has
reasonable cause, Lender may inspect the interior of the improvements on the Property. Lender shall give
Borrower notice at the time of or prior to such an interior inspection specifying such reasonable cause.

8. Borrower's Loan Application. Borrower shall be in default if, during the Loan application
process, Borrower or any persoms or entities acting at the direction of Borrower or with Borrower’s
krowledge or consent gave materially false, misleading, or inaccurate information or statermnents to Lender
(or failed to provide Lender with material information) in connection with the Loan. Material
representations include, but are not limited to, representations concerning Borrower's occupancy of the
Property as Borrower's principal residence.

9. Protection of Lender's Interest in the Property and Rights Under this Security Instrument. If
(a) Borrower fails to perform the covenants and agreements contained in this Security Instrument, (b) there
is a legal proceeding that might signilicantly affect Lender's interest in the Property and/or rights under
this Security Instrument (such as a proceeding in bankrupicy, probate, for condemnation or forfeiture, for
enforcement of a lien which may attain priority over this Security Instrument or to enforce laws or
regulations), or (¢) Borrower has abandoned the Property, then Lender may do and pay for whatever is
reasonable or appropriate to protect Lender's interest in the Property and rights under this Security
Instrument, including protecting and/or assessing the value of the Property, and securing and/or repairing
the Property. Lender's actions can include, but are not limited to: (a) paying any sums secured by a lien
which has priority over this Security Instrument; (b) appearing in court; and (c) paying reasonable
attorneys’ fees to proiect its interest in the Property and/or rights under this Security Instcument, including
its secured position in a bankruptcy proceeding. Securing the Property includes, but is not limited to,
entering the Property to make repairs, change locks, replace or board up doors and windows, drain water
from pipes, eliminate building or other code viclations or dangerous conditions, and have utilities turned
on or off. Although Lender may take action under this Seciion 9, Lender does not have to do so and is not
under any duty or obligation to do so. It is agreed that Lender incurs no liability for not taking any or ali
actions authorized under this Section 9.
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Any amounts disbursed by Lender under this Section 9 shall become additional debt of Borrower
secured by this Security Instrument. These amounts shall bear interest at the Note rate from the date of
disbursement and shall be payable, with such interest, upon notice from Lender to Borrower requesting

ayment. -
pay It this Security Instrument is on a leasehold, Borrower shall comply with all the provisions of the
lease. If Borrower acquires fee title to the Property, the leasehold and the fee title shall not merge unless
Lender agrees to the merger in writing.

10. Mortgage Insurance. If Lender required Mortgage Insurance as a condition of making the Loan,
Borrower shall pay the premiums required to maintain the Mortgage Insurance in effect. If, for any reason,
the Morigage Insurance coverage required by Lender ceases to be available from the mortgage insurer that
previously provided such insurance and Borrower was required to make separately designated payments
toward the premiums for Morgage Insurance, Borrower shall pay the premiums required to obtain
coverage substantially equivalent to the Mortgage Insurance previously in effect, at a cost substantially
equivalent to the cost to Borrower of the Mortgage Insurance previously in effect, from an alternate
mortgage insurer selected by Lender. If substantially equivalemt Mortgage Insurance coverage is not
available, Borrower shall continue to pay to Lender the amount of the separately designated payments that
were due when the insurance coverage ceased to be in effect. Lender will accept, use and retain these
payments as a non-refundable loss reserve in liew of Mortgage Insurance, Such loss reserve shall be
; non-refundable, notwithstanding the fact that the Loan is ultimately paid in full, and Lender shall not be
i required Lo pay Borrower any interest or earnings on such loss reserve. Lender can no longer require loss
reserve payments if Mortgage Insurance coverage (in the amount and for the period that Lender requires)
i provided by an insurer selected by Lender again becomes available, is obtained, and Lender requires
: separately designated payments toward the premiums for Mortgage Insurance. If Lender required Mortgage
Insurance as a condition of making the Loan and Borrower was required to make separately designated
payments toward the premiums for Mortgage Insurance, Borrower shall pay the premiums required to
maintain Mortgage Insurance in effect, or to provide a non-refundable loss reserve, until Lender's
requirement for Morgage Insurance ends in accordance with any written agreement between Borrower and
Lender providing for such termination or until termination is required by Applicable Law. Nothing in this
Section 10 affects Borrower’s obligation to pay interest at the rate provided in the Note.

Mortgage Insurance reimburses Lender (or any entity that purchases the Note) for certain losses it
may incur if Borrower does not repay the Loan as agreed. Borrower is not a party to the Morigage
Insurance. .

Mortgage insurers evaluate their total risk on all such insurance in force from time to time, and may
enter into agreements with other parties that share or modify their risk, or reduce losses. These agreements
are on terms and conditions that are satisfactory to the mortgage insurer and the other party (or parties) to
these agreements. These agreements may require the mortgage insurer 10 make payments using any source
of funds that the mortgage insurer may have available (which may include funds obtained from Mortgage
Insurance premiums}.

As a result of these agreements, Lender, any purchaser of the Note, another insurer, any reinsurer,
any other entity, or any affiliate of any of the foregoing, may receive (directly or indirectly) amounts that
derive from (or might be characterized as) a portion of Borrower's payments for Mortgage Insurance, in
exchange for sharing or modifying the morigage insurer's risk, or reducing losses. If such agreement
provides that an affiliate of Lender takes a share of the insurer's risk in exchange for a share of the
premiums paid to the insurer, the arrangement is often termed "captive reinsurance.” Further:

{a) Any such agreements will not affect the amounts that Borrower has agreed to pay for
Mortgage Insurance, or any other terms of the Loan. Such agreements will not increase the amount
Borrower will owe for Mortgage Insurance, and they will not cntitlte Borrower to any refund.
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(b) Any such agreements will not affect the rights Borrower has - if any - with respect to the
Mortgage Insurance under the Homeowners Protection Act of 1998 or any other law. These rights
. may include the right to receive certain disclosures, to request and obtain cancellation of the
. Mortgage Insurance, to bave the Mortgage Insurance terminated automatically, and/or to receive a
: refund of any Morigage Insurance premiums that were unearned at the time of such cancellation or
termination.

11. Assignment of Miscellaneous Proceeds; Forfeiture. All Miscellaneous Proceeds are hereby
assigned to and shall be paid to Lender.

If the Property is damaged, such Miscellaneous Proceeds shall be applied to restoration or repair of
the Property, if the restoration or repair is economically feasible and Lender's security is not lessened.
During such repair and restoration period, Lender shall have the right to hold such Miscellanecus Proceeds
until Lender has had an opportunity to inspect such Property to ensure thc work has been completed to
Lender's satisfaction, provided that such inspection shall be undertaken promptly. Lender may pay for the
repairs and restoration in a single disbursement or in a series of progress payments as the work is
completed. Unless an agreement is made in writing or Applicable Law requires interest to be paid on such
Miscellaneous Proceeds, Lender shall not be required to pay Borrower any interest or earnings on such
| Miscellancous Proceeds. If the restoration or repair is not economically feasible or Lender’s security wonld
| be lessened, the Miscellaneous Proceeds shall be applied to the sums secured by this Security Instrument,

: whether or not then due, with the excess, if any, paid to Borrower. Such Miscellaneous Proceeds shall be
applied in the order provided for in Section 2.

In the event of a total taking, destruction, or loss in value of the Property, the Miscellaneous
‘ Proceeds shalt be applied to the sums secured by this Security Instrument, whether or not then due, with
! [ the excess, if any, paid to Borrower.

! In the event of a partial taking, destruction. or loss in value of the Property in which the fair market

. value of the Property immediately before the partial taking, destruction, or loss in value is equal to or
greater than the amount of the sums secured by this Security Instrument immediately before the partial

l taking, destruction, or loss in value, unless Borrower and Lender otherwise agree in writing, the sums

|

|

|

|

sccurcd by this Security Instrument shall be reduced by the amount of the Miscellaneous Proceeds
multiplied by the following fraction: (a) the total amount of the sums secured immediately before the
partial taking, destruction, or loss in value divided by (b} the fair market value of the Property
immediately before the partial taking, destruction, or loss in value. Any balance shall be paid to Borrower,

In the event of a partial taking, destruction, or loss in value of the Property in which the fair market
value of the Property immediately before the partial taking, destruction, or loss in value is less than the
amount of the sums secured immediately before the partial taking, destruction, or loss in value, unless
Borrower and Lender otherwise agree in wriling, the Miscellaneous Proceeds shall be applied to the sums
secured by this Security Instrument whether or not the sums are then due,

If the Property is abandoned by Borrower, or if, after notice by Lender to Borrower that the
Opposing Party (as defined in the next sentence) offers to make an award to settle a claim for damages,
Borrower fails to respond to Lender within 30 days after the date the notice is given, Lender is authorized
to coltect and apply the Miscellaneous Proceeds either to restoration or repair of the Property or to the
sums secured by this Security Instrument, whether or not then due. "Opposing Party" means the third party
that owes Borrower Miscellaneous Proceeds or the party against whom Borrower has a right of action in
regard 1o Miscellaneous Proceeds.

Borrower shall be in default if any action or proceeding, whether civil or criminal, is begun that, in
Lender's judgment, could result in forfeiture of the Property or other material impairment of Lender's
interest in the Property or rights under this Security Instrument. Borrower can cure such a default and, if
acceleration has occurred, reinstate as provided in Section 19, by causing the action or proceeding to be
dismissed with z ruling that, in Lender's judgment, precludes forfeiture of the Property or other material
impairment of Lender’s interest in the Property or rights under this Security Instrument. The proceeds of
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any award or claim for damages that are attributable to the impairment of Lender's interest in the Property
are hereby assigned and shall be paid to Lender.

All Miscellaneous Proceeds that are not applied to restoration or repair of the Property shall be
applied in the order provided for in Section 2.

12. Borrower Not Released; Forbearance By Lender Not a Waiver. Extension of the time for
payment or modification of amertization of the sums secured by this Security Instrument granted by Lender
to Borrower or any Successor in Inierest of Borrower shall not operate to release the liability of Borrower
or any Suecessors in Interest of Borrower. Lender shall not be required to commence proceedings against
any Successor in Interest of Borrower or to refuse to extend time for payment or otherwise modify
amortization of the sums secured by this Security Instrument by reason of any demand made by the original
Borrower or any Successors in Interest of Borrower. Any forbearance by Lender in exercising any right or
remedy including, without lirnitation, Lender's acceptance of payments from third persons, entilics or
Successors in Interest of Borrower or in amourits less than the amount then due, shall not be a waiver of or
preclude the exercise of any right or remedy.

13. Joint and Several Liability; Co-signers; Successors and Assigns Bound. Borrower covenants
and agrecs that Borrower's obligations and liability shall be joint and several. However, any Borrower who
co-signs this Security Instrument but does not execute the Note (a "co-signer"): (a) is co-signing this
Security Instrument only to morigage, grant and convey the co-signer’s interest in the Property under the
terms of this Security Instrument; (b) is not personally obligated to pay the sums secured by this Sccurity
Instrument; and {c) agrees that Lender and any other Borrower can agree to extend, modify, forbear or
make any accommodations with regard to the terms of this Security Instrument or the Note without the
co-signer’s consent.

Subject to the provisions of Section 18, any Successor in Interest of Borrower who assumes
Borrower's obligations under this Security Instrument in writing, and is approved by Lender, shall obtain
all of Borrower's rights and benefits under this Security Instrument. Borrower shall not be released from
Borrower's obligations and liability under this Security Instrument unless Lender agrees 10 such release in
writing. The covenants and agreements of this Security Instrument shall bind (except as provided in
Section 20) and benefit the successors and assigns of Lender.

14. Loan Charges. Lender may charge Borrower fees for services performed in connection with
Borrower's default, for the purpose of protecting Lender's interest in the Property and rights under this
Security Instrument, including, but not limited to, attorneys' fees, property inspection and valuation fees.

In regard 10 any other fees, the absence of express autherity in this Security Instrument to charge a specific:

fee to Borrower shall not be construed as a prohibition on the charging of such fee. Lender may not charge
fees that are expressly prohibited by this Security Instrument or by Applicable Law,

If the Loan is subject to a law which sets maximum loan charges, and that law is finally interpreted so
that the interest or other loan charges collected or 10 be collected in connection with the Loan exceed the
permitted limits, then: (a) any such loan charge shall be reduced by the amount necessary to reduce the
charge to the pertnitted {imit; and (b) any surns already collected from Borrower which exceeded permitted
limits will be refunded to Borrower. Lender may choose to make this refund by reducing the principal
owed under the Note or by making a direct payment to Borrower. If a refund reduces principal, the
reduction will be treated as a partial prepayment without any prepayment charge (whether or not a
prepayment charge is provided for under the Note). Borrower's acceptance of any such refund made by
direct payment to Borrower will constitute a waiver of any right of aciion Borrower might have arising out
of such overcharge, _

15. Notices. All notices given by Borrower or Lender in connection with this Security Instrument
must be in writing. Any notice to Borrower in connection with this Security Instrument shall be deemed to
have been given o Borrower when mailed by first class mail or when actually delivered to Borrower's
notice address if sent by other means. Notice 10 any one Borrower shall constitute notice to all Borrowers
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unless Applicable Law expressly requires otherwise. The notice address shall be the Property Address
unless Borrower has designated a substitute notice address by notice to Lender. Borrower shall promptiy
notify Lender of Borrower's change of address. If Lender specifies a procedure for reporting Borrower's
change of address, then Borrower shall only report a change of address through that specified procedure.
There may be only one designated notice address under this Security Instrument at any one time. Any
notice to Lender shall be given by delivering it or by mailing it by first class mail to Lender's address
stated herein unless Lender has designated another address by notice to Borrower. Any npotice in
connection with this Security Instrument shall not be deemed to have been given to Lender until actually
received by Lender. [f any notice required by this Security Instrument is also required under Applicable
Law, the Applicable Law requirement will satisfy the corresponding requirement under this Security
Instrument.

16. Governing Law; Scverability; Rules of Construction. This Security Instrument shall be
governed by federal law and the law of the jurisdiction in which the Property is located. All rights and
obligations contained in this Security Instrument are subject to any requirements and limitations of
Applicable Law. Applicable Law might explicitly or implicitly allow the parties to agree by contract or it
might be silent, but such silence shall not be construed as a prohibition against agreement by contract. In
the event that any provision or clause of this Security Instrument or the Note conflicts with Applicable
Law, such conflict shall not affect other provisions of this Security Instrument or the Note which can be
given effect without the conflicting provision.

As used in this Security Instrument: {a) words of the masculine gender shall mean and include
corresponding neuter words or words of the feminine gender; (b) words in the singular shall mean and
include the plural and vice versa; and (c) the word "may" gives sole discretion without any obligation to
take any action.

17. Borrower's Copy. Borrower shall be given one copy of the Note and of this Security Instrument.

18. Transfer of the Property or a Beneficial Interest in Borrower. As used in this Section 18,
"Interest in the Property” means any legal or beneficial interest in the Property, including, but not limited
to, those beneficial interests transferred in a bond for deed, contract for deed, installment sales contract or
escrow agreement, the intent of which is the transfer of title by Borrower at a future date to a purchaser.

If all or any part of the Property or any Interest in the Property is sold or transferred (or if Borrower
is not a natural person and a beneficial interest in Borrower is sold or transferred) without Lender's prior
written consent, Lender may require immediate payment in full of all sums secured by this Security
Instrument. However, this option shall not be exercised by Lender if such exercise is prohibited by
Applicable Law.

If Lender exercises this option, Lender shall give Borrower notice of acceleration. The notice shall
provide a period of not less than 30 days from the date the notice is given in accordance with Section 15
within which Borrower must pay all sums secured by this Security Instrument. If Borrower fails to pay
these sums prior to the expiration of this period, lLender may invoke any remedies permitted by this
Security Instrument without further notice or demand on Borrower,

19. Borrower's Right to Reinstate After Acceleration. If Borrower meets certain conditions,
Borrower shall have the right to have enforcement of this Security Instrument discontinued at any time
prior to the earliest of: (a) five days before sale of the Property pursuant to any power of sale contained in
this Security Instrument; (b) such other period as Applicable Law might specify for the termination of
Borrower's right to reinstate; or (¢} entry of a judgment enforcing this Security Instrument. Those
conditions are that Borrower: (a) pays Lender all sums which then would be due under this Security
Instrument and the Note as if no acceleration had occurred; (b) cures any default of any other covenants or
agreements; (c) pays all expenses incurred in enforcing this Security Instrument, including, but not limited
to, reasonable attomeys' fees, properiy inspection and valuation fees, and other fees incurred for the

FL 3115 0539860344

Initials: M
@D-SAIFLJ [000K).02 Page 12 of 16 Form 3010 1/01

25 0f 31

97/rb



" TR § T

B HS

purpose of protecting Lender's interest in the Property and rights under this Security Instrument; and (d)
takes such action as Lender may reasonably require to assure that Lender’s interest in the Property and
rights under this Security Instrument, and Borrower's obligation to pay the sums secured by this Security
Instrument, shall continue unchanged. Lender may require that Borrower pay such reinstatement sums and
expenses in one or more of the following forms, as selected by Lender: (a) cash; (b) money order; (c)
certified check, bank check, treasurer's check or cashier's check, provided any such check is drawn upon
an institution whose deposits are insured by a federal agency, insurumentality or entity; or (d) Electronic
Funds Transfer. Upon reinstatement by Borrower, this Security Instrument and obligations secured hereby
shall remain fully effective as if no acceleration had occurred. However, this right to reinstare shall not
apply in the case of acceleration under Section 18.

20. Sale of Note; Change of Loan Servicer; Notice of Grievance. The Note or a partial interest in
the Note (together with this Security Instrument) can be sold one or more times without prior notice to
Borrower. A sale might result in a change in the entity (known as the "Loan Servicer*) that collects
Periodic Payments due under the Note and this Security Instrument and performs other mortgage loan
servicing obligations under the Note, this Security Instrument, and Applicable Law. There also might be
one or more changes of the Loan Servicer unrelated to a sale of the Note. If there is a change of (he Loan
Servicer, Borrower will be given written notice of the change which will state the name and address of the
new Loan Servicer, the address to which payments should be made and any other information RESPA
requires in connection with a notice of transfer of servicing. If the Note is sold and thereafier the Loan is
serviced by a Loan Servicer other than the purchaser of the Note, the mortgage loan servicing obligations
to Borrower will remain with the Loan Servicer or be transferred to a successor Loan Servicer and arc not
assumed by the Note purchaser unless otherwise provided by the Note purchaser.

Neither Borrower nor Lender may commence, join, or be joined to any judicial action (as either an
individual litigant or the member of a class) that arises from the other party's actions pursuant to this
Security Instrument or that alleges that the other party has breached any provision of, or any duty owed by
reason of, this Security Instrument, until such Borrower or Lender has notified the other party {with such
notice given in compliance with the requirements of Section 15) of such alleged breach and afforded the
other party hereto a reasonable period after the giving of such notice to take corrective action. If
Applicable Law provides a time period which must elapse before certain action can be taken, that time
period will be deemed to be reasonable for purposes of this paragraph. The notice of acceleration and
opportunity to cure given Lo Borrower pursuant to Section 22 and the notice of acceleration given to
Borrower pursuant to Section 18 shall be deemed to satisfy the notice and opportunity to take corrective
action provisions of this Section 20.

21. Hazardous Substances. As used in this Section 21: (a) "Hazardous Substances" are those
substances defined as toxic or hazardous substances, pollutants, or wastes by Environmental Law and the
following substances: gasoline, kerosene, other flammable or toxic petroleum products, toxic pesticides
and herbicides, volatile solvents, materials containing asbestos or formaldehyde, and radioactive materials;
(b} "Environmental Law" mcans federal laws and laws of the jurisdiction where the Property is located that
relate to health, safety or environmental protection; (¢} "Environmental Cleanup" includes any response
action, remedial action, or removal action, as defined in Environmental Law; and (d) an "Environmental

Condition" means a condition that can cause, contribute to, or otherwise trigger an Environmental
Cleanup.
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Borrower shall not cause or permit the presence, use, disposal, storage, or release of any Hazardous
Substances, or threaten to release any Hazardous Substances, on or in the Property. Borrower shall not do,
nor allow anyone else to do, anything affecting the Property (a) that is in violation of any Environmental
Law, (b) which creates an Environmental Condition, or {c) which, due to the presence, use, or relcase of a
Hazardous Substance, creates a condition that adversely affects the value of the Property. The preceding
two sentences shall not apply to the presence, use, or storage on the Property of small quantities of
Hazardous Substances that are generally recognized to be appropriate to normal residential uses and 1o
maintenance of the Property (including, but not limited to, hazardous substances in consumer products).

Borrower shall promptly give Lender written notice of (a) any investigation, claim, demand, lawsuit
or other action by any governmental or regulatory agency or private party involving the Property and any
Hazardous Substance or Environmental Law of which Borrower has actual knowledge, (b) any
Environmental Condition, including but not limited te, any spilling, leaking, discharge, release or threat of
release of any Hazardous Substance, and (¢) any condition caused by the presence, use or release of a
Hazardous Substance which adversely affects the value of the Property. If Borrower learns, or is notified
by any governmental or regulatory authority, or any private party, that any removal or other remediation
of any Hazardous Substance affectling the Property is necessary, Borrower shall promptly take all necessary
remedial actions in accordance with Environmental Law. Nothing herein shall create any obligation on
Lender for an Environmental Cleanup. ‘

NON-UNIFORM COVENANTS. Borrower and Lender further covenant and agree as follows:

22. Acceleration; Remedies. Lender shall give noticc to Borrower prior to acceleration following
Borrower's breach of any covenanl or agreement in this Security Instrument (but not prior to
acceleration under Section 18 unless Applicable Law provides otherwise). The notice shall specify:
(a) the default; (b) the action required to cure the default; (¢) a date, not less than 30 days from the
date the notice is given to Borrower, by which the default must be cured; and (d) that failure to cure
the default on or before the date specified in the notice may result in acceleration of the sums secured
by this Security Instrument, foreclosure by judicial proceeding and sale of the Property. The notice
shall further inform Borrower of the right to reinstate after acceleration and the right to assert in the
foreclosure proceeding the non-existence of a default or any other defense of Borrower to acceleration
and foreclosure, If the default is not cured on or before the date specified in the notice, Lender at its
option may require immediate payment in full of all sums secured by this Security Instrument
without further demand and may foreclose this Security Instrument by judicial proceeding. Lender
shall be entitled to collect all expenses incurred in pursuing the remedies provided in this Section 22,

"including, but not limited to, reasonable attorneys' fees and costs of title evidence.

23. Release. Upon payment of all sums secured by this Security Instrument, Lender shall release this
Security Instrument. Borrower shall pay any recordation costs. Lender may charge Borrower a fee for
releasing this Security Instrument, but only if the fee is paid to a third party for services rendered and the
charging of the fee is permitted under Applicable Law.

24, Attorneys' Fees. As used in this Security Instrument and the Note, attorneys' fees shall include
those awarded by an appellate court and any attorneys' fees incurred in a bankruptey proceeding.

25, Jury Trial Waiver. The Borrower hereby waives any right to a trial by jury in any action,
proceeding, claim, or counterciaim, whether in contract or tort. at law or in equity, arising out of or in any
way related to this Security Instrument or the Note. ’
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BY SIGNING BELOW, Borrower accepts and agrees to the terms and covenants contained in this
Security Instrument and in any Rider executed by Borrower and recorded with it.
Signed, sealed and delivered in the presence of:

/ - : — (Seal)

IG R -Borrower

1525 Eastbrook Drive,

SARZ%231 (Address)
/ e W (sea])
CAROL A. GRUENDL -Borrower
1525 Eastbrook Drive,

SARASQOTA, FL 34231 (Address)

(Seal) (Seal)
-Borrower -Borrower
. (Address) ' (Address)
(Seal) (Seal)
-Borrower -Borrower
{Address) ' (Address)
(Seal) {Seal)
-Borrower -Borrower
(Address) N (Address)
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