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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO: 12-81022CIV -GAYLES/TURNOFF

NET TALK.COM, INC,,

Plaintiff,
VS.
MAGICJACK VOCALTEC LTD.,,
MAGICJACK LP, MAGICJACK
HOLDINGS CORPORATION, and
MICHELLE BORISLOW, personal
Representative of the Estate of Daniel

Borislow,

Defendant.

ORDER

THIS CAUSE came before the Court upon Defendants’ Motion for Attorney’'s Fees
pursuant to 35 U.S.& 285[ECF No. 16§ and Defendants’ Bill of Costs [ECF No. 16@oth
maters werereferred to MagistrataVilliam J. Turnoff for a report and recommedation.
Following a hearing on August 18, 2Q1kudge Turnofissued a Report and Recommendation
(“Report) [ECF No. 183, recommending that the Court derefendants’ Motion for
Attorney’s Fees and grant in part and deny in part Defendants’ Bill of .Cd3ts December 4,
2015, Defendants filed their Objections to the Report and Recommendation (“Obj€eEi0Rs)
No. 184], objecting only to Judge Turnoff’'s recommendation on the Motion for Attorney’s Fees

When a magistrate judge’s “disposition” has been properly objected to, dcstuds
must review the dispositiode novo. Fed R. Civ. P. 72(b)(3) If no party timely objects,
however, “the court need only satisfy itself that there is no clear errbledade of the record in

order to accept the recommendation.” Fed. R. Eiw2 advisory committee’s notes (citation
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omitted). The Court has carefully reviewed the written submissions, the record, and the
applicable lawand, for the following reasons, the Objectionsarerruled

Attorney’s Fees

The Patent Act permits courts to award reasonable attorney’s fees in “exceqaisegml
35 U.S.C. § 285. I@ctane Fitness, LLC v. ICON Health & Fitness, Inc., 134 S.Ct. 1749 (2014),
the Supreme Court announced a new and more lenient standard for determining when a patent
case is considered exceptional. “[A]n ‘exceptional’ case is simply one thas stahdrom
others with respect to the substantive strength of a party’s litigatingopo&bnsidering both
the governing law and the facts of the case) or the unreasonable manner in whiclk thascas
litigated.” Id. at 1756. Courts determine whetlzercase is exceptional “in the cdsgcase
exercise of their discretion, considering the totality of the circumstanogs.

The Court, in its discretion, does not find ththis is an exceptional case. Plainsff
claims werenot frivolous or objectively unreasonablid. at 1756 n. 6 (listing nonexclusive list
of factors that courts may consider in determining whether to award fees including
“frivolousness, motivation, objective unreasonableness (both in the factual and lega
components of the case) and the need in particular circumstances to advance tonsiaéra
compensation and deterrence.”) (citation omitted). In addition, Plaintiff's conducigdine
litigation was not objectively unreasonablés a result, Defendant is not entitleml fees under
the Patent Act.

Costs
Judge Turnoff recommended an award of $14,063.78 in costs. Defendant does not object

to the recommended awardee [ECF No. 184 at n.1] Upon a review of the record, the Court

finds no clear error in Judge Turnoffscommendationegarding costs.



CONCLUSION

The Court has reviewed the Report, teeord, and the applicable lawin light of that
review, the Courtagrees with the analysisyrecommendationsand conclusionstated in the
Report. Accordingly, it is

ORDERED AND ADJUDGED that theReport[ECF No. 183]is AFFIRMED AND
ADOPTED. Defendants’ Motion for Attorney’s Fees pursuant to 35 U.S.C. §[E8% No.
166] is DENIED. Defendants’ Bill of Costs [ECF No. 166§ GRANTED IN PART AND
DENIED IN PART. Defendants shall recover $14,063.78 in costs.

DONE AND ORDERED in Chamkers at Miami, Florida, thi®th day of February,

D/

DARRIN P. GAYLES
UNITED STATES DISFRICTIUDGE

2016.

cc: Magistrate Judge Turnoff
All Counsel of Record



